This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
UBSARY 


■aa 


y 


(^ 


3-1 


TOL.  S6— INDIANA  REPORTS. 


^f 


Oopjngkt»  1880,  by  Pnuik  8k«pu4.  Chioa; o.    (Patent  applied  fbr.  j 


INDIANA  REPORTS.'^ 

VOL.    XXTI. 


8TEBE0TTPED  BY 

DOUGLASS-  &    CONNER, 

INDIANAPOLIS. 


^  REPORTS  ^y^ 


o» 


% .    . '  .    €ASEg  AEGUED  AND  DETERMINED 


IN  THJ5 


^    •  SUPREME  COURT  OF  JUDICATURE 


or  THB 


STATE   OF  INDIANA, 


WIOT  TABLES  OP  THE  CASES  AND  PRINCIPAL  MATTERS. 


<  \  ■ 


Bt  benjamin  HARRISON.    \ ,  ^\s   ' 

OVVICIAL    KKFOBTBS.  | 


VOL.  XXVI. 

CONTAININa  THE  CASES  DECIDED  AT  THE  MAY  TERM,  1866. 


i»vl' 


\ 

INDIANAPOLIS: 

DOUGLASS   &   CONNER. 
1867. 


Entered  according  to  act  of  Congress,  in  the  year  1867, 

Bt  benjamin  HARRISON, 

In  the  Clerk's  Office  of  the  District  Court  of  the  United  States,  for  the 

District  of  Indiana. 


/<^0     Jj^'^lf.. 


/^^7 


% 


JUDGES 


OT  THK 


SUPREME  COURT  OF  JUDl^TDRE 


or  THS 


STATE   OF  INDIAN» 

DTTSma  THE  PERIOD  COMPRISED  IN  TBD^^OI'^M^- 


Hon.  ROBERT  C.  GREGO^,* 
Hon.  CHARLES  A.  RAT, 
Hon.  JEHU  T.  ELLIOTT, 
Hon.  JAMES  S.  PRAZEI 


•  Tho  Hon.  Robert  C.  Greoory  was  CUef  Jusfe  at  the  May  Term,  1866. 


For  previouiecisions  of  the  Supreme  Court  of  this  State, 
overruled,<finned,  or  modified,  see  Ikdex,  tit.  Casks 


OrSRBJJLED^^ 


TABLE  OF  THE  CASES 

REPORTED  IN  THIS  VOLUME. 


Abdil  V.  Abdil 287 

Abdil,  Abdil  t 287 

Adams,  Lafayette  and  Indianap- 
olis R.  R.  Co.  V 76 

Adams,  Whiteside  t 250 

Alexander  et  al.,  Martindale  v...  104 

Allen  et  al.,  Hudspeth  v 1G5 

Ammerman  t.  Crosby 451 

Anderson  t.  Coble 820 

Anderson  v.  The  State 89 

Anthony,  Union  Township,  Bar- 
tholomew County  T 487 

Aydelotte,  Hymes  t 431 

B 

Bailey  v.  The  State 422 

Bales  V.  Scott 202 

Ballengerv.  Oswalt 182 

Ball  V.  The  State 155 

Bansemer  et  al.,  Colo  et  al.  v.....     04 

Barnes,  Pattison  t 209 

Baum,    EyansYille    and    Craw- 

fordsville  R.  R.  Co.  v 70 

Bauman  et  al.  v.  Grubbs.. 419 

Beal,  Julian  v 220 

Beal,  Millerv ; 284 

Bchm,  Coxy 307 

Bender  et  al.  y.  The  State  ex  rel. 

Prettyman,  Trustee,  &c 285 

Bevin,  The  Toledo,  Wabash  and 

Western  R.  R.  Co.  v 448 

BlackwcU  et  al.  v.  The  State  ex 
rel.,  Simpson,  Guardian,  &c...  204 

Black  v.  Weathers  et  al 242 

Board  of  Commissioners  of  Tip- 
pecanoe Co.,  Hand  v 179 

Board  of  Commissiouers  of  Mi- 
ami County,  Hochstetter  v.....    48 


Board  of  Commissioners  of  Mont- 
gomery County,  The  State  ex 
rel.  McCarty,  Auditor,  &c.  v.«  522 

Bottc,  Lures  v 343 

Brown  v.  Welch IIG 

Brown,  Litson  v 489 

Bunch  Y  Bunch 403 

Bunch,  Bunchy 400 

Burrv.  Wilson 889 

Burket  ct  al.,  Norristown,  &c.. 

Turnpike  Co.  et  al.  y 68 

Butt,  Clark  Adm'r  Romino  y 280 

C 

Carlisle  y.  Hylnnd 203 

Carpenter,  Crescent  City  Bank 

ctal.  y 108 

Casscl  V.  Cassel.. 90 

Casscl,  Casscl  y 90 

Caublo  y.  Ryman  Administrator 

of  Wright 207 

Chapman  ct  al.,  Croskcy  v 383 

Chicago  &  G.  E.  R.  R.  Co.  v  Gif- 

ford 29 

Cincinnati  and  Cliicago  Air  Lino 

R.  R.  Co.  y.  McCool 140 

City  of  Joffcrsonyillc  y.  Patter- 
son      15 

City  of  Lafayette,  Stackhouso  y.  17 
City  of  JcflFersonyillc,  Shallcross 

et  al.  y 193 

City  of  Eyansyillo  y.  The  Eyans- 

Yille  Gaslight  Co 447 

Clark,  Adm'r  Romino  v.  Butt....  236 

Clark,  DayisY 424 

Cleneay  et  al.  y.  The  Junction  R. 

R.  Co 875 

Coats  y.  McKee  ctal 228 

Coble,  Anderson  y 829 

(vii) 


Vlll 


TABLE  OF  THE  CASES. 


Cocn  et  al.  T.  Funk 289 

Colo  et  al.  T.  Bansemer  ct  al 94 

Columbus  and  Shelby  R.  R.  Co. 

y.  Watson  ct  al 50 

Combs  V.  The  State...*. 98 

Conrad  ot  al.,   Harrison  Town- 
ship of  Cass  County  v 337 

Coon  V.  Coon „ 189 

Coon,  Coon  v 189 

Cooper  V.  Johnson 247 

Cox  v.Bchm 807 

Crescent  City  Dank  ct  al.  v.  Car- 
penter   108 

Crosby,  Ammerman  v 451 

Croskcy  v.  Chapman  ot  al 833 

Crowfoot  V.  Zink 187 

Crull,  SLchman  v 430 

D 

Daggy  ct  al.,  Dcmuth  v 341 

Davis  V.  Clark 424 

Dawkins  v.  Sippington IDO 

Dean  v.  Wilson 2G5 

Dcbord  v.  La  Hue 212 

Dclawter  v.    The    Sand    Creek 

DItchins  Co 407 

Demuth  v.  Daggy  ct  al 841 

Deputy,  llcdman  v 388 

Doan  V.  The  State 495 

Doran  ctal.  v.  Shaw 284 

Drischcl,  The  State  v 180 

Drischcl,  The  State  v 154 

Duncan  v.  Ilolcomb 378 

Dye,  Paxton  v 803 

E 

Edgerton  et  al.  v.  Huff 85 

Ehrman  v.  Krr.mer 409 

Ellswortli  et  al.  v.  Pomcroy  et 

al 158 

English  V.  Smith 445 

Epperly  et  al.  v.  White 194 

Evansville,  City  of,  v.  The  Ev- 

ansville  Gaslight  Co 447 

Evansville    Gaslight    Co.,    The 

City  of  Evansville  v 447 

Evansville   and   Crawfordsville 

11.  R.  Co.  V.  Baum 70 


P 


Farris  ct  al.,  The  Sinnissippi  In- 
surance Co.  y 342 

Fitzgerald  v.  Gentcr  et  al 238 

Foglc,  Trustee  of  Springfield 
Township  of  Franklin  County 
V.  Gregg 845 


Franklin  Township  Academical 

Association,  Williams  v... 810 

Funk,  CoenetaLv 289 

G 

Genter  et  al.,  Fitzgerald  v 238 

Gifford,  Chicago  and  Great  East- 
ern R.  R.  Co.  V 29 

Glidcwell  v.  Spaugh 319 

Goff  v.  Prime,  Sheriflf  of  Tipton 

County, 19G 

Goodrich  v.  The  Winchester  and 
Deerfield  Turnpike  Co.  ct  al...  119* 

Green,  Rhode  v 83 

Green,  Hull  v 388 

Gregg,  Fogle,  Trustee  of  Spring- 
field Township,  Franklin  Co.,  v.  845 

Grove,  Pace  ct  al.  v 2G 

Grubbs,  Bauman  ct  al.  v 419 

Gwaltncy  v.  Wheeler  ct  al.. 415 

II 

Hall  V.  Green 388 

Hand  V.  The  Board  of  Commis- 
sioners of  Tippecanoe  Co 179 

Harrison  Township  cf  Cass  Coun- 
ty V.  Conrad  ct  al 837 

Hawkins  v.  Miller 173 

Hays,  Miller  V 880 

Heath,  Violet  v 178 

Hendricks'  Adm'r,  The  Jcfferson- 

villo  R.  R.  Co.  V 228 

Hendricks  v.  The  State 493 

Hochstetter,  Board  of  Commis- 
sioners of  Miami  County  v....     48 

Ilolcomb,  Duncan  v 878 

Hoover  et  al.,  Jackson  et  al.  v...  511 

Hopkins,  Jones  v 450 

Howard,  StuU  v 456 

Howell  ct  al.  v.  Zerbee 214 

Howk  V.  Meloy 170 

Hudspeth  V.  Allen  etal 105 

Huff,  Edgerton  et  al.  v 85 

Hull  V.  Green 388 

Hurt  V.  The  State 100 

Hurt  V.  The  State 100 

Husband  et  al.,  The  State  ex  rel. 

Alsop  V 308 

Hyer  v.  Norton 269 

Hyland,  Carlisle  v 203 

Hymes  v.  Aydelotte 431 

1 

Indianapolis,  Pittsburgh  and 
Cleveland  R.  R.  Co.  v.  Irish...  268 

Indianapolis  and  Cincinnati  R. 
B.  Co.  v.  McClure 870 


TABLE  OF  THE  CASES 


IX 


Irish,  The  Indianapolis,  Pitts- 
burgh and  Cleveland  R.  R. 
Co.  V 268 

Irons,  Turner  V ^. 195 


Jackson  ct  al.  y.  Hoover  et  al...  611 
Jefferson ville    Railroad    Co.   v. 

Swayne's  Administrator 477 

Jcffersonville,  City  of,  v.  Patter-    ' 

son 15 

Jcffersonville,  City  of,  Shallcross 

ct  al.  V 193 

Jcffersonville  R.  R.  Co.  v.  Hen- 
dricks' Administrator 228 

Jcffersonville  R.  R.  Co.  v.  Swift..  459 

Johnson,  Little  v 170 

Johnson,  Cooper  v 247 

Johnson,  Toney  ct  al.  v J>82 

Johnson  v.  Johnson  ct  al 441 

Johnson  et  al.,  Johnson  v 441 

Jones  V.  Hopkins 450 

Jones,  Perkins  v 499 

Julian  V.  Real 220 

Junction  R.  R.  Co.,  Clencay  ct 
al.  V 075 

K 

Kambiesky  v.  The  State 225 

Kent  ct  al.  v.  The  Liverpool  and 

London  Insurance  Co 294 

Kcncmcr  v.  Kcucmcr 030 

Kcncmcr,  Kcucmcr  v o30 

King,  Topf  ctal.  v 091 

Kortepcter,  List  ctal.  v 27 

Kramer,  Ehrman  v 409 

L 

Lacy  v.  Lofton...^ C24 

Lafayette,  Ciry  of,  Srackhor.s  »  v.  17 
Lafayette   nnd   Indianapolis  R. 

R.  Co.  V.  Adams 7G 

LaHue,  Dcbord  v 212 

Larue  V.  Russell  ctr.l C80 

Lohmer  ct  al.,  Whitney  ct  :il.  v...  503 

L^tris  ct  al.  v.  Rough 393 

List  ct  al.  V.  Kortepcter n,     27 

Litson  V.  Brown 489 

Little  V.  Tingle 108 

Little  V.  Johnson 170 

Lockwood  V.  Slovin  et  al 124 

Loftou.  Lacy  v 324 

London  and  Liverpool  Insurance 

Co.,  Kent  ot  iil.  v 294 

Lorengood,   Adm'r  of  Davidson 

V.  Tarrencc,  Auditor,  &c.,  et  al.  115 
Lares  v.  Botte-.^ 843 


M 

Malott  V.  The  State.^ 93 

Marcus  v.  The  State 101 

Marlett,  The  Stato  v 198 

Martindale  v.  Alexander  ctal...  104 

Maulden  et  aL  v.  Runyan 173 

Maxwell  v.  Ratliff's  Adm'r 157 

BIcCool,  Cincinnati  and  Chicago 

Air  Line  R.  R.  Co.  v 140 

McCluro,  The  Indianapolis  and 

Cincinnati  R.  R.  Co.  v 870 

McKee  ct  al.,  Coats  v 223 

Mcdlcr  V.  The  State  ex  rel.  Dunn  171 

Meloy,   Howk  v 176 

Meredith  v.  Reed 884 

Miller  ct  al.  v.  Stowman 143 

Miller,  Hawkins  v 178 

Miller  V.  Beal 284 

Miller  V.  Hays 380 

Mitchell  et  aL  v.  Parks  ctal 854 

Moody  ct  al..  Smith  v 299 

Moore,  The  State  v 246 

Murray  v.  The  State 141 

N 

Nelson,  Tho  State  v 866 

Norton,  Ilycr  v 269 

Norristown,  &c.,  Turnpike  Co.  et 
al.  V.  Burketet  al 53 

O 

OConnel,  Tho  State  v 266 

O'llavcr  V.  Shidlcr,  Guardian  of 

Higgins 278 

Oswalt,  Ballenger  V 182 

1* 

Paco  ct  al.  V.  Grove 26 

Parks  ct  al.,  Mitchell  ct  al.  v....  354 

Patten  v.  Stewart 395 

Pattlson  V.  Barnes 209 

Patterson,  City  of  Jefferson  villov  15 

Patterson  ct  al.  v.  Stair  ct  al 137 

Pnxton  V.  Dye 393 

Perkins  v.   Jones 499 

Pomoroy,  ct  al ,  Ellsworth  ct  al.  v  158 

Prat  her  V.  Pritchard 66 

Prime,   Sheriff   Tipton    county, 

Goff  V 196 

Pritchard,  Prather  v 06 

K 

Ratliff's  Adm'r,  Maxwell  v 157 

Redman's  Adm'r,  Siccloff  etal.  v.  251  ^ 
Redman  v.  Deputy 


TABLE  OP  THE  CASES. 


Reed,   Meredith  v 334 

Rhode  T.  Green.. 83 

Rogers,  President  of  the  Wabash 

Valley  Bank  et  al.,  Wright  v.  218 
Rogers  ct  al.,  Sturgis  et  al.  y....       1 

^oseberry  v.  Shields  et  al ^  153 

Rough,  Lewis  et  al.  y 398 

Runvan,  Maulden  et  al.  y.. 175 

Rush  V.  The  SUtc 103 

Russell  ct  al.,  Larue  t 886 

Ryman,  Adm'r  of  Wright,  Cau- 

ble  V 207 


S 


Sand  Creek  Ditching  Co.,  Delaw- 

ter  V 407 

Sappington,  DawkinsT 199 

Scott,  Bales  v 202 

Shafer  v.  The  State 191 

Shallcross  et  al.  y.  The  City  of 

JeffersonYille 193 

Shaw,  Doran,  et  al.  y 284 

Shidler,   Guardian  of  Higgins, 

O'HaYer  v : 278 

Shields  et  al.,  Roseberry  v 153 

Shively,  Toledo,  Logansport  and 

Burlington  R.  R.  Co.  y 181 

Shriner  et  ux.,  Yaryan  etal  v...  364 
Siceloff  ctal.  y.  Redman's  AdmV  251 

Sidncr  v.  Spaugh 817 

Sinnissippi     Insuranco    Co.    v. 

Wheeler 330 

Sinnissippi  Insurance  Co.  y.  Far- 

risctftl 842 

Sinnissippi  Insuranco  Co.  v.  Taft  240 

Slovinctal.,  Lockwood  v 124 

Smith,  English  V 445 

Smith  Y.  Moody  et  al 299 

Spaugh,  Glidcwell  y 819 

Spaugh,  Sidncr  Y 817 

Stair  ct  al.,  Patterson  ct  al.  v....  137 
Stackliouso  Y.  The  City  of  Lafay- 
ette      17 

State  Y.  Marlett 108 

State  ex  rel.  Simpson,  Guardian, 

&c.,  Blackwcll  ct  al.  v.. 204 

State,  Kambiesky  y 225 

State  Y.  Moore 246 

State  Y.  Tuibell 204 

State  Y.  O'Connell 200 

State  ex  rel.  Pretty  man.  Trus- 
tee, &c..  Bender  ct  al  y 285 

State  ex  rol  Alsop  v.  Husband 

et  al 808 

State  Y.  Walker 340 

State  Y.  Nelson 306 

State,  Bailey  Y 422 

State,  Wassels  y 80 

State,  Steel  y 82 


State,  Anderson  y 89 

State,  Steel  y 92 

State,  Malott  y 93 

StAte,  Combs  y 93 

State,  Hurt  Y.. 100 

State,  Marcus  y 101 

SUte,  Rush  Y 103 

State,  Hurt  y 106 

State,  Murray  y 141 

State  Y.  Drischel 154 

State,  Ball  y 155 

State  ex  rel.  Dunn,  Medlcr  y 171 

State  Y.  Drischel 180 

State,  Shafer  Y.« 191 

State  ex  rel.  Madry,  Witters  y...  192 

State,  Hendricks  Y 493 

State,  DoanY 495 

State  ex  rel.  McCarty,  Auditor, 
&c.  Y.  Board  of  Commission- 
ers of  Montgomery   County...  622 

Steel  Y.  The  State 82 

Steel  Y.  The  State 92 

Stewart,  Patten  y 395 

Stehman  y.  Crull 43G 

Stowman,  Miller  ct  al.  y 143 

Sturgis  ct  al.  y.  Rogers  ctal 1 

Stull  Y.  Howard 456 

Swaync's  Adm'r,  The  Jefferson- 
Yille R.  R.  Co.  Y 477 

Swift,  The  JeffersonYille  II.  R. 
Co.  Y 459 

T 

Taft,  Sinnissippi  Insurance  Co.  y  240 
Tarrenco,   Auditor,    &c.    ct  al., 
LoYcugood,   Adm'r  of  DaYid- 

son  Y 115 

Tingle,  Little    y 108 

Toledo,  Logansport  and  Burling- 
ton R.  U.  Co.  Y.  ShiYcly 181 

Toledo.  V/ abash  and  Western  R. 

RCo.Y.  Bcvin 443 

Toiioy  ct  al.  v.  Johnson 382 

Topf  ct  al.  Y.  King 391 

Tuibell,  The  State  y 264 

Turner  y.  Irons 195 


Unioif  Township  of   Bartholo- 
mew County  Y.  Anthony 487 


Violet  Y.   Heath 178 

W 

Walker,  The  Stiate  y.....,...^ 846 

Wassels  Y.  The  State*. 80 


TAJBLE  OF  THE  OASES. 


XI 


Watson   et   &1^  Columbus  ftnd 

Winchester  and  Deerfield  Turn- 

Shelby R.R.  Co.  v 

60 

pike  Co.  et  al.,  Goodrich  v 

119 

Weathers  et  al.,  Black  v 

242 

Witters  v.  Tho  State  ex  rel.  Madry 

192 

Welch,  Brown  v 

116 

Wright  V.  Rogers,  President  of 

Wheeler,  Sinnissippi  Insurance 

Wabash  Valley  Bank  et  al 

218 

Co.  T 

386 

Wheeler  et  al.,  Gwaltney  v 

415 

Y 

Whitney  etaL  v.Lehmer  et  al... 

503 

White,  Epperly  etal.  v 

194 

Taryan  et  al.  t.  Shriner  ct  ux... 

8G4 

Whiteside  v.  Adams 

250 

Williams  v.  The  Franklin  Town- 

Z 

ship  Academical  Association. 

810 

Wilson,  Dean  t 

265 

Zerbee,  Howell  ct  al.  v 

214 

Wilson,  Burr  t 

889 

Zink,  Crowfoot  v 

187 

/ 

I 

1 


RULES 

OF  THX 

SUPREME  COURT  OF  INDIANA. 


MOTIONS. 

RiJLK  1. — Motions  are  to  be  made  immediately  after  the  orders  of  the 
preceding  day  arc  read,  and  the  opinions  of  the  court  of  the  current  day  are 
deliyered ;  and  at  no  other  time,  unless  in  cases  of  necessity,  or  in  relation 
to  a  cause  when  called  in  course. 

BuLE  2. — Motions  are  to  be  made  by  the  counsel  in  the  order  in  which 
their  names  stand  on  the  record ;  but  no  one  is  to  make  more  than  one  mo- 
tion at  a  time. 

HuLE  3. — ^When  a  motion  is  founded  on  a  matter  of  fact,  which  is  not 
admitted,  or  apparent  on  the  record,  it  must  be  supported  by  affidavit. 

KvLE  4. — All  motions  hereafter  made  to  the  court  shall  be  reduced 
to  writing,  and  shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion, 

KuLE  5. — On  motions  and  collateral  questions,  but  one  counsel  will  be 
heard  on  each  side,  without  leave  of  the  court. 

Bulb  6. — No  motion  shall  be  argued  unless  the  court  shall  direct  the 
same  to  be  argued;  but  the  parties  may  make  a  brief. 

RE-HEARINGS. 
Rule  7. — Re-hearings  must  be  applied  for  by  petition  in  writing,  set- 
ting forth  the  causes  for  which  the  judgment  is  supposed  to  be  erroneous. 
The  court  will  consider  the  petition  without  oral  argument,  unless  other- 
wise directed  by  the  court. 

SUBMISSION  OF  CAUSES.—ABSTRACTS. 
Rule  8. — ^When  a  cause,  in  appeals  in  vacation,  is  called,  which  has 
been  docketed  more  than  ninety  days  before  the  term,  and  there  is  no 
appearance  for  the  defendant  (process  not  having  been  seinred  ten  days,  nor 
taken  out  sixty  days  before  the  term,)  the  suit  shall  bo  dismissed. 

Rule  9. — If  a  canse  be  docketed  on  or  before  the  first  day  of  the  term, 
and  if^  in  appeals  in  vacation,  the  process  has  been  seized  ten  days  before 
the  term,  the  parties  must  be  ready  wben  the  cause  is  called, 
(xiii) 
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Rule  10. — ^Tho  party  bringing  the  cause  into  this  court  shall  file,  with 
tie  transcript,  or,  where  the  transcript  is  filed  for  a  supersedeas,  within  ten 
days,  and  on  or  before  the  first  day  of  the  term  at  which  the  cause  stands  for 
trial,  two  copies  of  a  complete  abstract,  printed  or  plainly  written,  of  so 
much  of  the  transcript  as  is  necessary  to  present  the  errors  assigned  and  re- 
lied upon,  referring,  in  such  abstract,  to  the  apprppriate  pages,  and  lines  of 
the  pages,  of  the  transcript,  by  numerals;  one  of  which  copies  of  the  ab- 
stract may  be  withdrawn  by  the  counsel  of  the  appellee,  on  application  to 
the  clerk,  and  receipting  therefor.  A  failure  to  comply  with  this  rule  shall 
entitle  the  appellee  to  have  the  case  submitted,  upon  filing  an  abstract  and 
a  brief  for  the  use  of  the  court;  or  the  case  may  be  continued  at  the  appel- 
lant's cost;  or  the  appeal  may  be  dismissed,  as  the  appellee  may  elect;  but 
no  case  shall  be  submitted  without  a  compliance  with  this  rule. 

Rule  11. — In  case  the  appellant  fails  to  comply  with  the  foregoing  rule, 
in  any  cause  where  the  appellee  shall  assign  cross-errors,  the  counsel  for  the 
appellee  shall  file,  with  such  assignment  of  cross-errors,  abstracts  as  re- 
quired by  the  aboTe  rule,  and  a  failure  to  do  so  shall  be  deemed  a  waiver  of 
the  cross-errors  assigned. 

Rule  12. — ^The  counsel  of  the  opposite  party,  if  ho  be  not  satisfied  with 
the  abstracts  filed,  may  file  such  further  abstracts,  in  discharge  of  the  rule, 
as  ho  may  deem  to  bo  required,  upon  the  submission  of  tho  cause. 

Rule  13. — All  causes  pending  in  the  Supreme  Court,  if  submitted 
within  one  year  from  the  date  at  which  they  are  filed,  may  bo  submitted 
upon  plainly  written,  or  printed,  briefs.  If  not  submitted  within  one  year 
from  the  date  of  filing,  except  where  interlocutory  orders  may  excuse  the 
c^clay,  they  will  be  dismissed  on  tho  call  of  the  docket,  unless  submitted  on 
printed  brief.  In  all  cases  the  clerk  shall  note  the  filing  of  a  brief,  the  party 
by  whom  it  is  filed,  and  place  it  in  the  record. 

Rule  14. — No  counsel  will  be  permitted  to  speak.  In  the  argument  of 
any  cause,  more  than  one  hour,  without  the  special  leave  of  the  court. 

Rule  15. — Counsel  will  not  be  heard  orally,  unless  a  plainly  written  or 
printed  brief  be  first  filed,  of  the  points  intended  to  bo  made,  and  the  author- 
ities intended  to  be  cited  in  support  of  them,  arranged  under  the  respective 
points,  and  no  other  book  or  case  shall  be  referred  to  in  the  argument.  If 
one  of  tho  parties  omit  to  file  such  a  statement,  ho  cannot  bo  heard,  except 
on  the  points  made  and  authorities  cited  by  the  opposite  party.  Two  prin- 
ted or  plainly  written  copies  of  the  points  and  authorities  required  by  this 
rule,  shall  be  filed  with  the  clerk,  three  days  before  the  case  is  called  for  ar- 
gument, one  to  be  retained  by  the  clerk,  and  tho  other  for  the  counsel  of  the 
opposite  party ;  and  points  and  authorities  in  reply  may  be  cited  and  filed 
at  any  time  before  the  argument  begins.  When  no  counsel  appears  for  one 
of  the  parties,  and  no  printed  or  written  brief  or  argument  is  filed,  only  one 
counsel  shall  be  heard  for  tho  adverse  party.  But  if  a  printed  or  written 
brief  or  argument  is  filed,  the  adverso  party  will  be  entitled  to  be  heard  by 
two  counsel. 

Rule  16. — The  causes  will  be  called  for  argument,  beginning  with 
thoBO  from  the  first  circuit,  in  the  order  in  which  the  sanio  shall  have  been 
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docketed,  and  so  continuing  by  circuits,  in  numerical  order,  on  sucli  days 
aa  the  clerk,  under  the  direction  of  the  court,  shall  determine,  of  which  no- 
lice  shall  be  given. 

WITHDRAWAL  OF  PAPERS. 
Rule  17. — The  clerk  must  not,  after  the  abstracts  have  been  made,  por- 
nit  the  papers  of  a  cause  to  bo  taken  from  the  State  House,  except  by  the 
judges.  The  clerk  may,  upon  his  own  responsibility,  permit  the  party  enti- 
tled to  make  such  abstract  to  tako  the  papers  for  a  period  not  exceeding 
three  days,  haying  power  to  require  such  reasonable  security  as  he  may 
deem  proper. 

NAMES  OF  PARTIES.— PROCESS. 
Rule  18. — The  assignment  of  errors  shall  contain  the  fall  names  of  the 
parties,  and  process,  when  necessary,  shall  issue  accordingly. 

APPEARANCES. 

Bulb  ID. — Appearances  to  suits  in  this  court  shall  bo  entered  in  the 
clerk's  offico  in  writing. 

Rule  20. — A  joinder  in  error,  or  the  filing  of  an  answer  by  the  party 
in  person,  or  by  his  attorney  thereunto  lawfully  authorized,  shall  be  deemed 
and  taken  as  an  appearance  in  writing  under  the  aboTO  rule. 

INTERCHANGE  OF  BRIEFS. 
Rule  21. — Attorneys  upon  opposite  sides  will  be  required,  upon  re- 
quest, to  interchange  briefs. 

BILL  OF  EXCEPTIONS  CONTAINING  THE  EVIDENCE. 
Rule  22. — In  every  bill  of  exceptions  purporting  to  set  out  the  evi- 
dence, upon  motion  for  a  new  trial  overruled,  it  must  bo  stated,  in  appropri- 
ate language,  that  all  the  cvidenco  given  in  the  cause  is  contained  therein; 
and  the  80th  rule,  heretofore  adopted  by  this  court,  is  rescinded,  as  to  all 
cau8e«»  now  pending. 

PROSlECUTING  ATTORNEY. 
Rule  23. — ^Prosecuting  attorneys  will  not  be  required  to  file  printed 
briefs  in  cases  wherein  they  appear  as  such  for  the  defendant. 

DISTRIBUTION  OF  CAUSES. 
Rule  24. — Aft^r  submission,  the  papers  shall  be  delivered  by  the  clerk 
to  the  chief  justice,  who  shall  have  control  thereof  until  the  cause  is  decided 
in  full  bench,  and  the  papers  are  delivered  over  to  the  judge  who  may  be 
selected  to  prepare  the  opinion  therein;  and  the  chief  justice  shall  keep  a 
private  memorandum  of  such  disposition. 

CLERK'S  DUTIES. 

Rule  25. — The  clerk  may,  at  any  time,  on  payment  of  proper  fees, 
deliver  to  any  party  to  a  cause  pending,  a  copy  of  the  abstract  or  points 
made  therein. 

Rule  26. — The  clerk  shall  enter  upon  the  court  docket,  in  a  proper  col- 
umn, the  fact,  where  such  is  the  case,  that  the  appeal  was  taken  in  term 
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time,  and  duly  perfected  by  filing  the  record  within  the  time  limited.  When 
the  appeal  is  not  taken  as  above,  the  clerk  shall  note  the  date  of  serTice 
of  process,  or  last  publication  of  notice.  If  process  has  not  been  seryed,  or 
notice  given,  that  fact  shall  bo  noted. 

OPINIONS,  WHEN  TO  BE  CERTIFIED,  ETC. 
BuLE  27. — Opinions  and  judgments  pronounced  by  this  court,  shall  not 
be  certified  to  the  lower  court,  by  the  clerk  of  this  court,  to  be  there  opcra- 
tive  under  section  571,  2  R.  S.,  1852,  except  in  criminal  cases,  unless  by  or- 
der of  this  court,  until  the  expiration  of  sixty  days ;  and  the  clerk  is  direc- 
ted to  certify  a  copy  of  this  rule  to  tho  lower  court,  in  any  instance  where 
copies  of  the  opinions,  etc.,  have  been,  sent  down,  within  tho  time,  without 
Buch  order  of  the  court,  with  direction  to  the  clork  of  such  court  to  return 
the  opinioo. 

APPEALS,  ETC. 

Rule  28. — Where  an  appeal  is  taken  in  term,  as  provided  for  in  section 
C55  of  the  codo,  and  the  transcript  is  not  filed  in  the  office  of  the  clerk  of 
this  court  within  tho  time  limited  by  that  section,  the  appeal  so  taken  shall 
be  deemed  to  have  been  abandoned,  and  if  a  transcript  is  afterwards  filed, 
an  appeal  shall  be  considered  as  taken  by  the  filing  of  the  transcript,  as  provi- 
ded for  in  the  next  following  section  of  the  code,  and  the  appellee,  in  such 
case,  shall  not  be  regarded  as  in  court,  without  notice  or  voluntary  appear- 
ance. 

Rule  29. — ^Wherean  appeal  is  taken  after  tho  close  of  the  term,  by  no- 
tice below,  as  provided  for  by  the  first  branch  of  section  556  of  the  code,  the 
transcript  must  be  filed  within  sixty  days  from  the  time  of  taking  the 
appeal ;  otherwise  the  appeal  so  taken  will  be  deemed  to  have  been  aban- 
doned^ and  if  a  transcript  is  afterwards  filed,  an  appeal  shall  be  considered 
as  taken  by  the  filing  of  the  transcript,  as  specified  in  the  foregoing  rule,  and 
the  appellee  shall  no&  be  regarded  as  in  court  without  further  notice  or  vol- 
untary appearance. 

SUPREME  COURT  REPORTER. 
Rule  ^O.^-The  opinions  of  this  court  shall  not  be  delivered  to  the  reporter 
until  the  expiration  of  sixty  days  from  the  determination  of  the  cause,  and 
in  cases  where  petitions  for  a  rehearing  are  filed,  the  opinions  therein  shall  not 
be  delivered  to  the  reporter  until  such  petitions  are  overruled. 

WITHDRAWAL  OF  PAPERS  AFTER  DISMISSAL, 
Rule  81. — When  an  appeal  shall  have  been  dismissed,  the  transcript 
of  the  record  of  the  court  below  shall  not  be  withdrawn  from  the  files  of  this 
court,  to  be  used  in  another  appeal,  or  for  any  other  purpose,  without  special 
leave  of  the  court,  in  term,  or  of  a  judge  thereof,  in  vacatioui  and  only  on 
good  cause  shown  by  affidavit. 

Ordered,  By  the  court,  that  all  prior  rules  of  this  court,  not  embraced 
in  tho  foregoing,  be  rescinded,  except  so  far  as  the  same  apply  to  cases 
already  submitted. 
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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1866,  IN  THE  FIFTIETH  YEAE  OF 

THE  STATE. 


Stubgis  and  Others  v.  Rogers  and  Others. 

Attaciocsst. — Gakkisbee. — Appeal  Bond. — A  instituted  proceedings  in 
attachment  against  B  and  G,  and  caused  a  summons  to  be  issued  against 
the  Central  Bank  as  a  garnishee,  upon  an  affidavit  alleging  that  the  bank 
was  indebted  to  0.  The  answer  of  the  bank  to  the  process  of  garnishment 
was  filed  bj  P,  "  as  president*'  thereof,  and  admitted  an  indebtedness  to  0. 
Afterwards  D  and  £  also  began  proceedings  in  attachment  against  the 
same  defendants,  but  it  did  not  appear  from  the  record  that  they  became, 
or  asked  to  become,  parties  to  the  attachment  proceedings  instituted  by  A. 
Judgment  was  rendered  in  favor  of  A  against  B  and  G,  and  also 
against  **  P,  president  of  the  Central  jBank,'*  as  garnishee,  for  the  amount 
owing  by  the  bank  to  G,  and  an  order  was  made  *^that  after  the  payment 
of  the  costs  and  the  amounts  that  are  due  to  the  several  plaintiffs  in  the 
proceedings,"  the  residue  of  the  amount  owing  by  the  bank  should  be  paid 
to  B  and  0.  D  and  E  also  took  separate  personal  judgments  by  default 
against  B  and  G.  A  transcript  of  all  these  proceedings  was  afterwards 
filed  in  the  Supreme  Gourt,  on  appeal,  upon  which  errors  were  assigned 
as  follows :  *'B  and  G  y.  A,  as  attaching  creditor,  and  D  and  E.' ' — "P,  as  presi- 
dent of  the  Central  Bank  t.  A."  The  above  named  P,  as  president,  and  B  and 
C  come  and  say,"  &e.    The  appeal  bond  was  made  payable  to  A  alone^ 
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and  recited  that  "Whereas  the  said  P  had  prayed  an  appeal/'  &o^  "f^om 
a  judgment  rendered  against  him  in  fayor  of  the  aboTe  named  obligees,'' 
&c.  The  judgment  was  afterwards  affirmed  in  the  Supreme  Court.  Suit 
by  A,  D  and  E  upon  the  appeal  bond. 

ffeldf  that  under  the  general  banking  law  the  president  was  the  only  proper 
person  to  answer  for  the  bank  to  the  process  of  garnishment.    Page  8. 

Heldf  also,  that  if  the  judgment  against  the  bank  should  have  been  in  form 
against  "P,  as  president  of  the  Central  Bank,"  instead  of  ''P,  president 
of  the  Central  Bank,"  the  mistake  must  be  treated  as  a  clerical  omission, 
which  would  not  invalidate  the  judgment.    Page  8. 

neld,  also,  that  though  the  appeal  was  by  P,  as  president  of  the  bank,  from 
the  judgment  of  A  only,  yet  as  the  supersedeas  operated  to  stay  all 
proceedings  on  the  judgment,  the  appeal  bond,  though  in  form  to  A  only, 
would  hare  inured  also  to  the  benefit  of  D  and  £,  if  they  had  become 
parties  to  the  attachment  suit  of  A  in  such  a  manner  as  to  make  the 
judgment  against  the  garnishee  ayailable  to  them.    Page  8. 

ffeldj  also,  that  as  the  record  fails  to  show  that  D  and  E  ever  became  parties 
to  the  attachment  suit  instituted  by  A,  the  judgment  against  the  garni- 
shee was  not  ayailable  to  them.  The  mere  statement  of  the  clerk  in  the 
transcript,  after  the  record  of  A's  suit,  that  '^the  following  cases  are  filed 
as  claims  under  said  attachment,"  followed  by  a  record  of  their  suits,  was 
not  sufficient  to  make  them  parties  to  that  suit.    Page  9. 

Held,  also,  that  while  there  was  but  one  transcript  filed  in  the  Supreme 
Court,  there  were,  in  fact^  two  appeals.  One  by  P,  as  president,  from  the 
judgment  against  the  bank  as  garnishee,  and  one  by  C  and  D  from  the 
several  personal  judgments  against  them,  and  the  bond  filed  was  appli- 
cable to  the  appeal  by  the  garnishee  only.    Page  10. 

ffeldj  also,  that  there  could  be  no  recovery  by  D  and  E  upon  the  appeal 
bond,  because  they  were  not  beneficially  interested  in  the  judgment 
against  the  garnishee  from  which  the  appeal  was  taken.    Page  12. 

ffeldj  also,  that  the  erroneous  recital  in  the  appeal  bond  that  judgment  had 
been  rendered  against  P,  (as  an  individual,)  did  not  affect  the  validity  of 
the  bond,'  under  the  statute.    Page  11. 

Held,  also,  that  the  statute,  (2  O.  &  H.,  sec.  790,  p.  838)  was  intended  to  cure 
defective  bonds,  and  to  impart  to  them  the  effect  which  they  would  have  by 
law  if  perfect,  but  it  cannot  be  so  applied  as  to  give  to  an  instrument  an 
effect  distinctly  different  from  that  which  was  actually  contemplated  by 
the  parties,  or  to  impose  a  liability  which  the  obligor  never  intended  to 
assume.    Page  12. 

Held,  also,  that  the  validity  of  A'b  judgment  could  not  be  called  in  question 
in  the  suit  on  the  bond,  the  judgment  of  the  Supreme  Court  affirming  the 
judgment  below  being  final  and  conclusive  on  that  question.    Page  14. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazer,  J. — This  was  a  suit  by  Sogers  and  several  others 
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against  Solomon  Sturgis  and  John  P.  Usher  upon  the  fol- 
lownng  bond : 

"Know all  men  by  these  presents,  that  we,  0.  Bowen,  Solo- 
mon Sturgis  and  John  P.  Usher^  are  held  and  firmly  bound 

unto  John  G,  Bogers in  the  penal  sum  of 

§50,000,  to  bo  paid  to  them,  the  payment  whereof,"  &c., 
"dated  May  28, 1858." 

"The  condition  of  the  above  obligation  is  such  that 
whereas  the  said  Bowen  has  prayed  an  appeal  to  the 
Supreme  Court  of  Indiana  from  the  judgment  of  the  Cla- 
rion Circuit  Court,  lately  rendered  against  him,  in  favor  of 
the  above  obligees,  now  if  he  will  duly  prosecute  his 
appeal  to  effect,  and  abide  by  and  pay  the  judgment  and 
all  costs  which  may  be  rendered  or  affinoied  against  him, 
then  this  bond  shall  be  void,  else  to  remain  in  full  force  and 
virtue/*  (Signed) 

"Solomon  Sturgis, 
"J.  P.  Usher." 

« Filed  and  approved  by  me,  May  25, 1858. 

«Wm.  B.  Beach,  aerkr 

It  was  averred  in  the  complaint  that  the  plaintiff,  Rogers, 
in  the  Marion  Circuit  Court,  in  a  proceeding  byxtttachmenrt, 
had  on  the  24th  of  January,  1856,  recovered  a  judgment 
against  Rowland  Ellis  and  William  Sturgis  for  $2,920  40  and 
costs,  and  that  the  other  plaintiffs  had  prosecuted  theu' 
claims  against  the  same  parties  under  said  attachment  pro- 
ceeding instituted  by  Rogers,  and  had  respectively  recovered 
judgments  at  the  same  time,  to-wit :  Saybrook,  for  ?1,994  17 ; 
McGregor,  for  ?8,985  86;  Deutle,  Croll  J  CroU,  for  $4,128  48, 
and  Campbell,  for  $367  42.  It  was  further  alleged  that  in 
that  proceeding  one  Ozias  Bowen,  president  of  the  Central 
Bank,  was  served  with  process  as  a  garnishee,  so  that  juris- 
diction was  obtained  by  the  court  of  him  as  such  garnishee; 
that  upon  his  answer  as  such,  and  proof  made,  it  was  found 
by  said  court  that  the  sum  of  $36,496  03  was  due  from 
said  garnishee  to  the  principal  defendants,  Ellis  and  Slur- 
ffis,  and  it  was  thereupon  adjudged  that  said  plaintiffs 
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recover  of  said  Ozias  Bowen,  president  of  the  Central  Banky 
the  last  mentioned  sum,  and  that  after  paying  costs,  and  tho 
amounts  due  to  the  several  plaintiflfs  in  that  proceeding,  the 
residue  should  be  paid  to  the  principal  defendants,  jBffo  and 
Sturgis.  It  was  further  averred  that  all  of  said  judgments 
remained  wholly  unpaid,  and  that  the  attachment  and  gar- 
nishee defendants  afterwards  prayed  an  appeal  to  this  court 
from  the  aforesaid  judgments,  and  took  such  appeal,  and 
presented  to  the  clerk  of  this  court  and  filed  in  his  office 
the  above  appeal  bond,  and  procured  him  to  approve  it,  and 
thereupon  a  supersedeas  issued,  restraining  the  collection  of 
all  of  said  judgments;  that  the  bond  is  defective  in  that 
the  names  of  aU  the  plaintiffs  save  Rogera  were  omitted  to 
be  inserted  in  it,  though  a  blank  space  was  left  for  that 
puqx>60.  It  was  alleged  that  the  judgment  of  the  Marion 
Circuit  Court  appealed  from  was  in  all  things  affirmed  by 
this  court,  and  that  the  judgments  so  affirmed  still  remained 
wholly  unpaid,  wherefore  there  was  a  breach  of  the  condi- 
tions of  the  bond.  A  demurrer  to  the  complaint  was  o\^r- 
ruled,  and  this  is  assigned  for  error.  We  perceive  no 
reason  for  questioning  the  correctness  of  that  ruling,  and 
none  is  suggested  in  the  argument. 

The  answer  was  in  twelve  paragraphs,  to  the  first,  third, 
fourth,  fifth,  sixth  and  ninth  of  which  demurrers  were  re- 
spectively sustained.  The  questions  arising  upon  these 
demurrers  are  presented  here. 

The  first  paragraph  of  the  answer  was  to  the  suit  by 
BogerSj  and  alleged  that  John  C.  BogerSj  the  original  plain- 
tifi*,  was  dead  at  the  commencement  of  the  suit. 

The  record  shows  that  before  the  answer  was  filed,  it  was 
suggested  of  record  tliat  John  C.  Rogers^  the  original  plain- 
tiff, had  died  after  the  commencement  of  the  suit,  and  that 
thereupon  WiUiam  H.  Rogers^  his  executor,  was  substituted 
as  a  plaintiff  by  leave  of  tho  court  No  exception  was 
taken  to  this  action  of  tho  court  by  the  defendants,  and 
indeed  no  objection  appears  to  have  been  made  to  it« 
The  proper  party  having  thus  become  a  plaintiff  without 
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objection,  it  was  too  late  to  make  any  question  as  to  John 
C.  Bogers  being  dead  when  the  suit  was  commenced.  It  is 
therefore  needless  to  determine  whether,  under  different 
circumstances,  the  paragraph  would  have  been  good,  pleaded 
with  other  paragraphs  in  bar  of  the  suit. 

The  third  paragraph  of  the  answer  aven-ed  that  the 
appeal  in  which  the  bond  was  filed  was  taken  by  the  de- 
fendant Solomon  SturgiSy  from  a  judgment  rendered  in 
fairor  of  the  plaintiffs  against  Bowen,  without  the  knowl- 
edge or  consent  of  Boiven;  that  the  appeal  was  null  and 
void,  and  gave  the  Supreme  Court  no  jurisdiction.  A  trans- 
cript of  the  record  filed  in  this  court  on  the  appeal  is 
annexed  to  the  paragraph  and  made  a  part  of  it.  The 
fourth  paragraph  alleged  that  the  judgments  of  the  Marion 
Circuit  Court  against  Sturgts^  Ellis  and  Bowen  were  void 
for  the  want  of  jurisdiction  of  the  person  of  either  said 
SturgiSf  Ellis  or  Bowen^  and  a  transcript  of  the  proceedings 
and  judgments  was  made  part  of  the  paragraph.  The  fifth 
alleged  that  the  judgment  against  Bowen  was  wholly  un- 
authorized and  unwarranted,  and  the  sixth  alleged  that  the 
bond  was  filed  in  an  appeal  by  Bowen  from  a  decision  and 
judgment  of  the  Marion  Circuit  Court  made  on  the  appli- 
cation of  William  Stwrgis  to  set  aside  a  judgment  by  default 
against  Boioen^  and  it  is  claimed  that  the  bond  and  all  pro- 
ceedings under  it  are  void,  because  the  appeal  did  not  confer 
upon  this  court  jurisdiction  of  the  cause.  A  transcript  of 
all  the  proceedings  was  also  made  pai*t  of  the  fifth  and  sixth 
paragraphs.  The  ninth  alleged  that  the  bond,  except  as  to 
the  plaintiff  Rogers^  was  without  consideration,  for  the  rea- 
son that  the  judgments  of  the  other  plaintiffs,  rendered  in 
the  Marion  Circuit  Court,  were  obtained  without  due  notice 
to  either  Ellis  or  SturgiSj  the  defendants  thereto,  and 
without  appearance,  and  that  the  judgment  against  Bowen 
was  also  void,  and  the  appeal  therefore  gave  this  court  no 
jurisdiction.  A  transcript  of  the  proceedings  of  the  Marion 
Cii^uit  Court  was  also  made  a  part  of  the  ninth  paragraph. 
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The  transcript  filed  with  the  answer  shows  an  attachment 
suit  commenced  September  21, 1855,  by  Rogers  against  Stur- 
gis  and  JElliSy  and  a  summons  issued  against  the  Central 
Bank  as  garnishee  and  serverl  upon  its  cashier,  upon  an 
affidavit  that  the  bank  was  indebted  to  the  defendant,  Wil- 
Ham  Sturgis.    This  summons  was  returnable  to  the  October 
term  of  the  MaiHon  Circxiit  Court,  (fifth  Jlfonrfa?/ of  October,) 
as  was  also  the  summons  against  the  principal  defendants, 
which  was  served  on  Ellis  at  his  residence  in  Cincinnati^ 
Ohio,  on  the  22d  of  &p^6m6er,but  was  never  seized  on  Sturgis^ 
BO  far  as  appears.     On  the  third  day  of  the  October  term  of 
that  court,  {October  31,)  Sturgis  appeared  to  and  answered  the 
complaint  of  Rogers.    On  the  next  day  a  summons  issued 
against  Bouoeyi  as  garnishee,  which  was  served  on  the  same 
day,  and  was  returnable  to  the  May  term  of  the  court.    On 
the  following  day  the  answer  of  the  bank  as  garnishee  was 
filed  by  Bowen  "  as  president"  thereof.    This  answer  shows 
that  Sturgis  was  the  owner  of  $40,000  of  the  capital  stock 
of  the  bank  and  was  indebted  to  it  about  ?3,300.    Bowen 
never  answered  the  garnishee  process  against  him  as  to  liis 
individual  indebtedness.    On  the  19th  and  20th  of  December 
tlie  other  plaintiffs  filed  complaints  and  claims  "under  said 
attachment  suit,"  as  is  stated  by  the  clerk  in  making  up  the 
transcript,  but  it  does  not  appear  by  the  record  that  they, 
or  any  of  them,  became  or  applied  to  become  parties  to  the 
original  action  commenced  by  Rogers.    They  filed  affida- 
vits and  undertakings,  alleging  in  the  former  the  non-resi- 
dence of  JEUis  and  SturgiSy  and  their  complaints  are  as  usual 
in  independent  suits.    On  the  25th  of  January,  1856,  Rogers 
replied  to  the  answer  of  Sturgis,  and  a  default  was,  on  his 
motion,  obtained  against  both  Sturgis  and  Mlis,  and  a  judg- 
ment was  rendered  in  favor  of  Rogers  for  $2,920  40.    And, 
upon  "  evidence  of  the  plaintiff  in  reference  to  the  indebted- 
ness of  the  garnishee,  Ozias  Bowen,  president  of  the  Central 
Bank,"  the  court  found  that  the  sum  of  $36,496  03, "  admitted 
by  the  answer  of  said  garnishee,"  is  due  from  said  garmshee 
to  Ellis  and  Sturgis,  and  a  proper  judgment  was  accordingly 
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entered  for  that  sum  in  favor  of  Sogers  against  ^^Ozias  Bow- 
eUj  president  of  the  Central  Bank^^  with  an  order  "that  after 
the  payment  of  the  costs  of  this  proceeding,  and  the  amounts 
that  are  due  to  the  several  plaintifts  in  the  proceedings," 
4;c,,  the  residue  be  paid  to  ERis  and  Sturgis.  The  other 
creditors,  plaintifts  here,  took  their  separate  judgments 
agmnst  Sturgis  and  UUis  by  default  at  the  same  term, 
on  the  28d  of  January^  1856.  At  the  next  term  of  the 
Marion  Circuit  Court,  on  the  14th  of  July^  1856,  Ellis  and 
Sturgis  appeared  and  moved  to  set  aside  the  judgment 
against  the  garnishee,  upon  the  ground  that  it  was  for  a 
less  sum  than  was  due.  This  motion  was  overruled  and  the 
ruling  excepted  to. 

A  transcript  of  all  the  proceedings  was  filed  in  this  court 
on  the  25th  of  Jtfay,  1858,  with  the  assignment  of  errors 
thereon  thus :  "  William  Sturgis  and  Rowland  Ellis  v.  John  C. 
BogerSy  as  attaching  creditoi^,"^and  (here  naming  all  the 
plsdntiffs  in  the  present  case.)""  ^^Ozias  Bowen  as  president 
of  the  Central  Bank  of  Indianapolis  v.  John  C.  Bogers" 

**The  above  named  Bowen,  as  president,  and  Ellis  and 
Sturgis  come  and  say  that  in  the  foregoing  record  and  pro- 
ceedings there  is  manifest  error,"  &c.  The  bond  sued 
on  was  filed  at  the  same  time,  and  an  order  of  supersedeas 
was  granted  as  follows : 

"William  Stubgis  and  Rowland  Ellis ^ 
V.  y 

John  C.  Rogebs  et  al.  j 

"By  a  judge  of  the  Supreme  Court. 
"  Ordered  that  execution  and  all  proceedings  on  the  judg- 
ment below  be  stayed  for  three  years  unless  otherwise 
ordered  by  tliis  court,  so  soon  as  the  appellant&  shall  have 
executed  bond  according  to  law. 

"J.  M.  Hanna,  Judge  S.  C" 
On  the  1st  of  December^  1860,  there  was  a  determination 
of  the  appeal  in  this  court,  as  appears  by  a  copy  of  the  opinion 
and  judgment  annexed  to  the  complaint.    Though  numer- 
ous errors  had  been  assigned,  it  was  determined  that  the  only 
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question  which  was  then  presented  in  the  record,  and  which 
could  be  considered  here,  was  upon  the  overruling  of  the 
motion  to  set  aside  the  judgment  against  the  garnishee. 
The  judgment  of  this  court  was  ^Hhat  the  judgment  in  the 
above  entitled  cause  be  in  all  things  affirmed,  with  one  per 
cent,  damages.''    The  opinion  is  reported  in  16  Ind.  18. 

We  have  thought  proper  to  state  so  much  of  the  record 
quite  fully,  that  the  application  of  the  principles  of  law 
which  it  seems  to  us  govern  the  case  may  be  readily 
seen. 

The  Central  Bank  was  an  institution  organized  under  our 
general  banking  law.  The  24th  section  of  that  act  author- 
izes all  suits  against  any  such  banking  association  to  be 
brought  ^'against  the  president  thereof."  In  his  official 
capacity  he  is,  by  law,  the  representative  of  the  bank  in  all 
judicial  proceedings,  either  in  its  behalf  or  against  it  1 
G.  &  H.  129, 130.  Ill  that  capacity  he  was  the  only  proper 
person  to  answer  when  the  bank  was  gamisheed.  The 
answer  was  filed  by  him  "as  president,"  and  was  concern- 
ing the  liability  of  the  bank  exclusively,  and  it  was  upon 
that  answer,  and  evidence  offered  by  Rogers^  that  judgment 
against  the  garnishee,  was  obtained,  in  form  against  ^^Ozias 
BoweUy  president  of  the  Central  Banic"  To  regard  this  bb 
a  judgment  against  Bowen  in  his  private  capacity  we  must 
disregard  the  whole  tenor  and  obvious  meaning  of  the 
record  before  us.  If  it  should  have  been  in  form  "  Ozias 
Bowerty  as  president,"  &c.,  we  can  not  but  plainly  perceive 
that  there  was  a  mere  clerical  omission,  which  can  not, 
under  the  imperative  provisions  of  our  code,  operate  to  the 
detriment  of  any  party  in  this  court. 

The  assignment  of  errors  showed  that  BoweUj  as  presi- 
dent of  the  bank,  appealed,  and  that  that  appeal  by  him 
was  only  as  against  Rogers.  If  the  judgment  against  the 
garnishee  was  available  to  other  parties  than  Rogers^  it  is 
too  clear  for  controversy  that  the  garnishee's  appeal  from 
it,  if  followed  by  a  supersedeas,  would  necessarily  affect  them 
all.    Though  standing  in  form  in  the  name  of  Rogers^  yet 
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it  must  inure,  in  substance,  to  the  joint  benefit  of  all  the 
attaching  plaintiffs  who  had  become  parties  to  the  suit,  and 
had  obtained  valid  judgments  agsdnst  the  principaldefendants. 
Though  the  garnishee  appealing  might  not  wish  to  question 
the  correctness  of  the  proceedings  and  judgment  against 
h\m  as  to  any  plaintiff  but  Rogers^  (and  if  Rogers^  judgment 
against  the  principal  defendants  was  void,  perhaps  he  must 
have  questioned  it,  in  order  to  claim  protection  from  liability 
to  his  creditors,  the  defendants  in  the  attachment,)  yet  the 
judgment  was  an  entire  thing,  incapable  of  subdivision  in  its 
enforcement,  and  a  stay  of  proceedings  upon  it  must  of 
necessity  operate  upon  the  whole  of  it.  Of  course,  then, 
the  bond  required  by  law  to  obtain  such  stay  of  proceed- 
ings must  be  for  the  benefit  of  all  who  had  a  beneficial 
interest  in  the  judgment  appealed  from. 

To  determine  whether  any  of  the  present  plaintiffs  but 
Rogers  can  msdntain  a  suit  upon  the  appeal  bond  it  is  im- 
portant to  inquire  whether  they  became  parties  to  the 
attachment  suit  commenced  by  Rogers.  This  must  be  ascer- 
tained exclusively  by  an  inspection  of  the  record.  It  can 
appear  in  no  other  way.  Those  persons  might  have  become 
parties  to  that  suit  so  as  to  share  with  Rogers  in  the  judg- 
ment against  the  garnishee,  (2  G.  &  H.,  §  186,  p.  147,)  or 
each  of  them  might  have  chosen  to  commence  an  inde- 
pendent suit.  Nothing  upon  the  subject  can  be  legally  infer- 
red from  the  fact  that  they  filed  their  complaints  and  took 
their  judgments  at  the  same  term  at  which  the  suit  by 
Rogers  was  pending  and  determined,  for  that  they  might 
lawfully  do  without  becoming  parties  to  his  suit.  Nor  are 
we  aided  by  the  statement  of  the  clerk  made  in  the  trans- 
cript, after  the  record  in  the  Rogers  case,  that  "  the  following 
cases  are  filed  as  claims  under  said  attachment,^'  followed  by 
transcripts  of  the  records  of  those  other  cases.  The  fact  as 
to  who  have  become  parties  to  a  suit  in  a  court  of  record 
cannot  rest  merely  in  the  memory  of  the  clerk.  The  record 
itself  must  disclose  it.    The  judgment  against  the  garnishee, 
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though  ill  favor  of  Rogers  alone,  hut  containing  an 
order  for  the  payment  out  of  the  amount  thereof  of  the 
several  sums  "  that  are  duo  to  the  several  plaintifts  in  the 
proceedings,"  is  the  only  indication  in  the  entire  record 
that  Rogersj  was  not  the  sole  j^arty  plaintiff  in  that  suit. 
But  this  alone  is  obviously  insufficient,  for  it  fails  to  show 
who  those  other  parties  were.  And  as  the  whole  transcript 
is  made  part  of  the  answer,  and  it  discloses  no  party  plain- 
tiff but  Rogers,  there  is  no  method  of  avoiding  the  conclu- 
sion that  Rogers  was  legally  the  only  party  plaintiff  to  the 
attachment  suit  against  Sturgis  and  JEllis,  and  the  only  party 
before  us,  therefore,  having  an  interest  in  the  judgment 
against  the  garnishee  in  that  suit.  The  appeal  by  ^'Bowen 
as  president"  was  and  could  only  be  from" the  judgment 
against  the  garnishee.  In  that  appeal  he  chose,  as  appears 
from  the  assignment  of  errors,  to  regard  Rogers  as  the  only 
party  adverse  to  him  in  that  judgment,  and  we  have  just 
seen  that  in  so  doing  he  was^clearly  correct.  At  the  same 
time  JEllis  and  Sturgis  appealed.  There  were  two  appeals, 
though  all  the  appellants  filed  the  same  transcript,  and,  as 
separate  appellants,  jointly  assigned  errors.  These  appeals 
were  therefore  docketed  and  disposed  of  as  one  cause 
in  this  court.  But  under  our  practice  a  bond  is  not 
essential  to  an- appeal — ^its  office  being  merely  to  stay  pro- 
ceedings upon  the  judgment  appealed  from.  The  garnishee 
might  give  bond  and  stay  the  proceedings  upon  the  judg- 
ment against  him  as  such,  while  Ellis  and  Sturgis  might  not 
care  to  stay  the  proceedings  upon  the  personal  judgments 
against  them.  Indeed,  in  the  case  before  us,  as  they  were 
non-residents,  and  the  writ  of  attachment  which  had  issued 
was  returned  "no  property  found,"  it  is  not  deemed  prob- 
able that  they  would  care  to  obtain  a  supersedeas  of  the 
judgments  against  them,  provided  the  judgment  against 
the  garnishee  was  superseded,  for  it  would  seem  probable 
that  it  was  out  of  the  latter  only  that  satisfSsujtion  of  any 
of  the  former  could  be  obtained. 
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The  bond  sued  upon-,  and  copied  in  a  previous  part  of 
this  opinion,  was  given,  and  it  seems  a  natural  and  pertinent 
question  in  this  place.  What  is  its  legal  eftect? 

The  statute,  section  790  of  the  civil  code,  enacts  that 
such  a  bond  shall  not  "be  void  for  want  of  form  or  sub- 
stance, or  recital  or  condition,  nor  the  principal  or  surety 
be  discharged,  but  the  principal  and  surety  shall  be  bound 
by  such  bond,*'  &c.,  "to  the  full  extent  contemplated  by 
the  law  requiring  the  same,  and  the  sureties  to  the  amount 
specified  therein." 

The  bond  erroneously  recited  that  a  judgment  had  been 
rendered  against  Bomeriy  (as  an  individual,)  from  which  he 
had  prayed  an  appeal,  when  in  feet  no  such  judgment  had 
been  rendered,  as  we  have  seen,  and  no  such  appeal  therefrom 
was  or  could  have  been  taken.  The  jjudgment  was  in  legal 
efiect  against  the  bank,  and  the  appeal  was  taken  by  the  bank, 
though  in  name  and  form  the  judgment  was  against  Bowm^ 
president,  &c.,  and  the  appeal  by  Boioen  as  president.  It  is 
easy  to  see  that  the  recital  is  defective,  and  therefore  cured 
by  the  statute.  It  is  not  possible  to  doubt  that  the  sureties 
intended  to  become  responsible  upon  an  appeal  from  the 
judgment  which  was  actually  rendered  against  the  garni- 
shee. That  the  statute  should  hold  them  to  that  liability 
would  be  eminently  just,  and  that  its  terme  would  have 
that  effect  at  least,  is,  we  think,  a  proposition  too  clear  for 
controversy. 

But  the  judge^s  order  to  stay  proceedings  was  not  made, 
ill  terms,  applicable  to  the  appeal  by  the  garnishee,  nor 
to  the  judgment  against  him.  It  was  tusAq  in  the  ap- 
peal by  ^William  Sturgis  and  Rowland  JElHa  v.  John  C. 
Rogers  et  al.y*  and  related  to  all  the  judgments  brought  here 
for  review  by  the  appellants,  and  their  appeal  was  from  all 
the  judgments  rendered  in  fevor  of  the  present  plaintiffs. 
Of  course  a  stay  of  proceedings  upon  Rogers^  judgment 
would  also,  incidentally,  stay  proceedings  upon  the  judgment 
against  the  garnishee.  It  must  not  be  omitted  to  say  that^ 
in  practice,  the  judges  order  precedes  the  filing  of  the  bond^ 
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and  becomes  operative  only  upon  the  occurrence  of  the 
latter  event,  and  when  a  copy  of  it  is  certified  to  the  court 
from  which  the  cause  has  been  appealed.  2  G.  &  II.,  274. 
In  form,  the  judgment  from  which  Bowen,  oa  president,  had 
appealed,  and  to  which  the  appeal  bond,  by  its  terms,  was 
plainly  intended  to  apply,  was  not  included  among  the  judg- 
ments supei*8eded.  But  still  that  judgment  was,  by  conse- 
quence, aseffectually  stayed  as  if  the  supersedeas  had,  in  terms, 
been  applicable  to  it  The  thing  sought,  astay  of  proceedings 
upon  the  judgment,  was  obtained.  This  must  be  regarded 
rather  than  the  mere  form  by  which  it  was  accomplished. 
As  that  judgment  was  aflSrmed  by  this  court,  the  obligors  in 
the  bond  became  liable 'to  Rogers^  the  attaching  plaintiflF,  to 
the  extent  of  his  judgment  against  the  attachment  defend- 
ants. But  no  liability  accrued  to  the  other  plaintiffs  in  the 
present  cause,  for  the  reason  that  they  had  never  l)ecome 
parties  to  the  attachment  suit  instituted  by  Rogers^  and  there- 
fore had  no  interest  whatever  in  the  judgment  against  the 
garnishee  which  was  affirmed.  It  follows  that  the  ninth  para- 
graph of  the  answer  constituted  a  perfect  bar  to  any  recovery 
by  any  of  the  plaintiffs  except  Rogers.  There  was  no  error  in 
sustaining  the  demurrer  to  it,  nevertheless,  for  the  same  mat- 
ter was  available  under  the  general  denial,  which  was  also 
pleaded-  The  rulings  upon  the  demurrers  to  the  third, 
fourth,  fifth  and  sixth  paragraphs  were  correct,  inasmuch 
as  those  paragraphs  were  pleaded  in  bar  of  the  entire  suit, 
yet  disclosed  nothing  to  bar  a  recovery  by  Rogers, 

The  conclusion  already  expressed  of  course  proceeds 
upon  the  ground  that  the  appeal  bond  was  applicable  to  the 
appeal  by  the  garnishee  only,  and  not  to  the  appeal  by 
Sturgis  and  UlUs  from  the  several  judgments  rendered 
against  Huam  in  favor  of  the  several  parties  who  are  plain- 
tifiTs  in  the  present  suit.  Such  is  the  opinion  entertained  by 
the  court.  The  statute  already  cited  is,  it  must  be  con- 
ceded, exceedingly  comprehensive.  It  was  intended  to 
core  defective  bonds,  and  to  impart  to  them  whatever  they 
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lacked  of  sufficiency  in  form,  substance,  recital  or  condition, 
the  eflfect  which  they  would  have  by  law,  if  perfect  in  those 
particulars.  But  there  is  nothing  m  the  language  neces- 
sarily ihdicating  a  design  to  impart  to  the  instrument  an 
effect  distinctly  difierent  from  that  which  was  actually  con- 
templated by  the  parties  who  executed  it,  or  to  impose 
upon  them  a  liability  which  obviously  they  never  intended 
to  assume.  It  would  be  an  anomaly  in  legislation  if  it  was 
intended  to  make  the  obligors  of  a  bond  executed  plainly 
for  the  purposes  of  an  appeal  by  A,  the  involuntary  sure- 
ties for  B,  in  an  appeal  by  him  from  a  judgment  to  which 
A,  was  not  a  party.  This,  instead  of  supplying  defects 
in  a  contract  intended  to  be  made,  which  is  all  that  the 
statute  attempts  by  its  terms  to  do,  would  be  creating  a 
new  and  very  different  contract,  and  binding  parties  to  per- 
form it,  without  so  much  as  consulting  them.  Such  an 
interpretation  of  a  statute  will  be  given  by  the  courts  only 
when  it  will  not  possibly  admit  of  any  other.  It  is  due  to 
the  learned  counsel  for  the  appellees  to  say  that  we  have 
not  understood  them  to  contend  that  the  obligors  are  liable 
otherwise  than  for  the  judgment  affirmed  against  the  gar- 
nishee. We  have  considered  this  question  because,  in  the 
view  which  we  have  taken  of  the  case,  its  consideration  was 
necessary  to  a  correct  judgment. 

What  we  have  said  concerning  the  ninth  paragraph  of 
the  answer  is  applicable  to  the  assignment  of  error  upon 
the  refusal  of  the  court  below  to  grant  a  new  trial.  There 
was  a  finding  in  favor  of  the  several  plaintiffi  for  the 
amounts  of  their  respective  judgments  against  Sturgis  and 
EUis^  with  interest  thereon.  The  transcript  of  those  pro- 
ceedings against  Sturgis  and  Ellis  offered  in  evidence,  was 
the  same  as  that  annexed  to  the  answer,  the  effect  of  which 
we  have  already  considered.  Inasmuch  as  Bogers  was  the 
only  plaintiff  in  the  attachment,  the  other  plaintiffs  in  this 
suit  had  no  interest  m  the  judgment  rendered  therein  sigainst 
the  garnishee,  and  consequently  could  not  recover  upon  the 
bond.    As  to  them,  the  finding  was  contrary  to  the  evidence, 
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and  a  new  trial  should  have  been  granted.  As  to  RogerSy 
the  finding  was  right,  unless  his  judgment  against  Sturgis 
and  Ellis  was  altogether  void,  as  is  insisted. 

But  it  is  urged  that  all  inquiry  as  to  the  validity  of  that 
judgment  is  closed  by  the  judgment  of  this  court  affirming 
it  on  appeal.  That  may  be  so.  Indeed,  it  seems  to  us  to 
be  a  proposition  too  clear  to  need  much  illustration.  On 
appeal  this  court  undoubtedly  had  jurisdiction  of  the  sub- 
ject matter,  of  the  parties  and  of  the  question,  it  being  raised 
by  the  assignment  of  errors,  and  by  law  it  had  power  to  affirm 
or  rev-erse.  It  affirmed.  A  judgment  of  a  court  of  nisi  prius 
rendered  under  such  circumstances  could  never  be  called  in 
question  collaterally  before  the  same  or  any  other  court. 
The  law  is  so  settled,  if  anything  can  be  deemed  at  rest. 
It  must  be  bo  also  as  to  the  judgments  of  the  court  of  last 
resort,  where  it  has  jurisdiction,  though  it  mistake  the  law 
and  err  in  its  judgment.  The  rule  is  as  essential  in  the  one 
case  as  in  the  other  to  the  repose  of  society,  and  the 
stability  of  private  rights.  To  say  that  a  judgment  of 
affirmance  here,  within  the  power  of  the  court  to  render, 
when  the  parties  are  before  the  court,  and  the  case  is  brought 
within  its  lawful  jurisdiction,  is  not  a  final  end  of  that  liti- 
gation, would  be  a  startling  doctrine,  asserting  that  a  cause 
can  never  have  a  final  and  binding  determination.  We 
can  therefore  only  say  that  that  judgment  has  been  affirmed 
by  this  court,  acting  within  its  jurisdiction,  and  the  question 
of  its  validity  thus  forever  settled  in  its  favor. 

A  question  is  made  as  to  the  admissibility  of  parol  evi- 
dence in  favor  of  the  plaintifts,  other  than  Rogers^  showing 
that  the  bond  sued  on  was  filed  in  the  appeal  already  spoken 
of,  and  that  a  blank  was  left  in  it  to  insert  their  names. 
We  think  the  admission  of  the  evidence,  though  perhaps  it 
was  unimportant  under  the  allegations  of  the  complaint, 
waB  not  an  error  which  should  reverse  the  cause. 

The  judgment  in  favor  of  the  appellee  Rogers  is  affirm- 
ed, with  costs.    The  several  judgments  in  favor  of  the 
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Other  appellees  are  reversed,  with  costs,  and  as  to  them  the 
cause  is  remanded  for  a  new  trial. 

t/l  JE.  McDonaldy  A.L.  Boache  and  J.  P.  Usher j  for  appel- 
lants. 

T.  A.  Hendricks  and  0.  B.  Hord^  for  appellees. 


Thb  City  op  Jeffersonvillb  v.  Patterson. 

CoiTPOvs. — ^IiTTEREST  ON. — Suit  agttinst  the  city  of  JefersonvilU  upon  certain 
interest  warrants  attached  to  bonds  issued  by  the  city,  and  payable  to 
bearer  in  the  city  of  New  York,  The  complaint  did  not  aver  a  presenta- 
tion of  the  warrants  at  the  place  of  payment,  but  aUcged  that  the  city 
had  no  funds  in  New  York, 

Held,  that  the  plaintiff  was  entitled  to  interest  on  the  warrants  after  mo- 
tnrity. 

APPEAL  from  the  Clarke  Common  Pleas. 

Gregory,  C.  J. — This  is  a  proceeding  under  section  386 
of  the  code.    2  G.  &  H.,  p.  222. 

The  statement  of  the  case  shows  that  Patterson  is  the 
owner  and  holder  of  eleven  bonds,  each  for  the  sum  of  $1,000, 
executed  by  the  city  of  Jeffersonville,  under  the  corporate 
seal,  payable  to  the  Fort  Wayne  and  Southern  Railroad  Com- 
pany ^  or  "bearer,"  in  the  city  of  New  Yorky  on  the  1st  of  June^ 
1880,  with  interest  thereon  at  the  rate  of  six  per  centum  per 
annum  from  the  Ist  day  of  June,  1855,  payable  semi-annually, 
in  the  city  of  New  York,  on  presentation  and  delivery  of  the 
interest  warrants  attached  to  the  bonds  respectively;  that 
Patterson  is  also  the  owner  and  holder  of  the  interest  war- 
rants, two  hundred  and  nine  of  which,  for  $30  each,  had 
matured  at  and  before  the  commencement  of  the  action ; 
that  they  are  wholly  unpaid,  and  that  the  appellant  has  at 
ho  time  had  any  money  in  the  city  of  New  York  for  the 
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payment  thereof.  Is  Patterson  entitled  to  interest  on  the 
warrants  from  the  time  they  respectively  matured?  This 
was  the  question  submitted  to  the  court  below.  That 
court  found  in  the  affimative,  and  that  finding  presents  the 
only  question  in  this  court. 

It  is  claimed  that  the  interest  warrants  ought  to  have 
been  presented  for  payment  in  the  city  of  New  York  at 
nmturity,  and  that  the  want  of  funds  at  the  place  of  pay- 
ment is  no  legal  excuse  for  the  failure  to  make  such  pre- 
sentation. 

We  think  otherwise.  The  code  provides  that "  in  anj'' 
action  or  defense  founded  on  a  bill  or  note,  or  other  con- 
tract, for  the  payment  of  money  at  a  particular  place,  it 
shall  not  be  necessary  to  aver  or  prove  a  demand  at  the 
place,  but  the  opposite  party  may  show  a  readiness  to  pay 
such  demand  at  the  proper  place."    2  G.  &  H.,  §  82,  p.  107. 

In  Gelpcke  v.  The  City  of  Dubuque^  1  Wallace,  175,  the 
Supreme  Court  of  the  United  States  held  that  "municipal 
bonds,  with  coupons  payable  to  bearer,  having,  by  uni- 
versal usage  and  consent,  all  the  qualities  of  commercial 
paper,  a  party  recovering  on  the  coupons  is  entitled  to 
the  amount  of  them,  with  interest  and  exchange  at  the 
place  where,  by  their  terms,  they  were  made  payable," 

The  statute  provides  that  "on  money  due  on  any  instru- 
ment in  writing,  interest  shall  be  allowed  at  the  rate  of  six 
dollars  a  year  on  one  hundred  dollars,  or  at  such  rate  as  the 
parties  may  agree  upon,  not  exceeding  six  dollars  a  year  on 
one  hundred  dollars."    2  G.  &  U.,  §  6,  p.  656. 

We  think  that  the  interest  warrants  in  question,  accord- 
ing to  commercial  usage,  and  under  our  statute,  bear  interest 
from  maturity. 

The  judgment  is  affirmed,  with  one-fourth  of  one  per 
cent,  damages  and  costs. 

T.  L.  Smith  and  M.  C.  Kerr^  for  appellant. 

O.  V.  Howk  and  B.  M.  Wdrj  for  appellee. 
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Stackhousb  V.  The  City  of  Lafayette. 


Municipal  Corporations. — Legislative  and  Judicial  Acts  of. — When 
duties  of  a  legislatiye  or  judicial  nature  are  imposed  by  law  upon  a  mu- 
nicipal corporation,  and  the  proper  exercise  of  them  depends  upon  the 
judgment  of  those  of  whom  they  are  required,  the  corporation  is  not 
responsible  in  damages  either  for  a  failure  to  perform  them,  or  for  errors 
in  their  performance. 

Same. — Liability  for  Ministerial  Acts. — But  where  a  duty  of  a  purely 
ministerial  character  is  positively  enjoined  by  law,  or  arises  by  necessary 
implication,  the  corporation  is  liable  for  damages  resulting  from  a  neglect 
to  perform  the  duty,  or  from  unskillfulness  in  its  performance. 

Same. — Where  a  municipal  corporation  has  granted  a  right  of  way  through 
a  street  to  a  railroad  company,  and  the  company,  solely  for  its  own  use, 
erects  a  culvert  on  the  street,  the  municipal  corporation  is  not  liable  for  an 
injury  resulting  to  an  individual  from  an  overflow  of  water  caused  by 
the  defective  construction  of  the  culvert. 


APPEAL  from  tho  Tippecanoe  Circuit  Court. 

Elliott,  J. — The  appellant  filed  a  complaint  against  the 
city  of  Lafayette^  which,  in  substance,  is  as  follows :  That  on 
the  15th  of  September^  1852,  the  defendant,  by  a  public  ordi- 
nance, (which  is  copied  into  the  complaint,)  under  the  cor- 
porate name  of  the  president  and  trustees  of  the  town 
of  Lafayette^  did  sudOfer  and  permit  the  New  Albany  and 
SaUm  Railroad  Company  to  occupy  and  use  a  portion  of 
Mississippi  street,  now  calted  Fifth  street,  in  said  city,  as  a 
track  for  its  road,  and  allowed  said  railroad  company  to 
keep  and  maintain  a  culvert  where  the  railroad  track  on 
said  street  crosses  ''Pearl  river,"  in  said  city;  that  said  cul- 
vert is  of  insufficient  capacity  to  carry  off  the  water  in  its 
natural  course  and  flow  in  said  stream^  and  obstructs  the 
same,  of  all  of  which  the  defendant  had  notice;  that  on 
the  15th  of  September^  1862,  said  culvert,,  for  want  of  suf- 
ficient capacity  as  aforesaid,  caused  the  water  to  flow  back 
and  submerge  lot  number  60  in  Taylor^  White  ^  EUswortKa 
addition  to  the  town,  (now  city)  of  Lafayette^  and  caused 
the  same  to  flow  into  the  dwelling  house  and  stable  of  the 
Vol.  XXVL— 2. 
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plaintiff  to  the  height  of  six  feet,  and  caused  great  damage 
to  the  plaintiff  by  injuring  and  destroying  certain  personal 
property  situated  in  said  dwelling  and  stable,  (a  bill  of  par- 
ticulars of  which,  amounting  to  the  sum  of  $34,  is  filed  with 
the  complaint,)  and  also  by  injuring  said  lot,  house  and 
stable  to  the  plaintiff's  damage,  $1,000. 

The  defendant  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer  and  rendered  final  judgment 
for  the  defendant.  The  ruling  of  the  court  in  sustaining 
the  demurrer  presents  the  only  question  in  the  case. 

The  city  of  Lafayette  is  incorporated  under  the  general 
law.  The  ordinance,  which  is  made  a  part  of  the  complaint, 
was  passed  in  1852,  by  the  president  and  trustees  of  the 
town  of  Lafayette,  before  its  incorporation  as  a  city.  So 
far  as  it  relates  to  the  question  involved  in  this  suit,  it 
simply  grants  to  the  railroad  company  "the  right  of  way 
to  locate  the  railroad  through  any  street  or  alley  in  said 
town."  Under  this  grant  of  the  right  of  way  the  railroad 
was  located  on  Mississippi  street.  In  crossing  ^^ Pearl  river" 
it  was  necessary  that  the  company  should  construct  abridge, 
or  culvert,  as  a  part  of  the  track  or  road-bed.  The  culvert 
so  erected  was  for  the  use  of  the  railroad  company,  and  not 
for  the  town  or  public.  It  was  not  erected  as  an  improve- 
ment of  the  street,  but  as  a  part  of  the  raUroad,  and  was 
the  property  of  the  railroad  company. 

The  question,  then,  presented  by  the  record  is  this :  Is 
the  city  liable  for  the  damages  sustained  by  a  person,  caused 
by  an  insufficient  culvert  erected  in  a  street  by  a  railroad 
company,  to  which  the  city  has  granted  the  right  of  way 
upon  the  street,  for  its  own  use,  and  as  a  part  of  its  road- 
bed? It  was,  undoubtedly,  the  duty  of  the  railroad  com- 
pany to  construct  the  culvert  with  sufficient  capacity  to 
give  free  vent  to  the  water  flowing  in  ^'Pearl  river,"  and  if 
the  culvert  was  made  too  small,  and  by  reason  thereof  the 
water  was  obstructed  in  its  passage,  and  set  back  upon  the 
pldntiff's  property,  caudng  the  injury  complained  of,  the 
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railroad  company  is  clearly  liable.  Is  the  city  also  liable? 
In  the  examination  of  this  question  we  are  not  favored  with 
a  brief  by  the  counsel  for  the  appellee. 

The  act  providing  for  the  incorporation  of  cities  confers 
upon  the  common  council  power  to  pass  ordinances  "  to 
regulate  all  bridges,  culverts,  sewers  and  the  location 
thereof.'*  1  G.  &  H.,  226.  And  section  59  of  the  same  act 
provides  that,  "  The  common  council  shall  have  exclusive 
power  over  the  streets,  highways,  alleys  and  bridges  within 
such  city,  and  to  lay  out,  survey  and  open  new  streets  and 
alleys,  and  straighten,  widen  and  otherwise  alter  those 
already  laid  out,  and  to  make  repairs  thereto,  and  to  con- 
struct and  establish  sidewalks,  crossings,  drains  and  sewei^s." 

From  these  provisions  it  is  argued  by  the  appellant  that 
the  city  has  the  exclusive  power  to  remedy  the  evil  com- 
plained of  in  this  suit,  and  having  failed  to  exercise  that 
power  is  responsible  to  the  plaintiff.  "We  are  not  aware 
of  any  rule  of  law  by  which  the  city  corporation  could  sus- 
tain an  action  to  recover  damages  sustained  by  the  plaintiff 
for  the  private  injury  complained  of.  But  we  presume 
the  point  intended  to  be  pressed  by  the  argument  is,  that 
the  common  council  had  the  power  to  compel  the  rail- 
road company  to  reconstruct  the  culvert,  and  make  it  of 
sufficient  capacity  to  allow  free  passage  to  the  water,  and 
thereby  have  avoided  the  injury;  and  having  neglected  to 
do  so,  that  the  city  is  responsible  to  the  plaintiff.  If  the 
culvert  had  been  erected  by  the  direction  of  the  city 
council,  in  the  improvement  of  the  street,  or  otherwise,  for 
the  use  of  the  city,  but  so  improperly  or  unskillfully  as  to 
cause  the  injury  complained  of,  there  is  abundant  authority 
for  saying  that  the  city  would  be  responsible.  But  the  law 
does  not  hold  municipal  corporations  liable  to  individuals 
for  the  failure  to  exercise,  or  for  the  improper  exercise  of 
every  power  or  duty  that  may  be  conferred  or  enjoined  upon 
them.  Many  of  the  powers  and  duties  of  such  corpora- 
tions are  in  their  nature  legislative,  and  some  are  judicial, 
while  others  are   purely  ministerial.    Where  the  duties 
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imposed  are  of  a  le^slative  or  judicial  nature^  and  the 
proper  exercise  of  them  depends  upon  the  judgment  of 
those  of  whom  they  are  required,  the  corporation  is  not 
responsible  in  damageS)  either  for  a  failure  to  perform 
them,  or  for  errors  in  their  performance.  But,  where 
duties  of  a  purely  ministerial  nature  are  positively  en- 
joined on  them  by  law,  or  arise  by  necessaiy  implication, 
they  are  responsible  for  the  damages  resulting  to  indi- 
viduals, either  from  a  neglect  to  perform  them,  or  from  their 
performance  in  an  improper  manner. 

In  The  Rochester  White  Lead  Company  v.  The  City  of 
Rochester^  8  N.  T.  463,  which  was  an  action  brought  by  the 
former  against  the  city  for  an  injury  to  a  quantity  of  white 
lead,  situated  on  the  plaintiffs'  premises,  by  water  set  back 
on  the  same  in  consequence  of  the  improper  construction 
by  the  city  of  a  culvert  over  a  natural  stream  of  water, 
the  court  held  the  city  liable-  In  the  discussion  of  the 
question  involved  in  the  case,  Taylor,  J.,  said:  "The  prin- 
cipal question  is  whether  the  corporation  of  a  city  is  ex- 
empt, in  consequence  of  any  immunity  inherent  in  its 
municipal  charter,  from  those  liabiUties  for  malfeasance, 
for  which  individuals  and  other  corporations  would  be 
hable  in  a  civil  action  by  the  party  injured.  A  good  deal 
of  obscurity  has,  in  times  past,  rested  upon  this  subject, 
arising  from  the  incident  that  some  duties  of  such  corpor- 
ations are  judicial  in  their  nature,  while  others  purely 
ministerial  have  to  be  executed  by  them ;  and  these  duties 
sometimes  so  mingle  as  not  to  be  easily  distinguished  from 
each  other.  Wherever  duties  of  a  judicial  nature  are  im- 
posed upon  a  pubUc  officer,  the  due  execution  of  which 
depends  upon  his  own  judgment,  he  is  exempt  from  all 
responsibihty  by  action,  for  the  motives  which  influence 
him,  and  the  manner  in  which  such  duties  are  performed. 
K  corrupt,  he  may  be  impeached  or  indicted;  but  he  can 
not  be  prosecuted  by  an  individual  to  obtain  redress  for  the 
wrong  which  may  have  been  done.  *  *  *  When 
duties  which  are  purely  ministerial  are  cast  upon  officers 
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whose  chief  functions  are  judicial,  and  the  ministerial  duty 
is  violated,  the  officer,  although  for  most  purposes  a  judge, 
is  still  civilly  responsible  for  such  misconduct.  The  charter 
of  the  city  of  Rochester  confers  upon  the  common  council 
*  power  to  cause  common  sewers,  drains,  vaults  and  bridges 
to  be  made  in  any  part  of  the  city.'  The  ordinance  of  the 
common  council  directing  such  public  improvements  is 
judicial  in  its  nature,  and  extends  immunity  from  private 
action  for  damages  to  those  who  perform  the  duty.  But 
there  this  immunity  ends.  The  further  prosecution  of  the 
work  is  purely  of  a  ministerial  character,  the  agents  to  per- 
form it  are  of  their  own  selection,  and  they  are  bound  to 
see  that  it  is  done  in  a  safe  and  skillful  manner."  After 
referring  to  the  argument  in  the  case  of  Furze  v.  The  Mayor^ 
^c,  of  K  r.,  3  Hill  612,  it  is  further  said:  "By  a  parity  of 
reason,  the  corporation  having  undertaken  to  build  sewers, 
in  pursuance  of  the  power  conferred  by  the  charter,  they 
were  bound  to  exercise  such  skill  in  the  construction,  and 
to  give  such  sufficiency  of  capacity  to  the  drain  as  that  it 
should  not  become  a  nuisance  to  the  property  of  those  per- 
sons who  resided  in  the  neighborhood.  Or,  in  other  words, 
having  elected  to  act  under  the  power  granted  by  charter, 
they  must  be  held  responsible  for  a  complete  and  perfect 
execution." 

lAoyd  V.  The  Mayor,  ^c,  of  the  City  of  New  York,  5  IT. 
T.  869,  was  an  action  to  recover  the  value  of  a  horse 
belonging  to  the  plaintiflf,  which  he  drove  in  the  night  tim^ 
into  an  excavation  in  Broome  street,  in  the  city,  causing  his 
death.  The  excavation  was  made  the  day  previous,  by  the 
direction  of  an  officer  of  the  city  corporation  having  charge 
of  the  cleaning  of  public  sewers,  in  order  to  cleanse  a  sewer, 
and  was  suffered  to  remain  open  during  the  night  without 
any  light  to  give  notice  of  its  presence.  Foote,  J.,  said : 
"The  corporation  of  the  city  of  Neio  York  possesses  two 
kinds  of  powers,  one  governmental  and  public,  and  to  the 
extent  they  are  held  and  exercised  is  clothed  with  sover- 
eignty;  the  other  private,  and  to  the  extent  they  are  held 
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and  exercised  is  a  legal  individual.  The  former  are  given 
and  used  for  public  purposes,  the  latter  for  private  purposes. 
While  in  the  exercise  of  the  former,  the  corporation  is  a 
municipal  government;  and  vjrhile  in  the  exercise  of  the 
latter  is  a  corporate  legal  individual.  *  *  *  The  act 
which  caused  the  injury  in  the  present  case  was  performed 
under  the  power  and  duty  to  clear  the  sewers  of  the  city. 
Legislation,  or  in  other  words  the  estabhshing  of  rules  and 
regulations  in  respect  to  cleaning  the  sewers,  or  keeping 
them  in  a  state  of  cleanliness,  is  one  thing,  and  the  act  of 
cleaning  them  is  another.  The  power  and  duty  to  perform 
the  latter  is  clearly  ministerial,  and  falls  under  the  class  of 
private  powers.  The  principle  respondeat  superior  conse- 
quently apphes." 

In  Furze  v.  2'he  Mayor,  ^c,  of  the  City  of  New  York,  8 
Hill  612,  Nelson,  J.,  says:  "The  sewers  in  question  were 
constructed  by  the  corporation  under  the  power  conferred 
by  the  section  of  the  statute,"  (substantially  the  same  as  that 
in  the  charter  of  Bocliester^)  "already  mentioned.  If,  there- 
fore, we  concede  that  the  exercise  of  the  power  was,  in  the 
first  instance,  optional  on  the  part  of  the  corporation,  yet, 
having  elected  to  act  under  it,  they  must  be  held  responsi- 
ble for  a  complete  and  perfect  execution.  It  would  be 
highly  unjust  to  allow  that,  after  constructing  these  works, 
the  corporation  might  refuse  to  keep  them  in  repair,  and 
thus  leave  the  streets  on  which  they  have  been  placed  in  a 
worse  condition  than  before  they  were  put  there.  The 
owners  and  occupants  of  houses  and  lots  in  the  neighbor- 
hood, having  been  charged  with  the  expense  of  sewers, 
acquired  a  right  to  the  common  use  of  them ;  and  a  corres- 
ponding duty  devolved  upon  the  corporation  to  keep  them 
in  proper  condition  and  repair." 

In  the  case  of  Boss  v.  The  City  of  Madison,  1  Ind.  281, 
Ross  was  the  owner  of  a  tan  yard,  with  tenements  and 
fixtures,  and  a  quantity  of  leather  tanned  and  in  the  pro- 
cess of  tanning.  The  corporate  authorities  erected  a  cul- 
vert and  embankment  across  a  run  or  brook  on  Second 
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street,  in  the  city,  which,  in  consequence  of  being  unskill- 
fuUy  and  carelessly  constructed,  caused  a  large  quantity  of 
water  to  overflow  the  tan  yard,  and  thereby  injured  the  prop- 
erty therein.  The  court  below  rejected  thee  vidence  by  which 
the  plaintiff  sought  to  prove  that  the  culvert  was  erected 
by  the  direction  of  the  city  authorities,  in  consequence  of 
which  he  was  defeated  in  that  court.  This  court  held  that 
the  evidence  was  legitimate,  and  should  have  been  admit- 
ted. In  delivering  the  opinion  of  the  court.  Smith,  J.,  said: 
"It  may  also  be  considered  as  settled  that  municipal  corpora- 
tions are  responsible,  to  the  same  extent  and  in  the  same 
manner  as  natural  persons,  for  injuries  occasioned  by  the 
negligence  or  unskillfulness  of  their  agents  in  the  construc- 
tion of  works  for  the  benefit  of  the  cities  or  towns  under 
their  government." 

The  Wayiie  County  Turnpike  Company  y.  Berry ^  5  Ind.  286, 
was  an  action  brought  by  Berry  against  the  turnpike  com- 
pany to  recover  damages  sustained  by  him  from  a  fall 
through  a  bridge,  alleged  to  belong  to  said  company,  and 
which  was  out  of  repair.  The  bridge  was  within  the  cor- 
poration of  Cambridge  City.  It  was  built  by  the  White 
Water  Valley  Canal  Company ,  before  the  organization  of  the 
turnpike  company.  When  the  canal  company  constructed 
the  canal,  they  cut  across  an  existing  highway,  subsequently 
the  turnpike  road  of  the  defendant,  rendering  it  impassable. 
"The  bridge  was  then  erected,  not  for  the  use  of  the  canal 
company,  or  as  a  part  of  her  property,  but  to  restore  the 
highway.  The  bridge  was  in  the  place  of  the  removed  earth. 
It  became  a  part  of  the  highway."  After  the  bridge  was 
built,  and  while  it  was  yet  standing  and  used  as  a  part  of 
the  public  highway,  the  turnpike  company  was  incorpor- 
ated, with  the  right  to  convert  the  highway  into  a  turn- 
pike, and  to  charge  tolls  thereon,  and  burdened  "vvith  the 
duty  of  keeping  it  in  repair.  The  turnpike  company  re- 
ceived the  highway  as  it  was,  and  subject  to  existing  ease- 
ments. In  deciding  the  case,  Perkins,  J.,  said :  "  "We  think, 
as  to  the  public,  the  turnpike  company  was  bound  to  keep 
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the  bridge  iu  repair.  So  also  may  have  been  the  canal 
company.  And  if  said  highway  was  along  a  street  of  Carn^ 
bridge  City,  that  corporation,  likewise,  may  have  been  bound 
to  keep  said  street  and  bridge  in  a  passable  condition.  We 
see  no  reason  why  it  might  not  happen  that  a  city,  a  turn- 
pike, a  canal  and  a  raih'oad  company  should,  as  to  the  pub- 
lic, be  liable  for  defects  in  a  bridge,  so  that  a  person  injured 
might  elect  as  to  which  he  would  proceed  against,  leaving 
the  companies  to  settle  the  ultimate  liability  between  them- 
selves." The  liability  of  the  turnpike  company  in  that 
case,  under  the  facts  stated,  was  clear  and  undeniable,  and 
that  was  the  only  question  before  the  court.  The  sugges- 
tion of  the  learned  judge,  that  the  city  of  Cambridge  might 
also  be  liable,  if  the  turnpike  was  along  a  street  of  that  city, 
is  but  an  obiter  dictum,  and  cannot  be  regarded  as  authority. 
But  we  do  not  find  it  necessary  to  decide  that  question 
here.  K  such  a  hability  existed,  it  was  because  the  bridge, 
when  erected,  became  a  part  of  the  public  street,  and  as 
such  the  city  was  bound  to  keep  it  in  repair,  notwithstand- 
ing the  primary  liability  of  the  turnpike  company.  Such  is 
not  the  question  in  this  case.  Here  the  culvert  was  not 
erected  by  the  city,  nor  for  its  use  or  benefit,  nor  as  an  im- 
provement of  the  street,  but  it  was  built,  as  is  alleged,  by 
the  railroad  company,  as  a  part  of  the  railroad,  for  its  own 
use.  It  was  the  property  of  the  railroad  company  and  not 
of  the  city. 

In  most  of  the  cases  to  which  we  have  refeiTcd,  the 
question  discussed  is  that  of  the  liability  of  municipal  cor- 
porations for  damages  resulting  from  a  failure  to  repair 
public  improvements  constructed  by  or  under  the  direction 
of  the  corporate  authorities  within  their  corporate  limits, 
and  for  the  use  and  benefit  of  the  public. 

By  the  statute  of  22  Ilenry  VIII,  entitled  "For  bridges 
and  highways,"  which  Lord  Coke  says  "was  in  affirm- 
ance of  the  common  law,"  the  duty  of  repairing  bridges 
and  public  highways  was  imposed  upon  the  counties,  imless 
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it  could  be  proved  that  some  other  person,  lands  or  body 
politic  was  bound  to  make  such  repairs;  or  in  other  words 
in  case  it  could  not  be  shown  what  party  ought,  of  right, 
to  make  the  repass,  the  duty  devolved  upon  the  county. 
The  StaU  v.  The  Inhabitants  of  Gorham,  37  Maine  451.  This 
prima  fade,  but  contingent,  liability  of  the  counties  to  repair 
pubUc  highways  and  bridges,  existing  both  at  common  law 
and  by  the  statute  22  Henry  Vm,  is  recognized  by  the 
English  cases.  See  Begina  v.  Inhabitants  of  WiUs^  1  Salk. 
859;  Bex  v.  Inhabitants  of  NoUinghamy  2  Lev.  112;  The 
King  v.  Inhabitants  of  Kenty  13  East  220.  The  same  rule 
prevails  by  statute  in  Massachusetts.  Smith  v.  The  Inhabit- 
ants of  Wendellj  7  Cosh.  498;  Perley  v.  Chandlery  6  Mass- 
453.  And  also  in  New  York.  Dygert  v.  Schencky  23  Wend. 
446, 

But  the  question  presented  in  the  case  under  consider- 
ation is  not  whether  the  city  is  liable  for  a  failure  to  repair 
a  street  or  culvert  constructed  for  the  use  and  convenience 
of  the  public,  or  for  the  erection  of  a  culvert  in  an  un- 
skillful or  improper  manner  by  the  city  authorities,  thereby 
causing  the  injury  complained  of,  but  whether  the  city  is 
liable  for  an  injury  done  to  the  plaintift'  by  the  unskillful 
construction  of  a  culvert  by  a  railroad  company,  as  a  part 
of  its  road-bed  and  for  its  own  use,  simply  because  the  cul- 
vert is  on  one  of  the  public  streets  of  the  city.  The  com- 
plaint is  not  that  the  free  use  of  the  street  was  in  any  way 
obstructed,  nor  that  the  injury  occurred  in  passing  over 
or  otherwise  using  the  street.  Indeed,  it  is  difficult  to  see 
that  the  existence  of  the  street  had  any  relation  to  the 
injury,  as,  in  its  absence,  the  culvert  in  the  same  place,  if 
not  of  sufficient  size  to  give  free  "V^ent  to  the  water  flowing 
in  the  stream,  would  have  produced  the  same  injury. 

In  the  case  of  Boss  v.  The  City  of  Madisony  supray  as  in 
the  case  at  bar,  the  injury  complained  of  was  caused  by 
the  erection  of  an  insufficient  culvert  in  a  public  street  of 
the  city,  and  the  plaintiff  was  defeated  in  the  court  below 
because  the  court  rejected  the  evidence  by  which  he  sought 
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to  prove  that  the  culvert  was  erected  by  the  direction  of 
the  city  council,  as  an  improvement  of  the  street.  This 
court  reversed  ihe  judgment  for  the  reason  that  the  evidence 
offered  was  material  and  proper.  The  decision  of  the  case 
is  clearly  based  on  the  hypothesis  that  the  city  was  only 
liable  in  the  event  that  the  culvert  was  constructed  by  its 
authority  and  direction. 

After  a  somewhat  careful  examination  of  the  authorities, 
we  have  not  been  able  to  find  any  one  to  justify  us  in  hold- 
ing the  city  liable  under  the  facts  presented  in  the  com- 
plaint in  this  case.  We  think  the  Cu'cuit  Court  did  right 
in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

JZ.  Jones  and  J.  M.  La  Rue^  for  appellant, 

W.  G.  L.  Taylor^  for  appellee. 


Pace  and  Another  v.  Grove. 

Pleading. — PnoxissonY  Note. — A  complaint  upon  a  promissory  not©  must 
contain  an  aTerment  that  the  note  is  unpaid. 

APPEAL  from  the  Wells  Common  Pleas. 

Ray,  J. — The  complaint  in  this  case  sets  forth  two  promis- 
sory notes  and  a  mortgage  given  to  secure  their  payment, 
and  asks  for  judgment  and  other  proper  relief.  There  is 
no  averment  that  the  notes  were  unpaid.  A  demurrer  was 
filed  to  the  complaint  and  was  overruled.  This  was  error. 
It  has  been  ruled  by  this  court,  in  the  case  of  Lawson  v. 
Sherraj  21  Ind.  363,  tliat  in  an  action  upon  a  note  the  com- 
j)laint,  to  be  sufficient,  should  contain  an  averment  that  the 
note  remains  unpaid.    The  demurrer  should,  therefore, 
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have  been  eustainecl.  We  do  not  feel  it  to  be  our  duty  to 
review  the  action  of  the  court  upon  the  answer  to  the 
complaint. 

The  judgment  is  reversed,  with  costs,  and  the  court  below 
is  directed  to  sustain  the  demurrer  to  the  complaint. 

L.  3L  Ninde  and  Jf.  S,  Taylor j  for  appellants. 


List  and  Others  v.  Kortepeter.  m  m\ 

Pkactice. — BuRDEir  OF  THE  Is&UE. — When  the  burden  of  the  issue  is  upon 
the  defendant  he  is  entitled  to  open  and  close  the  argument. 

Same. — ^The  plaintiff  can  not  obtain  any  adTontage  by  inserting  in  his  com- 
plaint averments  which  are  not  necessary  to  make  out  his  cause  of  action, 
but  are  intended  to  anticipate  the  defense. 

IxsTRUCTiONS. — When  the  eyidence  is  not  in  the  record  the  Supreme  Court 
will  presume  that  the  instructions  giyen  by  the  court  below  were  correct, 
if  in  any  possible  state  of  the  eyidence  they  would  haxe  been  coneot. 

APPEAL  from  the  Johnson  Circuit  Court. 

Frazeb,  J. — ^This  was  a  suit  by  the  payees  against  Korte- 
peter,  the  maker,  and  one  CroaSy  the  acceptor,  of  a  bill  of 
exchange.  It  was  averred  in  the  complaint  that  the  plain- 
tiffs indorsed  the  bill  before  maturity,  "by  procurement  of 
the  defendants;"  that  the  holder  presented  it  at  maturity 
at,  Ac,  when  payment  was  refused  and  the  bill  duly  pro- 
tested and  notice  given;  that  the  defendants  having  failed 
to  pay,  the  plaintiffs  were  compelled  to  do  so.  The  answer 
of  Kortepeter  was :  1.  That  the  bill  was  made  by  him  without 
consideration.  2.  That  the  bill  was  made  by  him  and  in- 
dorsed by  the  appellants  for  the  accommodation  of  Croas^ 
with  the  mutual  agreement  that  as  between  themselves 
they  were  to  be  co-sureties  of  Oroas^  and  that  the  defendant 
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had  fully  paid  his  equal  part  thereof.  The  reply  was  a 
general  denial,  and  a  special  paragraph  amounting  to  a 
denial. 

The  court  below  allowed  the  defendant  to  open  and  close 
the  argument  This  was  correct.  He  had  the  burden  of 
the  issues,  his  answer  being  altogether  in  confession  and 
avoidance.  The  averment  in  the  complaint  that  the  plain- 
tiffs indorsed  the  bill  "by  procurement  of  the  defendants," 
*  was  neither  necessary  nor  proper  in  the  complaint — it  was  no 
part  of  the  plaintiffs'  original  case,  and  required  no  proof. 
If  that  naked  fact  was  of  any  legal  force  at  all,  it  could  only 
become  important  because  of  proof  offered  by  the  defense, 
and  we  know  of  no  rule  of  practice  or  pleading  by  which 
a  plaintiff'  can  gain  any  advantage  by  putting  needless  aver- 
ments in  his  complaint,  or  by  therein  anticijjating  the 
defense  which  he  may  apprehend  will  be  made.  Steph. 
PI.,  p.  242. 

The  court  instructed  the  jury  that,  in  determining  the 
issue  formed  by  a  denial  of  the  defense  of  want  of  consider- 
ation, the  circumstance  that  the  defendant  had  requested  or 
urged  some  of  the  plaintiffi  to  indorse  the  bill  should  not 
be  regarded.  The  appellant  complains  of  the  instruction. 
The  evidence  is  not  in  the  recor4,  and  without  it  we  can 
not  say  that  the  instruction  was  erroneous.  If  under  any 
possible  state  of  the  evidence  the  instruction  would  have 
been  proper,  we  must  presume  it  to  have  been  correctly 
given.  Assume  it  to  have  been  admitted  on  the  trial  that 
the  bill  was  made  without  any  consideration  whatever,  and 
that  afterwards  the  defendant  requcfsted  and  urged  the 
plaintiffi  to  raise  money  for  their  own  benefit  by  putting 
the  bill  in  circulation,  can  it  be  doubted  that,  in  that  state 
of  the  case,  the  instruction  ought  to  have  been  given? 
See  Legget  v.  Harding^  Id  Ind.  414;  Coyner  v.  Lynde,id. 
282;  Wood  v.  Commons,  8  Ind.  418;  Cory  v.  Silcox^  6 
Ind.  39. 

Other  instructions  are  also  questioned,  but  what  has  been 
akeady  said  sufficiently  shows  why  the  case  can  not  be 
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reversed  because  of  them.  There  may  have  been  such  evi- 
dence as  would  have  justified  them.        ^ 

The  appellant  complains  also  that  a  demurrer  was  over- 
ruled to  the  answer  of  want  of  consideration.  We  can  not 
suppose  that  it  is  necessaiy  to  discuss  this  question.  It 
seems  plain  enough  that  the  demurrer  Tt'as  correctly  over- 
ruled. 

The  judgment  is  affirmed,  with  costsw 

B.  L.  Walpolcj  for  appellants. 

A.  G.  Porter^  JB.  Harrison  and  W.  P.  FishbaeJty  for  ap- 
pellee. 


Chicago  and  Great  Eastern  Railway  Company  v.  Gifford. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Gregory,  C.  J. — This  was  a  suit  against  the  railway  com- 
pany for  killing  stock  on  the  track  of  its  road,  whore  it 
ought  to  have  been,  but  was  not,  fenced.  The  question 
attempted  to  be  raised  is  that  process  was  not  served  in 
time,  being  served  on  the  conductor  of  a  passenger  train, 
when  the  principal  office  of  the  company  was  without  this 
State.  The  affidavit  setting  up  the  fact  that  the  principal 
office  of  the  company  was  without  the  State  is  ipo  part  of 
the  record,  unless  made  so  by  a  bill  of  exceptions.  There 
is  no  bill  of  exceptions  in  the  record,  therefore  there  is  no 
question  properly  before  this  court 

The  appeal  is  dismissed,  with  costs. 

E.  Walker  and  J.  GreeUj  for  appellant 

J.  W.  Hobinson^  for  appellee. 
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li  5^1  Wassels  v.  The  State. 

^  ***  Iir©icTMENT. — Indorsement. — The  signature  of  the  foreman  of  the  grand 

jury  by  the  initials  of  his  christian  name  to  the  indorsement  on  an  indict- 
ment is  sufficient. 

Continuances  in  Criminal  Cases. — Section  822  of  the  civil  code,  and  the 
amendatory  act  of  1865|  (Acts  18G6,  p.  61,)  relate  only  to  continuances 
in  civil  cases.    Page  31. 

Same. — Applications  for  continuances  are  addressed  to  the  sound  discretion 
of  the  court  to  which  they  are  made,  and  the  Supreme  Court  will  rcviso 
the  decision  of  the  lower  court  only  when  that  discretion  has  been  clearly 
abused.    Page  82. 

Same. — The  accused  is  entitled  to  have  the  witnesses  whose  cvideuce  is  mate- 
rial to  his  defense  present  at  the  trial,  if  they  are  within  reach  of  the 
process  of  the  court,  and  may  have  a  continuance  for  a  reasonable  tim« 
to  procure  their  attendance.    Page  83. 

Same. — Where  a  proper  case  is  made  by  the  accused  for  a  coutiuuance,  the 
State  cannot  avoid  the  continuance  by  an  admission  that  the  absent  wit- 
ness would,  if  present,  testify  as  stated  in  the  affidavit.  If  the  facts  stated 
in  the  affidavit  are  admitted  to  bo  true,  the  court  might  properly  refuse 
the  continuance. 

APPEAL  from  the  Marion  Circuit  Court. 

Elliott,  J. —  Wassds^  the  appellant,  was  tried  and  convicted 
in  the  Marion  Circuit  Court  on  an  indictment  for  grand 
larceny,  and  sentenced  to  imprisonment  in  the  State  prison 
for  the  term  of  two  years.  He  appeals  to  this  court,  and 
presents  several  questions,  reserved  by  motion  for  a  new  trial 
and  in  arrest  of  judgment,  for  a  reversal  of  the  judgment 
of  the  Circuit  Court. 

The  record  shows  that  one  Samuel  D.  MaxioeU  was  duly 
appointed  foreman  of  the  grand  jury  that  returned  the 
indictment.  The  indictment  so  returned  was  indorsed  "A 
true  bill,"  and  signed  "/S.  D.  Maxwdly  foreman."  The  de- 
fendant moved  the  court  to  quash  the  indictment  on  the 
ground  that  it  should  have  been  signed  by  Maxwell^  the 
foreman,  by  his  full  name,  and  this  is  one  of  the  questions 
urged  for  a  reversal  of  the  case.  The  ruUng  of  the  court 
was  right. 
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When  the  case  was  called  for  trial,  the  defendant  filed  an 
affidavit,  and  thereupon  asked  that  the  trial  of  the  cause  be 
continued  until  the  succeeaing  term  of  the  court,  on  account 
of  the  absence  of  two  witnesses  whose  evidence  was  ma- 
terial to  his  defense.  The  affidavit  contained  all  the 
requisite  statements  to  entitle  him  to  a  continuance.  The 
prosecuting  attorney  thereupon  offered  to  admit  on  the 
trial  "that  the  absent  witnesses,  if  present,  would  testify  to 
flie  facts  set  forth  in  the  affidavit  as  true,  but  would  not 
admit  that  they  were  in  fact  true."  The  court  overiniled 
the  motion  for  a  continuance,  and  comj^elled  the  defendant 
to  go  to  trial  in  the  absence  of  the  witnesses.  The  defend- 
ant excepted  to  the  ruling  of  the  court. 

Section  322  of  the  civil  code,  as  originally  enacted,  pro- 
vided that  if,  upon  amotion  being  made  by  one  of  the  parties 
to  a  suit,  upon  affidavit,  for  the  postponement  of  the  trial  on 
account  of  absent  evidence,  the  adverse  party  would  con- 
sent that  on  the  trial  the  facts  sought  to  be  proved  should 
be  taken  as  true,  the  trial  should  not  be  postponed  for  that 
caase.  But  in  1865  that  section  was  amended,  and  now 
provides  that  when  the  trial  is  sought  to  be  postponed  on 
account  of  an  absent  witness,  if  the  adverse  party  wiU  con* 
sent  on  the  trial  that  the  absent  witness  will  testify  to  the 
fiicts  sought  to  be  proved  by  him  as  true,  the  trial  shall  not 
be  postponed  for  that  cause;  but  the  party  against  whom 
such  evidence  is  used  shall  have  the  right  to  impeach  such 
absent  witness,  as  in  cases  where  the  witness  is  present,  or 
his  deposition  is  used.  Acts  of  1865,  (Reg.  Sess.,)  61. 
This  statutory  provision,  however,  relates  only  to  continu- 
ances in  civil  causes,  and  does  not  apply  to  criminal  prose- 
cutions. The  State  Y.  FlemonSy  6  Ind.  279;  McLaughlin  v. 
The  State,  8  Ind.  281.  The  statute  regulating  the  practice 
in  criminal  cases  contains  no  direct  provision  on  the  sub- 
ject of  continuances,  but  by  section  172  of  that  act  it  is 
provided  that "  The  laws  and  usages  of  this  State,  relative  to 
pleading  and  practice  in  criminal  actions,  not  inconsistent 
herewith,  as  far  as  the  same  may  operate  in  aid  hereof,  or  to 
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supply  any  omitted  case,  are  hereby  continued  in  force." 
2  G.  &  n.,  p.  428. 

Under  the  revision  of  1843,  a  party  making  an  affidavit 
for  the  continuance  of  a  cause  on  account  of  an  absent 
witness  was  required  to  state  therein,  in  addition  to  the 
other  necessary  matters,  the  substance  or  principal  facts 
expected  to  be  proved  by  such  witness,  in  order  that  the 
court  might  judge  of  the  materiality  thereof.  R.  S.  1843, 
§  262,  p.  719.  That  provision  applied  to  both  civil  and 
criminal  cases;  but  the  statute  contained  no  provision  au- 
thorizing the  adverse  party  to  avoid  the  continuance  by  an 
admission,  in  any  form,  of  the  facts  expected  to  be  proved 
by  the  absent  ^vitness. 

Applications  for  continuances  are  addressed  to  the  sound 
discretion  of  the  court  to  which  they  are  made,  and  this 
court  will  revise  a  decision  of  the  lower  court  on  that  sub- 
ject only  in  a  clear  case  of  the  abuse  of  that  discretion. 
Pine  V.  Proy  6  Blackf  426. 

In  Hamilton  v.  The  State,  8  Ind.  552,  the  defendant,  who 
was  indicted  for  arson,  moved  the^  court  for  a  continuance, 
on  an  affidavit  filed,  on  account  of  the  absence  of  a  material 
witness.  The  counsel  for  the  State  thereupon  admitted 
that  the  witness  named  would  testify  to  the  facts  stated  in  the 
affidavit,  but  reserved  the  right  to  impeach  her  credibiUly. 
The  court,  upon  this  admission  being  made,  refused  to  con- 
tinue the  cause.  In  affirming  the  ruhng  of  the  lower  courts 
it  is  said  that  the  defendant  "had  all  the  advantage  he  could 
have  derived  from  the  testimony  of  the  witness  named  in 
his  affidavit  if  she  had  been  personally  present."  It  is  to 
be  observed  that  this  decision  was  made  after  the  passage 
of  the  code  of  1852,  but  before  it  was  published,  and  could 
not  therefore  have  been  based  upon  the  provision  of  the 
code  to  which  we  have  referred.  But  the  ruhng  in 
that  case  was  subsequently  overruled  in  McLaughlin 
V.  The  State,  8  Ind.  281,  in  which  it  was  held  that  the 
court  below  should  have  granted  the  continuance,  or  re- 
quired that  the  facts  sworn  to  should  be  admitted  to  be 
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true,  and  not  merely  that  the  witness  would  so  swear.  It 
was  said  in  that  ease  that  "the  provisions  of  the  civil  code 
do  not  necessarily  govern  in  criminal  practice;  but  it  is 
reasonable  to  consult  them  in  the  absence  of  special  pro- 
visions in  the  criminal  code,  in  establishing  rules,  as  the 
court  must,  in  relation  to  procedure  in  criminal  cases." 
See,  also,  Wheeler  v.  Tlie  State^  id.  113. 

The  same  question  was  again  presented  in  MUler  v.  The 
State^  9  Ind.  840,  in  which  the  court  said:  "It  has  already 
been  settled  by  this  court  that  the  ruling  below  was  er- 
roneous. The  admission  should  have  been,  as  claimed  by 
tlie  defendant,  that  the  fact  which  the  affidavit  stated  the 
absent  witness  would  swear  to  was  true.  This  is  required 
by  the  statute,  and  is  the  rule  in  civil  and  criminal  cases." 
McLaughlin  v.  The  State,  supra,  was  referred  to. 

We  have  seen  that  the  provision  of  the  civil  code,  as 
originally  enacted,  and  as  amended  in  1865,  applies  only  to 
civil  cases,  and  not  to  criminal  prosecutions,  and  as  we  find 
no  statute  or  adjudication  on  the  subject  in  this  State  prior 
to  the  code  of  1852,  we  must  determine  the  question  by  a 
reference  to  the  common  law. 

The  right  of  a  person  charged  with  the  commission  of  a 
crime  to  a  fair  trial,  and  to  a  reasonable  postponement  of  the 
trial  to  enable  him  to  procure  witnesses  necessary  to  his 
defense,  upon  a  proper  showing  by  affidavit,  are  too  well 
settled  to  require  either  authority  or  argument  in  their  sup- 
port. The  right  of  the  accused  "to  meet  the  witnesses  face 
to  face,  and  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,"  is  secured  to  him  by  the  constitution 
of  the  State.  The  common  law  practice  required  that  the 
witnesses,  both  for  and  against  the  accused,  should  be  pres* 
ent  and  testify  in  open  court.  Neither  party  could  take 
and  read  depositions  of  absent  witnesses,  and  the  defendant 
can  only  do  so  under  the  statute  by  entering  his  consent  of 
record  that  the  State  may  also  take  depositions  to  be  used 
against  him« 

Vol.  XXVI.— 8. 
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We  think  that  it  is  the  undoubted  privilege  of  the  ac- 
cused to  have  the  witnesses  whose  evidence  would  be  ma- 
terial to  his  defense  present  at  the  trial,  if  they  are  within 
reach  of  the  process  of  the  court,  and  that  he  is  entitled  to  a 
continuance  when  it  is  necessary  to  give  reasonable  time  and 
opportunity  to  procure  their  attendance.  It  is  insisted  by 
the  counsel  .for  the  State  that  the  admission  on  the  part  of 
the  prosecution  in  this  case,  that  the  witnesses  named  would 
testify  to  the  truth  of  the  facts  which  the  defendant  claimed 
he  could  prove  by  them,  gave  him  the  benefit  of  their  evi- 
dence as  fully  as  if  they  had  been  present  and  testified 
thereto  on  the  trial  before  the  jury,  and  that  the  defendant, 
therefore,  was  not  prejudiced  in  his  defense  by  the  refusal 
of  the  court  to  grant  the  continuance.  We  are  not  pre- 
pared to  sanction  this  assumption.  We  think  the  conclu- 
sion does  not  necessarily  follow  from  the  fact  stated.  The 
evidence  against  the  defendant  showed  that  the  horse 
alleged  to  have  been  stolen  by  him  was  found  in  his  pos- 
session soon  after  the  larceny.  He  admitted  the  posses- 
sion of  the  horse  in  his  affidavit  for  a  continuance,  but 
claimed  that  he  purchased  him  in  good  faith  from  one  of 
the  witnesses  whose  testimony  he  sought  to  procure.  There 
was  no  evidence  given  directly  impeaching  the  credibility 
of  the  absent  witnesses,  and  if  the  court,  to  which  the  issue 
was  submitted  for  trial  without  a  jury,  had  believed  it  true 
that  the  defendant  purchased  the  horse  in  good  faith  as 
alleged,  we  can  scarcely  presume  that  the  trial  would  have 
resulted  in  a  conviction.  The  witnesses  were  not  in  court; 
they  had  not  sworn  or  testified  to  anything  in  the  case;  and 
in  determining  the  question,  if  the  evidence  of  the  witnesses 
sworn  and  examined  in  the  presence  of  the  court  was 
inconsistent  with  the  statement  of  the  defendant  that  he 
had  purchased  the  horse  as  alleged  in  his  affidavit,  it  would 
be  difficult  to  exclude  from  the  consideration  of  the  ques- 
tion the  fact  that,  in  truth,  no  witness  had  sworn  to  the 
purchase,  or  to  give  to  the  admission  the  same  weight  and 
credit  to  which  the  testimony  of  the  witnesses  might  be 
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entitled  if  they  had  testified  to  the  fact  under  oath.  Besides, 
the  admission  did  not,  and  could  not,  give  to  the  defendant 
the  benefit  of  the  test  of  the  probity  of  his  witnesses  so 
often  afforded  by  their  presence,  conduct  and  appearance 
on  examination  and  cross-examination  in  open  court-. 

An  unconditional  admission  of  the  truth  of  the  facts 
sought  to  be  proved  by  the  absent  witnesses  would  neces- 
sarily have  a  different  effect.  They  would  go  to  the  jury 
as  adnaitted  facts  in  the  case,  not  open  to  controversy,  and  it 
would  be  a  positive  duty  of  the  jury  so  to  consider  them  in 
determining  the  question  of  the  defendant's  guilt.  Such  an 
admission,  we  think,  would  give  the  accused  all  the  benefit 
that  he  could  derive  from  the  testimony  of  the  witness  if 
present  at  the  trial,  and  would  therefore  justify  the  court  in 
refusing  a  continuance.  Even  this  practice,  though  sus- 
tained, seems  to  have  been  doubted  and  has  not  been  en- 
eouraged.  The  People  v.  Vermilyeay  7  Cowen  369;  DoM" 
inges  v.  The  StcUe,  7  Smedes  &  Mar.  (Miss.)  R.  475. 

We  think  the  court  erred  in  refusing  to  continue  the 
case.  The  judgment  is  reversed,  and  the  cause  remanded 
to  the  proper  court  for  a  new  trial.  The  clerk  is  directed 
to  issue  the  proper  order. 

S.  A.  CdUey  and  J.  C.  Bufkirty  for  appellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


Edgerton  and  Others  v.  Huff. 

Emixkit  Dokain. — UiOHWATs. — The  power  to  appropriate  property  in  any 
manner,  without  the  consent  of  the  owner,  is  in  derogation  of  private 
right,  and  such  appropriation  should  not  interfere,  further  than  public 
necessity  requires,  with  the  right  of  the  owner  to  enjoy  his  property. 
Page  89. 
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Same. — Where  a  simple  senritude  is  sufficient  to  answer  the  public  want^ 
the  courts  should,  when  it  is  possible  by  reasonable  construction,  so  limit 
the  legislative  enactment.    Page  89. 

Same. — Inteenal  Ivprovement  Law. — Coxstructiox  of. — The  legislature, 
by  section  19  of  the  internal  improTement  law  of  183G,  declared  that  a 
release  of  a  right  of  way  was  all  that  was  required  by  the  State  for  the 
purpose  of  constructing  the  public  works  contemplated  by  that  act,  and 
in  the  face  of  this  declaration  it  was  not  in  the  power  of  the  Stato  to 
condemn  a  greater  interest  than  a  mere  easement.    Page  41. 

Same. — Section  6  of  the  act  of  February  19,  1838,  "for  the  protection  of  the 
canals  belonging  to  the  State,''  &c.,  and  the  act  of  January  19,  1846,  for 
the  sale  of  the  Wabash  and  Erie  Omal,  &c.,  were  not  intended  to  bo  de- 
claratory of  the  interest  held  by  the  State  as  against  the  owners  of  the 
soil.    Pago  42. 

Canals. — ^Rights  of  The  Owners  of  The  Soil. — The  canals  constructed 
under  the  internal  improvement  law  of  1836  were  built  for  navigation, 
and  to  furnish  hydraulic  power,  and  the  proprietor  of  the  soil  is  entitled 
to  every  use  to  which  the  land  can  be  applied  consistently  with  an  ease- 
ment for  the  purposes  named.    Page  46. 

Same. — Bight  to  Take  Ice. — The  owner  of  the  fee  is  entitled  to  take  ice 
from  tho  canal,  if  the  taking  of  it  does  not  interfere  with  navigation,  or 
with  the  use  of  the  water  for  hydiaulio  purposes.    Page  46. 

APPEAL  i'rom  the  Tippecanoe  Circuit  Court. 

Ray,  J. — This  is  a  suit  brought  by  the  appellants,  who 
are  lessees  of  the  trustees  of  the  Wabash  and  Erie  Canalj 
against  the  appellee,  claiming  the  right  to  control  and  use 
the  ice  formed  in  that  part  of  said  canal  known  as  the 
"  Wide-wateTy'  to  the  exclusion  of  the  owner  of  the  lauds 
through  which  the  canal  passes.  It  was  admitted  that  the 
taking  of  the  ice  by  the  owner  of  the  fee  did  not  in  any- 
wise interfere  with  the  "  navigation  of  the  canal,  or  with 
the  use  of  the  water  for  hydraulic  purposes,  and  that  no 
injury  resulted  to  the  tow-path  of  the  canal,  or  to  the  use 
of  said  tow-path,  by  reason  of  the  acts  of  the  defendant.'' 

The  question  presented  is.  Has  the  owner  of  the  land 
through  which  the  canal  passes  the  right  to  use  the  surplus 
water  in  the  canal,  doing  no  injury  to  the  canal,  and  not 
interfering  with  the  use  of  the  water  for  navigation  or  hy- 
drauhc  purposes,  or  have  the  appellants  the  right  to  use 
such  surplus  water  as  an  article  of  merchandise? 
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The  State,  for  the  purpose  of  constructing  the  Wabash 
and  Erie  Canal^  by  virtue  of  the  right  of  eminent  domain, 
appropriated  the  lands  and  materials  required  to  carry  for- 
ward that  public  work.  We  will  be  aided  in  determining 
the  proper  construction  to  be  given  to  the  action  of  the 
l^lislature  in  authorizing  such  appropriation,  by  first  fixing 
the  limit  of  legislative  power. 

The  law  is  universally  recognized,  as  stated  by  Bynker- 
shoekj  that  this  right  of  eminent  domain  may  be  lawfully 
exercised  whenever  public  necessity  or  public  utility  requires 
it^  and  the  sovereign  power  may  take  from  proprietors  those 
things  without  which  highroads  can  not  be  made;  and  this 
right  may  be  imparted  to  others,  occasionally,  as  to  the 
chief  magistrates  of  towns,  cities,  &c. ;  but  if  houses  and 
lands  be  taken  from  individuals,  adequate  compensation 
should  be  made. 

It  was  held  in  the  case  of  Varick  v.  Smith,  5  Paige  Ch. 
R  137,  (and  on  appeal  in  9  Paige  587,)  "  that  the  government 
has  the  power,  under  the  constitution,  to  appropriate  the 
private  property  of  its  citizens  just  so  far,  and  no  further, 
than  is  necessary  for  the  purpose  and  object  of  the  appro- 
priation; and  that  may  be  an  absolute  and  exclusive  right 
to  land  or  water,  or  it  may  be  a  partial,  or  common,  or  usu- 
fructuary right,  according  to  the  nature  of  the  property,  or 
the  circumstances  of  the  case.  But  when  such  purpose  is 
accomplished,  the  right  of  the  state  is  exhausted,  and  the 
whole  of  the  residue  of  the  property,  whatever  it  may  be, 
belongs  to  the  citizen." 

In  Angell  on  Highways,  section  83,  it  is  said:  "It  is  very 
obvious,  that  in  taking  private  property,  under  the  express 
authority  of  government,  for  pubhc  use,  no  more  should 
be  taken  than  is  demandable  by  the  exigencies  of  tlie  com- 
munity, and  the  least  possible  private  injury  in  so  doing 
should  be  committed."  Numerous  authorities  are  cited  in 
support  of  this  position.  It  was  stated  by  Lord  Eldon  that 
the  true  principle  applicable  to  all  such  cases,  is  that  the 
private  interest  of  the  individual  is  never  to  be  sacrificed  to 
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a  greater  extent  than  is  necessary  to  secure  a  public  object 
of  adequate  importance.    1  Mylne  A  Keene  Ch.  R.  162. 

In  the  case  of  The  Trustees,  ^c,  v.  The  Auburn  and  Bo- 
Chester  BaUroad  Company,  8  Hill  567,  it  was  held  that  "the 
laying  out  of  a  highway  gives  to  the  public  a  mere  right 
of  passage,  with  the  powers  and  privileges  incident  to  such 
right,  and  the  owner  of  the  soil  over  which  the  road  passes 
is  not  thereby  divested  of  his  title  to  the  land." 

Chief  Justice  Parsons,  in  delivering  the  opinion  in  Perley 
V.  Chandler,  states  the  rule  thus:  "By  the  location  of  a  way 
over  the  lands  of  any  person,  the  public  have  acquired  an 
casement  which  the  owner  of  the  land  cannot  lawfully  ex- 
tinguish or  unreasonably  interrupt.  But  the  soil  and  the 
freehold  remain  in  the  owner,  although  incumbered  with  a 
way.  And  every  use  to  which  the  land  may  be  applied, 
and  all  the  profits  which  may  be  derived  from  it,  consist- 
ently with  the  continuance  of  the  easement,  the  owner  can 
lawfully  claim."  6  Mass.  453.  The  author  already  cited 
declares  that  "turnpike  roads,  railroads  and  canals,  like 
ordinary  highways,  are  as  a  general  rule  simple  easements, 
the  fee  remaining  in  the  owner  of  the  soil,  and  upon  their 
abandonment  reverting  without  further  incumbrance.  Dur- 
ing the  existence  of  such  road  or  canal  the  rights  of  the 
owner  of  the  fee  are  sjibject  to  the  same  rule  as  in  the  caae 
of  ordinary  highways." 

The  People  v.  WhUe,  11  Barb.,  S.  C.  R.  26,  construes  an  act 
of  the  legislature  which  authorizes  the  canal  commissioners 
to  take  possession  of  any  lands,  waters  and  streams  "  neces- 
sary for  the  prosecution  of  the  improvement  intended  by" 
that  act,  and  points  out  the  mode  in  which  the  damage 
shall  be  ascertained  and  paid,  and  then  declares  "the  fee 
simple  of  such  premises  so  appropriated  shall  be  vested  in 
the  people."  This  language  is  used  in  the  opinion:  "The 
State  has  no  right  to  take  what  is  not  necessary  for  the 
improvement.  I  see  no  reason  why  this  restriction  does 
not  apply  as  well  to  the  duration  of  the  estate  as  to  the 
extent  of  the  actual  occupation."    In  that  case,  so  far  as 
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the  langaage  of  the  statute  admitted  of  a  construction  in 
derogation  of  the  title  of  the  sovereign  power,  that  con- 
struction was  adopted  by  the  court.  It  was  held  that  as 
only  the  damages  sustained  by  the  owner  of  the  land,  over 
and  above  the  benefit  he  received,  were  to  be  allowed,  the 
title  remained  in  the  people  of  the  State  only  so  long  as 
the  canal  was  kept  up,  and  the  proprietor  continued  to 
receive  the  benefit  of  its  existence.  The  Court  of  Appeals 
of  New  York  held  in  the  case  of  Heyward  v.  The  Mayor , 
^c.j  8  Seld.  814,  that  the  State  had  the  power,  through  the 
legislature,  to  take  in  fee  simple  absolute  private  property 
for  public  uses,  and  that  the  existing  necessity  for  tak- 
ing by  such  title  must  be  determined  by  the  legislature. 
This,  however,  does  not  deny  the  doctrine  that  unless  the 
intention  is  clearly  expressed  otherwise,  the  courts  will 
treat  the  right  of  tiie  State  in  the  land  as  a  mere  easement, 
in  all  cases  where  such  use  will  supply  the  public  necessity. 
The  power  to  appropriate  property,  in  any  manner,  without 
tiie  consent  of  the  owner,  is  in  derogation  of  private  right,  i 
and  such  appropriation  should  not  interfere,  beyond  what 
flie  public  requirements  demand,  with  the  right  of  the  owner ' 
to  enjoy  his  property.  Where,  therefore,  a  simple  servitude 
is  sufficient  to  answer  the  public  want,  the  courts  should, 
in  our  opinion,  where  it  is  possible  by  reasonable  construc- 
tion, so  limit  the  legislative  action. 

By  the  "act  to  provide  for  a  general  system  of  internal 
improvements,"  approved  January  27,  1886,  an  extension 
was  ordered  of  the  Wabash  and  Erie  Canal  from  the  mouth 
of  Tippecanoe  river,  down  the  valley  of  the  Wabash^  to  Terre 
HauUy  and  thence  to  connect  with  the  Central  Canal  The 
board  of  internal  improvements  were,  by  the  16th  section, 
empowered  "to  enter  upon,  and  take  possession  of  and  use, 
all  and  singular,  any  lands,  streams  and  materials  of  any 
and  every  description  necessary  for  the  prosecution  and 
completion  of  the  improvements  contemplated  by  this  act; 
and  to  make  all  such  canals,  feeders,  dams,  locks,  railroads, 
turnpike  roads  and  other  works  as  they  may  think  neces- 
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Bory  for  making  said  improvemeuts,  avoiding  in  all  cases 
unnecessary  damage  or  injury  to  the  proprietors."  The  right 
"  to  enter  upon  and  take  possession  and  use,"  is  given  as  com- 
pletely in  regard  to  the  lauds  necessary  for  the  prosecution 
of  the  work,  afe  it  is  as  to  those  lands  which  were  to  be 
permanently  appropriated  for  the  bed  of  the  canal.  It  is 
evident  where  lands  were  to  be  used  simply  for  the  prose- 
cution of  the  work,  either  for  temporary  turnpikes  or  rail- 
roads, that  the  statute  did  not  provide  that  the  entry  upon 
the  same  should  transfer  any  title  to  the  State  beyond  a 
right  to  use  them  for  the  purpose  required. 

The  17th  section  of  the  act  provides  that  "in  all  cases 
where  persons  may  feel  aggrieved  or  injured  by  the  con- 
struction of  any  of  the  works  contemplated  by  this  act,  or 
by  the  use  of  materials  for  the  same,  the  person  or  persons 
so  feeling  aggrieved  or  injured  shall  make  out  a  written 
statement  of  the  cause  of  such  complaint,  particularly  des- 
cribing the  nature  of  the  injijiry,  and  the  interest  or  interests 
of  the  complainants  therein."  This  statement  the  act  di- 
rects shall  be  delivered  to  the  board  of  internal  improve- 
ments, and  three  appraisers  are  to  be  appointed  by  them, 
"who  shall  take  into  consideration  the  benefits  resulting 
to  such  complainant  from  the  construction  of  the  works 
which  occasioned  the  supposed  injury,  and  the  damages  so 
assessed  by  said  appraisers,  when  no  appeal  is  taken,  or  the 
amount  settled  by  the  judgment  of  a  judicial  tribunal,  shall 
be  paid  to  the  party  injured  by  the  board  of  internal  im- 
provement. Provided,  that  no  claim  shall  be  recovered  or 
paid  by  said  board  unless  the  application  therefor  be  made 
as  herein  provided,  within  two  years  next  after  the  property 
shall  have  been  taken  possession  of  as  aforesaid." 

The  18th  section  provides  that  the  board  shall,  by  one  or 
more  of  its  members,  proceed  in  due  time  along  the  line  of 
the  canal,  and  take  from  the  persons  through  whose  land 
the  canal  may  pass,  releases  to  the  State  of  the  necessary 
land,  timber,  stone  and  other  materials  required  to  construct 
said  works,  "  which  releases  shall  operate  so  as  to  vest  in 
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said  State  a  fnll  and  complete  right  to  enter  upon,  use  and 
take  the  same  at  any  and  all  times  thereafter." 

By  the  19th  section,  "said  board,  or  any  member  as 
aforesaid,  in  taking  releases  as  aforesaid,  is  hereby  author- 
ized in  consideration  of  any  privilege  granted  by  individuals 
to  the  State  of  the  right  of  way,  or  other  privilege,  to  con- 
tract with  such  individual,  on  behalf  of  the  State,  to  erect 
across  said  canal  any  bridge  or  bridges  for  the  benefit  of 
such  individual  and  the  public." 

It  is  thus  declared  by  the  legislature  that  a  release  or 
grant  "of  the  right  of  way"  is  all  that  is  required  by  the 
State  to  carry  forward  these  works  of  public  improvement, 
and  in  the  face  of  this  legislative  declaration  of  the  ease- 
ment required  in  the  land  for  the  benefit  of  the  public,  it 
would  not,  upon  the  refusal  of  an  owner  to  grant  this  right 
of  way,  be  in  the  power  of  the  State,  by  virtue  of  her  right 
of  eminent  domain,  to  condemn  any  greater  estate  in  the 
land.  The  legislature  has  the  power  to  declare  what  estate 
is  required  in  the  land,  and  whatever  the  extent  of  that 
may  be,  even  to  a  fee  simple  absolute,  may  be  condemned; 
but  having  declared  a  less  estate  sufficient,  nothing  more 
can  be  appropriated. 

In  our  opinion,  the  legislature,  having  declared  the  inter- 
est which  it  was  considered  necessary  to  acquire  in  the  land 
over  which  the  canal  passed  to  be  a  mere  servitude,  has  not 
sought  to  appropriate  any  greater  title.  The  use  of  the 
property  for  the  purposes  of  the  canal  is  all  that  this  statute 
authorizes.  The  compensation  is  provided  for  persons  who 
are  "  injured  by  the  construction  of  any  of  the  works  con- 
templated by  this  act,  or  by  the  use  of  materials  for  the 
same,"  and  not  for  the  injury  caused  by  the  taking  of  the 
absolute  title  to  the  property.  Perhaps  by  plaeing  some  of 
the  provisions  of  the  act  under  consideration  in  contrast 
with  those  of  the  act  of  1832,  providing  means  for  the  con- 
struction of  the  Wabash  and  Erie  Canal,  the  legislative  intent 
will  become  more  clearly  apparent.  The  latter  act  author- 
ized the  canal  conmiissioners  "  to  receive,  on  behalf  the  State, 
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from  the  owners  of  any  such  land,  such  grants  and  convey- 
ances as  may  be  proper  and  competent  to  vest  a  good  title 
thereto  in  the  State."  And  in  close  accordance  with  this 
legislative  declaration  of  the  title  deemed  necessary  to  be 
acquired,  it  was  also  provided,  that  of  the  lands  taken  by 
the  State  under  the  right  of  eminent  domain,  <<the  fee 
simple  of  the  premises  shall  be  vested  in  the  State."  So 
also,  in  all  cases,  notice  by  publication  was  to  be  ^ven  to  the 
owners  of  such  property  as  was  required  by  the  State,  who 
declined  to  convey  a  good  title  thereto  to  the  State,  of  the 
time  when  and  place  where  the  jury  of  twelve  inhabitants  of 
the  county,  duly  summoned  by  a  justice  of  the  peace,  would 
determine  the  compensation  to  which  they  were  entitled. 
In  the  act  of  1836,  supra,  no  notice  is  provided  for  to  the 
owner  of  the  property,  the  use  of  which  is  about  being 
taken  by  the  State,  and  the  authority  given  to  the  board 
of  commissioners  to  accept  simple  releases  of  the  right  of 
way,  corresponds  with  the  authority  ^ven  to  the  board  "to 
enter  upon,  take  possession  of  and  use"  the  land  and  ma- 
terials requh'ed  for  the  purposes  of  the  canal. 

We  cannot  regard  the  6th  section  of  the  act  of  February 
19, 1838,  "For  the  protection  of  the  canals  belonging  to 
the  State,  the  collection  of  tolls  thereon,  and  for  other  pur- 
poses," as  intended  to  be  declaratory  of  the  interest  held 
by  the  State  as  against  the  owners  of  the  soil.  Nor  can 
the  act  of  January  19, 1846,  directing  the  governor  of  the 
State  to  execute  and  deliver  to  the  trustees  of  the  Wabash 
and  Erie  Canal  a  deed  or  patent  for  the  bed  of  the  Wabash 
and  Erie  Canal  and  its  extensions,  and  all  the  property,  right, 
titie  and  interest  of  the  State  in  and  to  the  same,  subject, 
nevertheless,  to  all  existing  rights  and  equities  against  the 
State  on  account  of  the  same  or  any  part  thereof,  be  re- 
garded as  expressive  of  a  legislative  opinion  as  to  the  titie 
held  by  the  State.  Whatever  interest  the  State  had  in 
the  bed  of  the  canal,  &c.,  was  intended  to  be  and  was  con- 
veyed. What  that  interest  was,  the  legislative  branch  of 
the  government  was  not  called  upon  to  decide. 
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In  the  case  of  HblUs  v.  Goldfinch  et  od,^  1  Bam.  &  Cress. 
205,  certain  persons  were  authorized  by  an  act  of  Parlia- 
ment, "to  make  navigable  for  boats  -and  vessels  the  river 
Itching  J  and  certain  other  rivers  therein  named,  and  to 
cat,  dig  and  make  such  and  so  many  new  channels  to,  from, 
by  or  into  any  or  either  of  them,  or  to  scour,  cleanse, 
deepen  or  widen  all  the  said  rivers,  channels,  brooks  or 
water  courses,  and  to  do  all  or  any  other  acts,  as  might  be  fit 
for  navigation,  or  passing  by  water  to  or  from  all  or  any  of 
the  aforesaid  rivers  or  places  where  it  may  be  made  passa- 
ble." There  then  followed  a  clause  authorizing  them 
^to  build  or  make  upon  the  banks  adjoining  said  rivers,  in 
convenient  places,  locks,  weirs,  sluices,  turnpikes,  pens  or 
dams  for  water,  and  ways,  passages  and  bridges,  and  to  make 
cranes  for  wharves,  to  alter  ways  and  bridges  and  to  make 
towing  paths.  And  in  order  that  the  making  all  or  any  of 
the  premises  should  not  be  in  anywise  prejudicial  to  any  per- 
sons that  have  any  lands,  &c.,  weirs,  mills,  or  other  property 
whatever,  made  use  of  for  the  making  of  the  aforesaid 
premises  to  the  aforesaid  rivers,  new  channels,  &c.,  it  was 
provided  that  the  imdertakers  should  not  dig,  cut,  carry  or 
make  any  trench,  river  or  water  course,  or  use  the  locks, 
weirs,  pens  for  water,  cranes  and  wharves,  or  the  passages, 
ways,  bridges  or  foot-rails,  in  or  upon  the  land  of  any  per- 
son, until  a  full  agreement  with  and  satisfaction  to  the 
respective  owners  or  occupiers  of  the  lands  be  had  or  made 
by  any  five  of  the  commissioners  appointed  by  the  act,  or 
by  the  persons  authorized  to  make  the  navigation,  or  until 
such  recompense  or  satisfaction  shall  be  given  according  to 
the  determination  of  the  commissioners  or  agreement." 

By  a  subsequent  clause  the  justices  of  the  peace  were 
made  commissioners  and  were  authorized  to  hear  evidence, 
and  where  a  new  cut  was  to  be  made,  "  the  commissioners 
were  to  determine  what  satisfaction  any  person  should  have 
for  or  in  respect  of  any  prejudice,  loss,  or  damage  sustained 
for  such  proportion  of  his  lands,  &c.,  in  or  next  adjoining 
to  said  navigation,  river,  &c.,  as  should  be  made  use  of 
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for  bridges,  ways  or  passages,  or  by  doing  anything  ap- 
pointed or  consented  to  be  done  by  said  act,  in  case  the 
undertakers  should  not  have  agreed  beforehand  and  satisfied 
the  parties  so  damnified."    It  was  argued  that  "as  the  act 
itself  expressly  provides  that  nou  land  should  be  used  for 
purposes  of  the  navigation  until  an  agreement  with  and 
satisfaction  to  the  land  owners  had  been  made  by  the 
undertakers  of  the  canal,  and  as  acts  of  ownership  were 
proved  to  have  been  exercised  by  the  latter  for  a  long  period 
of  time,  it  might  fairly  be  inferred  that  the  land  could  not 
have  been  so  used  unless  an  agreement  had  been  made  vest- 
ing the  soil  in  the  proprietors."    Abbott,  C.  J.,  in  deciding 
the  case,  said:  "I  think,  however,  the  point  with  respect  to 
the  origin  of  the  ownership,  if  any  such  ever  existed,  was 
not  so  distinctly  presented  to  the  jury  as  it  ought  to  have 
been.     That  origin  must  have  been  under,  although  not  by 
virtue  of,  the  act  of  parliament.    Now  it  is  observable  that 
there  is  not  one  word  in  the  act  denoting  purchase  or  sale, 
or  that  the  soil  is  to  become  vested  in  the  undertakers  of 
the  canal.    It  has  been  said  that  acts  of  this  kind  in  the 
reign  of   Car.    2    were  drawn  up   more  concisely  than 
they  have  been  in  later  times.     That  probably  is  true,  but 
it  certainly  was  as  easy  then,  if  the  legislature  had  con- 
templated a  purchase,  to  have  given  to  the  commissioners 
the  power  of  assessing  the  price  to  be  paid  for  tl;ie  land 
taken  on  purchase,  as  to  have  put  the  words  into  the  act, 
that  they  should  have  the  power  to  say  how  much  and 
what  satisfaction  persons  should  have  in  respect  of  any 
prejudice,  loss  or  damage.    Now  if  all  the  act  gives  authori- 
ty to  the  undertakers  to  do  might  be  accomplished  without 
the  purchase  of  the  soil,  there  is  no  reason  to  suppose  that 
the  soil  would  be  purchased.    It  is  quite  obvious  that  the 
purposes  of  the  act  might  be  accomplished  without  the 
purchase  of  the  soil.    *        *        *    It  is  not  essential  to  a 
navigation  that  the  proprietors  of  it  should  be  the  owners 
either  of  the  soil  over  which  the  water  flows,  or  of  the 
adjoining  land."    Bayley,  J.,  said:  "The  act  of  parliament 
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gives  to  the  commissioners  the  power  to  do  all  acts  which 
may  be  necessary  for  the  purpose  of  making  new  chan- 
nels; and  provides  that  satisfaction  shall  he  made  from  time 
to  time  for  any  injury  which  may  arise  to  third  persons. 
Now,  under  this  power  of  making  new  channels,  the  com- 
missioners would  have  a  right  not  only  to  excavate,  but  to 
make  banks  in  order  to  keep  the  water  in  the  channels. 
They  are  authorized  not  only  to  use  the  channel,  but  also  the 
adjoining  land  for  any  purpose  which  may  be  necessary,  in 
order  to  effect  the  objects  contemplated  by  the  act  of  par- 
liament, but  it  gives  them  no  power  to  purchase  that  land. 
*  *  *  It  has  been  suggested  that  although  the 
proprietors,  when  they  excavated  the  canal,  did  not  buy  the 
adjoining  land,  yet  that  by  laying  on  the  bank  the  earth 
dug  out  of  the  channel,  they  would  have  a  right  to  what- 
ever might  be  growing  on  that  bank;  but  it  seems  to  me 
that  that  is  not  so.  They  would  be  excused  from  the  trespass 
committed  by  laying  the  earth  on  the  adjoining  land, 
because  for  that  they  would  have  made  satisfaction;  they 
would  be  entitled  to  use  the  bank  for  all  the  purposes  of 
navigation,  but  they  would  have  no  legal  right  to  have  the 
bank  for  the  purpose  of  growing  anything  upon  it.'*  Hol- 
BOTn,  J.,  said:  "I  am  clearly  of  opinion  that  the  act  of  the 
16  and  17  Car.  2,  did  not  give  the  right  of  soil  to  the  proprie- 
tors of  the  canal,  it  contains  no  clause  compelling  the  pro- 
prietors of  land  to  sell.  Any  purchase,  therefore,  would 
be  totally  independent  of  the  powers  given  by  the  act  of 
parliament.  The  act  does  compel  the  proprietors  to  allow 
the  use  of  the  land  through  which  the  river  passes,  and  of 
the  land  adjoining,  for  all  purposes  useful  or  beneficial  to  the 
navigation." 

Best,  J.,  expressed  this  opinion,  "I  am  of  opinion  that 
the  statute  of  the  16  and  17  Car.  2  gives  no  right  to  the 
undertakers  of  the  canal  to  purchase  the  soil;  it  gives  a 
mere  easement,  a  right  to  make  and  ctit  the  canal  and  tow- 
ing paths,  and  such  other  things  as  are  necessary  for  the 
purposes  contemplated  by  the  act." 
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The  construction  thus  given  to  the  act  of  parliament  we 
think  clearly  sustains  us  in  the  view  that  the  State  acquired 
a  mere  easement  in  the  soil  through  and  over  which  the 
canal  was  constructed. 

The  rights  of  the  proprietors  of  the  soil  have  been 
already  stated.  In  the  language  of  the  learned  judge  al- 
ready cited,  "every  use  to  which  the  land  may  be  applied, 
and  all  the  profits  which  may  be  derived  from  it,  consist- 
ently with  the  continuance  of  the  easement,  the  owner  can 
lawfully  claim."  The  purposes  of  the  canal  were  navi- 
gation and  to  furnish  hydraulic  power.  In  the  case  of 
Cooper  V.  Williams^  5  Ohio  392,  it  was  ruled  that  water 
could  not  be  taken  in  the  canal  for  the  purpose  of  furnishing 
hydraulic  power.  In  Buekinghxim  et  al.  v.  Smith  ct  al.,  10 
Ohio  288,  it  was  held  that  the  State  could  not  take  water 
over  and  above  the  supply  required  by  navigation  for  the 
purpose  of  sale.  But,  without  comment  upon  these  deci- 
sions, it  is  sufficient  that  in  this  case  the  agreement  states 
that  the  taking  of  the  ice  by  the  owner  of  the  fee  does  not 
in  anywise  interfere  with  the  "navigation  of  said  canal,  or 
with  the  use  of  the  water  thereof  for  hydraulic  purposes, 
and  that  there  was  no  injury  resulting  to  the  tow-path  of 
the  canal,  or  to  the  use  of  said  tow-path,  by  reason  of 
the  acts  of  the  defendant." 

It  is  insisted,  however,  that  the  authorities  holding  that 
a  railroad  company  is  entitled  to  the  exclusive  use  of  the 
track  are  in  conflict  with  the  rule  we  have  stated.  The 
case  of  The  Philadelphia  and  Beading  Railroad  Company  v. 
Hummdly  44  Penn.  St.  R.  375,  is  cited  as  authority  for  this  po- 
sition. Wo  regard  the  case,  however,  as  an  apt  illustration 
and  a  correct  application  of  the  principle  we  have  stated- 
Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court, 
uses  this  language:  "It  is  time  it  should  be  understood  in 
this  State  that  the  use  of  a  railroad  track,  cutting  or  em- 
bankment is  exclusive  of  the  public  everywhere  except 
where  a  way  crosses  it.    This  has  more  than  once  been  said. 
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and  it  muBt  be  so  held,  not  only  for  the  protection  of  prop- 
erty, but,  what  is  far  more  important,  for  the  preservation 
of  personal  security,  and  even  of  life.  In  some  other 
countries  it  is  a  penal  offense  to  go  upon  a  raih'oad.  "With 
us,  if  not  that,  it  is  a  civil  wrong  of  an  aggravated  nature, 
for  it  endangers  not  only  the  trespasser  but  all  who  are 
passing  or  transporting  along  the  line.  As  long  ago  as 
1852  it  was  said  by  Judge  Gibson,  with  the  concurrence  of 
all  the  court,  that  *a  railway  company  is  a  purchaser,  in 
consideration  of  pubhc  accommodation  and  convenience, 
of  the  exclusive  possession  of  the  ground  paid  for  to  the 
proprietors  of  it,  and  of  a  license  to  use  the  highest  attain- 
able rate  of  speed,  with  which  neither  the  person  nor  prop- 
erty of  another  may  interfere.'" 

We  regard  this  as  good  law,  and  wo  approve  not  only  of 
the  result  reached,  but  of  the  legal  principle  upon  which 
the  conclusion  is  based.  It  may  be  thus  stated :  The  rail- 
road company,  for  the  benefit  of  the  public,  have  the  license 
to  use  the  highest  attainable  rate  of  speed;  any  use  of  the 
track  by  the  proprietors  of  the  soil,  or  by  others,  except  at 
public  crossings,  endangers  not  only  the  trespasser  but  all 
who  are  passing  along  the  road;  any  such  use  of  the  track 
is  therefore  inconsistent  with  the  easement  granted  to  the 
company,  and  is  unlawful.  It  is  unlawful  because  incon- 
sistent with  the  continuance  of  the  easement;  if  it  were  not 
inconsistent  it  would  not  be  unlawful. 

The  case  of  Hazen  v.  The  BostoUy^Cy  B.  -B.,  2  Gray  674, 
confirms  this  position.  It  is  held  in  that  case  that  "the 
right  acquired  by  the  corporation,  though  technically  an 
easement,  requires  for  its  enjoyment  a  use  of  the  land  per- 
manent in  its  nature  and  practically  exclusive." 

The  court  in  the  case  of  the  Chicago  and  Mississippi  JB. 
22.  V.  PatchiUy  16  111.  198,  to  which  we  are  also  cited,  place 
the  decision  upon  the  same  ground.  "These  roads,  it  is 
said,  with  the  mode  of  operating  them,  would  become  danger- 
ous to  travel  and  almost  useless  to  their  owners,  if  the 
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immunitiea  of  herds  of  wandering,  loitering  cattle  upon 
them  can  be  put  upon  the  footing  of  protected  privileges." 

The  agreed  statement  of  facts  in  this  case  precludes  the 
idea  that  any  such  practically  exclusive  possession  is  requi- 
site for  the  full  enjoyment  of  the  easement  in  question. 

The  ruling  of  the  Circuit  Court  being  in  full  accord  with 
the  views  herein  expressed,  the  judgment  is  affirmed,  with 
costs. 

JR.  Jones,  B.  W.  Langdon^  H.  W.  Chase  and  J.  H.  Wil^ 
stocky  for  appellants. 

J.  M.  La  Rue  and  S.  A.  Huff^  for  appellee. 


The  Boabd  of  Commissioners  of  Miami  County  v.  Hoch- 
stetter. 

Defectiyb  CoMFijaNT. — ^Pbactice. — The  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  is  not  waired  by  a 
failure  to  demur,  but  may  bo  presented  in  the  Supreme  Court  upon  appeal- 

BouNTiES. — ^The  Board  of  Commissioners  of  Miami  county  passed  an  order 
giving  a  bounty  of  $50  to  all  persons  who  should  enter  the  military 
serrice  to  the  credit  of  that  county  before  Mareh  5,  18G4,  and  directed  the 
county  auditor  to  continue  to  issue  certificates  until  the  quota  of  the 
county  was  filled. 

Ileld,  that  the  benefits  of  the  order  did  not  extend  to  persons  enlisting  after 
March  6. 

APPEAL  from  the  3Iiami  Circuit  Court 

Ray,  J. — The  complaint  filed  by  the  appellee  alleges  that 
the  appellant,  on  the  28th  day  of  December,  1868,  made  an 
order  oflfering  a  bounty  of  $50  to  all  persons  who  should 
enlist  in  the  military  service  of  the  United  States  and  be 
credited  to  Miami  county,  before  the  Ist  day  of  January, 
1864;  that  at  a  subsequent  date  said  order  was  ^<  extended 
to  cover  and  include  all  persons  who  should  volunteer  before 
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the  1st  day  of  February,  1864,  and  who  shall  be  mustered 
mto  service  and  credited  to  Miami  county,  under  the  last 
call  of  the  President  of  the  United  States  for  volunteers; 
provided  that  so  soon  as  196  men,  the  quota  of  Miami 
county,  have  enUsted,  bounties  shall  not  be  given  to  any 
who  may  enlist  thereafter;'^  that  at  a  later  date  the  pro- 
visions of  said  order  were  further  extended  to  the  5th  day 
of  Marchy  1864,  and  it  was  ordered  that  the  auditor  of  the 
county  should  continue  to  issue  certificates  until  he  was  fur- 
nished with  satisfactory  evidence  that  the  quota  of  Miami 
county  had  been  issued  to,  but  not  longer.  The  appellee 
charges  that  by  reason  of  said  orders  he  was  induced  to  enlist 
on  the  10th  day  of  March,  1864,  and  was  duly  mustered  into 
the  ndlitary  service  of  the  United  States  and  credited  to 
Miami  county,  and  therefore  is  entitled  to  receive  a  certifi- 
cate for  §50. 

A  demurrer  was  filed  to  the  complaint,  which  the  court 
overruled.  It  is  objected  that  the  demurrer  was  not  signed, 
and  it  is  insisted  that  therefore  the  action  of  the  court  can- 
not be  questioned.  Whether  the  failure  of  the  appellee  to 
have  the  paper  stricken  from  the  files  on  motion,  and  his 
action  in  allowing  the  court  to  rule  upon  it  without  objec- 
tion, was  not  a  waiver  of  the  defect,  we  need  not  decide, 
as  the  objection  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  is  not  waived  -by  a 
failure  to  demur,  but  may  be  presented  in  this  court  upon 
appeal. 

The  final  order  of  the  board  extended  the  benefits  of 
the  bounty  to  all  who  were  duly  enlisted  and  credited  to 
Miami  county  before  the  5th  day  of  March,  1864,  and  di- 
rected the  auditor  of  the  county  to  continue  to  issue  certifi- 
cates until  the  quota  was  filled,  but  not  longer.  This  direc- 
tion to  the  auditor  might  prove  a  modification  or  limitation 
of  the  order,  provided  the  quota  was  filled  before  the  5th  of 
March,  but  under  no  circumstances  could  it  be  held  to  au- 
Aorize  him  to  issue  certificates  to  persons  who  might  enlist 
afEer  the  date  limited  in  the  order  itself. 
Vol.  XXVL— 4. 
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There  was  no  legal  obligation  upon  the  coonty  to  pay  a 
bounty  to  persons  who  enlisted.  It  was  a  voluntary  act  in 
aid  of  the  government  to  ofier  the  bounty,  and  those  only 
could  claim  the  benefits  of  the  order  who  had  complied 
with  the  conditions  it  imposed. 

The  enlistment  in  the  service  of  the  United  States  upon 
the  10th  day  of  March  did  not  entitle  the  appellee  to  the 
bounty  oflfered  to  those  who  volunteered  before  the  5th  day 
of  March.  The  services  he  subsequently  rendered,  if  a 
faithful  soldier,  while  they  secure  to  him  the  gratitude  of 
his  country,  cannot  justify  the  court  in  sustaining  this  claim 
upon  the  county  of  Miami.  The  facts  proved  upon  the 
trial  do  not  go  beyond  the  averments  of  the  complsdnt. 

The  judgment  is  reversed,  with  costs,  and  the  cause  r^ 
manded  for  further  proceedings* 

N.  0.  BosSy  for  appellant. 

0.  JBlake  and  A.  Blak^  for  appellee* 


The  Columbus  and  Shelby  Hailroad  Company  v.  Watson 
and  Another, 

FoaMEB  Adjudication. — An  answer  of  a  former  a<yadioation  must  show 
either  that  the  matter  in  controversy  was  actuaUj  determined  in  the 
former  suit,  or  that  it  might  haye  been  litigated  under  the  issues  then 
joined. 

8FECIVIC  PE&roRMANCE. — A  suit  for  specific  performance  wiU  not  Ue  upon  ft 
coYonant  by  a  railroad  company  to  maintain  and  ke^p  in  repair  the  caUle 
guards  upon  the  land  of  the  plaintiff. 

Costs. — ^In  an  action  for  a  money  demand  upon  contract  in  the  Circuit  Court, 
if  jthe  plaintiff  recovers  less  than  $50,  exclusive  of  costs,  he  must  pay  costs. 

APPEAL  from  the  JBartholomeu)  Circuit  Court 
Gbegoby,  C.  J. — ^In  1858  the  appellees  conveyed  to  the 
appellant  the  right  of  way  for  a  railroad  track  through  the 
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lands  of  the  former,  in  consideration  that  the  railroad  com- 
.  pany  would  build  a  depot  at  the  intersection  of  its  road  with 
the  county  road  leading  from  SdrtsviUe  to  Corman's  mill, 
and  would  build  and  keep  in  repair  at  all  cross  fences  on 
the  track  of  its  road,  then  erected  or  thereafter  to  be  erected 
on  the  premises  through  which  the  right  of  way  had  been 
granted,  suitable  cattle-guards,  and  would  also  fence  the 
railroad  through  the  improved  portion  of  appellees'  land. 
This  suit  was  brought  to  enforce  the  obligation  of  the  appel- 
lant to  keep  the  cattle-guards  in  repair.  The  complaint 
avers  special  damages  to  the  plaintiffs  by  cattle  trespassing 
on  their  land,  caused  by  the  neglect  of  the  defendant  to 
keep  the  cattle-guards  in  repair,  and  prays  for  specific  per- 
formance. The  defendant  demurred  to  the  complaint,  but 
the  demurrer  was  overruled.  An  answer  was  then  filed^ 
setting  up  a  former  adjudication.  A  demurrer  was  sus- 
tained to  this  answer.  The  defendant  then  filed  the  general 
denial.  Trial  by  the  court,  finding  for  the  plaintiffs  in 
damages.  The  court  also  found  for  the  plaintiffs  as  to  their 
prayer  for  specific  performance.  Motion  by  defendant  for 
a  new  trial  overruled,  and  judgment  for  the  plaintiffs  for 
$25  damages,  and  for  specific  performance,  with  costs.  The 
court  below  committed  no  error  in  overrulipg  the  demurrer 
to  the  complaint. 

The  former  suit  was  determined  in  1859,  and  was  a  pro- 
ceeding by  Watson  and  wife  against  the  railroad  company 
for  damages  caused  "by  a  failure  to  erect  the  depot,  cattle- 
guards  and  fences,''  with  a  prayer  for  damages,  or,  in  the  dis- 
cretion of  the  court,  that  the  defendant  be  enjoined  and  pro- 
hibited from  running  or  using  the  road  over  the  land  until 
the  company  should  pay  the  plaintiffs  their  reasonable 
damages,  or  otherwise  comply  with  the  contract  by  the  erec- 
tion of  the  depot,  cattle-guards  and  fences.  The  case 
in  judgment  was  commenced  in  April,  1864.  The  com- 
plaint avers  that  "pursuant  to  the  deed  of  conveyance  and 
the  conditions  of  the  same,  the  defendant  entered  upon  and 
constructed  the  railroad  through  and  upon,  the  plaintiffs' 
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land,  and  also  constructed  cattle-guards  at  all  cross-fences 
on  the  land,  but  that  the  defendant  has  failed  to  keep  the 
cattle-guards  in  repair  since  the  1st  of  January,  1863/' 
The  former  cause  was  submitted  to  arbitrators,  who  awarded 
"that  plaintiffs  shall  have  no  damages,  and  that  each  party 
pay  half  the  costs,"  which  award  was,  by  agreement,  made 
the  judgment  of  the  court.  There  waa  no  answer  filed  in 
the  former  suit. 

In  order  to  be  a  good  answer  of  former  adjudication,  it 
must  appear  that  the  matters  in  controversy  in  the  case  at 
bar  either  actually  were  determined  in  the  former  action,  or 
that  they  might  have  been  litigated  under  the  issues.  The 
execution  of  the  agreement  was  not  in  issue  in  the  prior 
action. 

Tlie  agreement  of  the  defendant  veas  two-fold,  viz,  to  erect 
and  to  keep  in  repair.  The  former  suit  was  for  the  failure 
to  erect.  The  case  in  judgment  is  for  a  failure  to  keep  in 
repair. 

In  JBeach,  et  al.  v.  Orairij  2  Comstock  86,  the  plaintiff 
granted  to  the  defendants  a  right  of  way  over  his  land,  and 
covenanted  to  erect  a  gate  at  the  terminus.  The  defendants 
covenanted  in  the  same  instrument  to  make  all  the  neces- 
sary repairs  to  the  gate.  The  plaintiff'  erected  the  gate,  and 
the  same  was  removed  by  some  unknown  person.  Held, 
that  the  defendants'  covenant  bound  them  to  replace"  the 
gate.  Held,  also,  that  the  covenant  was  continuing,  and, 
therefore,  that  an  action  brought  thereon  by  the  plaintiff 
after  the  gate  had  been  removed,  to  recover  for  damages 
occasioned  by  cattle  coming  in  upon  his  land  in  consequence 
of  such  removal,  and  judgment  in  such  action  in  favor  of 
the  plaintiff',  were  not  a  bar  to  another  action  on  the  same 
covenant,  to  recover  for  damages  accruing  after  the  com- 
mencement of  the  first  suit.  The  court  below  committed 
no  error  in  susfadning  tho  demurrer  to  the  answer  setting 
up  the  former  adjudication. 

The  defendant  properly  excepted  to  that  part  of  the  judg- 
ment decreeing  spedfic  performance  of  the  agreement  to 
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repaif ,  and  assigns  that  for  error  in  this  court.  We  do  not 
think  this  a  case  for  specific  performance.  Upon  the 
covenant  to  repair,  the  covenantee  has  an  ample  remedy  at 
law. 

In  Imcos  v.  Commerford^  3  Brown^s  Ch.  R.  166,  the  Lord 
Chancellor  thought  there  could  not  be  a  decree  to  rebuild, 
as  he  could  no  more  undertake  the  contract  of  a  rebuilding 
than  of  a  repair.  There  is,  however,  a  conflict  in  the  au- 
thorities as  to  rebuilding,  but  none  as  to  repairs.  See 
Story's  Eq.  Jur.,  §§  725,  726.  The  court  below  erred  in 
decreeing  specific  performance. 

The  defendant  excepted  to  the  judgment  for  costs,  and 
assigns  that  judgment  for  error.  The  judgment  for  costs  is 
erroneous.  The  action  being  for  a  money  demand  on  con- 
tract, and  the  recovery  being  for  less  than  $50,  exclusive 
of  costs,  the  plaintiflc'  must  pay  the  costs.  2  G.  &  H.,  §  397, 
p.  227. 

The  judgment  decreeing  specific  performance  and  for 
costs  is  reversed,  with  costs,  and  the  judgment  for  damages 
is  affirmed.  The  cause  is  remanded  to  said  court  with  di- 
rection to  render  a  judgment  against  the  plaintiffs  for  costs. 

T.  A.  Hendricks^  0.  B.  Hordy  A.  W.  Sendricks,  S.  Stansi- 
fer,  F.  Winter^  W.  W.  Herod  and  W.  Herod^  for  appellant. 

jB.  RiU  and  J.  W.  Bogcrs,  for  appellees. 


The  Noeristown,  &c..  Turnpike  Company  and  Another  v. 
Burket  and  Others. 

Injunction. — An  injunction  wiU  lie  to  restrain  a  turnpike  company  from 
entering  upon  lands  for  the  purpose  of  constructing  its  road,  before  com- 
pensation has  been  legally  assessed  and  tendered.    Page  57. 

Plane  Roads. — Assessment  op  Damages. — Title  to  Lands. — A  proceeding 
before  a  justice  of  the  peace  for  an  assessment  of  damages,  under  the  act 
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authorizing  the  oonBtraction  of  plank,  macadamized  and  grayel  roads^ 
does  not  inTolre  the  title  to  real  estate.    Page  58. 

Same. — Construction  of  Statuts. — Notice. — ^In  a  proceeding  for  the  assess- 
ment of  damages  nnder  section  7  of  the  act  authorizing  the  constructiaa 
of  plank  roadSi  &c.)  (1  G.  &  H.  474,)  if  the  owner  of  the  land  is  an  adult, 
and  a  resident  of  the  county  where  the  land  is  situated,  he  must  be  sum- 
moned to  appear  for  trial  before  the  justice  within  ten  days ;  but  if  the 
owner  be  a  minor,  having  a  guardian  who  is  a  resident  of  the  county,  the 
summons  must  be  seryed  on  the  guardian  at  least  ten  days  before  the  day 
of  trial.    Page  69. 

Sake. — In  such  case,  the  act  recognizes  the  guardian  as  the  proper  legal 
representatiye  of  the  minor,  and  the  guardian  being  pr(^erly  summoned, 
no  further  notice  to  the  ward  is  required.  But  if  there  be  no  guardian, 
resident  in  the  county  upon  whom  process  can  bo  served,  then  notice 
must  be  giyen  to  the  minor,  whether  a  resident  or  non-resident  of  the 
county,  by  posting  written  notices  of  the  time  and  place  of  trial  in  three 
of  the  most  public  places  in  the  township  where  the  land  is  situated. 
Page  60. 

Same. — Section  8,  which  requires  notice  to  be  posted  in  all  cases  where  the 
owner  of  the  land  is  a  minor,  construed  in  connection  with  section  seTen 
must  be  held  to  apply  only  to  cases  where  the  minor  has  no  guardian  resi- 
dent in  the  county.    Page  60.  • 

Same. — ^Trial  bt  Jurt. — The  proyision  in  the  plank  road  act  for  the  assess- 
ment of  damages  in  the  first  instance  by  ylewers,  to  be  appointed  by  the 
justice,  is  not  in  conflict  with  sec.  20,  art.  1,  of  the  constitution,  which 
proyides  that  "in  all  oiyil  cases  the  right  of  trial  by  jury  shall  remain 
inyiolate."  On  appeal  to  the  Circuit  Court  the  issue  may  be  tried  by  a 
jury.    Page  61. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Elliott,  J. — ^This  was  a  complaint  for  an  injunction  filed 
by  Marion  Burket,  Bachd  M.  Solomon,  wife  of  Horace  G. 
Solomon,  and  Nancy  M.  Burket,  infants,  by  their  next  friend, 
Jacob  Beedj  against  the  Norristovm,  Hope  and  St  Louis 
Turnpike  Company  and  Thomas  A,  Seigler. 

The  complaint  alleged,  in  substance,  that  the  plaintiffs 
were  the  owners  in  fee  of  two-thirds  of  la  certain  tract  of 
land,  which  is  described,  situated  in  Bartholomew  county,  as 
tenants  in  common  with  their  mother,  Miza  Burket,  who 
was  the  owner  of  the  remaining  one-third ;  that  the  said  turn- 
pike company,  by  its  board  of  directors,  had  surveyed  and 
staked  off  the  route  or  line  of  their  said  road,  running  from 
Norristowny  Slidby  county,  in  this  State,  to  Hope  and  SL 
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Louis  crossing  in  Barthohmew  county,  through  the  lands  of 
the  plaintiffs;  that  on  the  12th  day  of  -May,  1864,  the  turn- 
pike company  filed  their  complaint,  or  notice,  with  William 
D.  Cookj  a  justice  of  the  peace  in  Bartholomew  county, 
charging  therein  that  the  plaintiffs  were  the  owners  of  said 
land,  and  that  difficulty  existed  between  the  plaintiffs  and 
the  turnpike  company  about  the  right  of  way  for  the  road 
through  said  lands,  and  requiring  the  justice  to  notify  the 
plaintiffs'  guardian,  Jacob  Beedj  of  the  pendency  of  said 
notice  or  complaint,  and  to  cause  three  competent  jurors  to 
be  sunmioned  to  assess  the  damages  occasioned  to  the  plain- 
tiffs by  reason  of  the  construction  of  the  turnpike  road 
through  their  lands;  that  the  justice  thereupon  issued  a 
summons  which  was  duly  served  on  said  Reed^  the  plaintiffs' 
guardian,  and  also  a  venire  for  three  disinterested  persons 
to  act  as  jurors  to  assess  said  damages,  fixing  the  27th  of 
May^  1864,  as  the  time  for  the  assessment  of  damages;  that 
the  summons  for  the  guardian  and  the  venire  for  the  jury 
were  returned  on  the  27th  of  May^  and  three  disinterested, 
competent  jurors  were  thereupon  empanneled  and  proceeded 
to  assess  the  plaintiffs'  damages,  and  did  assess  the  same  at 
the  sum  of  $888  88,  and  returned  said  assessment  in  writing, 
in  the  form  of  a  verdict,  to  said  justice,  upon  which  the  justice 
rendered  a  judgment  for  the  amount  so  assessed  in  favor  of 
the  plaintiffs  against  said  turnpike  company;  that  the  com- 
pany had  let  out,  by  contract,  the  building  of  said  turnpike 
road  through  the  land  of  the  plaintiffs  to  the  defendant 
Thomas  A.  Seigler;  that  said  Seigler  had  actually  commenced 
the  excavation,  grading  and  construction  of  said  pike  over 
and  through  the  plaintiffs'  land,  and  was  ploughing  up  the 
soil,  cutting  down  the  timber  in  the  line  of  the  road,  and 
constructing  the  same  forty-five  feet  in  width;  that  fifty  rods 
of  the  line  of  the  road  ran  through  valuable  timber,  Ac. ; 
that  the  farm  was  arranged  particularly  for  stock  purposes, 
and  is  watered  principally  by  a  large  spring  on  one  part  of 
the  land,  affording  stock  water  for  the  entire  season,  and 
that  the  construction  of  said  turnpike  through  the  land 
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would  cut  off  and  prevent  the  convenient  use  of  said  water 
on  a  part  of  the  land.  The  complaint  alleged  other  incon* 
veniences  and  injuries  which  would  result  from  the  con- 
struction of  said  turnpike  through  said  land,  amounting,  as 
is  alleged,  in  the  aggregate  to  the  sum  of  $1,000, 

The  complaint  admits  that  the  turnpike  company  had 
paid  to  the  justice  $333  33,  the  amount  so  awarded  to  the 
plaintiffs,  hut  denies  that  they  had  received  the  same,  and 
alleges  that  the  assessment  was  illegal  and  void,  and  also 
charges  that  the  company  is  insolvent,  and  prays  an  injunc- 
tion, &c.  A  transcript  of  the  proceedings  before  the  justice 
of  the  peace,  and  of  the  papers  filed  in  that  proceeding,  are 
made  a  part  of  the  complaint  for  the  injunction,  by  which 
it  appears  that  Beedy  the  guardian,  appeared  before  the 
justice,  and  that  on  the  23d  day  of  June  following  he  ap- 
pealed the  case  to  the  Circuit  Court,  but  that  for  some  cause, 
orally  shown  to  the  court,  the  appeal  was  dismissed. 

The  defendant  appeared  in  the  Circuit  Court  and  demur- 
red to  the  complaint  for  an  injunction,  but  the  court  over- 
ruled the  demurrer,  and  the  defendants  then  filed  an  answer 
in  two  paragraphs.  1.  A  general  denial.  2.  Alleging  that 
the  turnpike  company  filed  with  the  justice  the  notice 
required  by  law;  that  said  infants  had  a  guardian  residing 
in  said  county  of  Bartholomew^  where  the  said  land  is  situ- 
ated ;  that  a  notice  or  summons  was  served  on  said  guardian 
more  than  ten  days  before  the  trial,  notifying  him  of  the 
time  and  place  thereof;  "that  the  justice,  before  said  trial 
and  assessment  of  damages  in  the  complaint  mentioned, 
caused  three  notices  to  be  stuck  up  of  the  time  and  place 
of  appointing  viewers,  and  that  the  infants,  tlie  plaintiflfe 
herein,  appeared  at  the  appointment  of  said  viewers,  and  at 
the  time  of  the  assessment,  and  defended  the  same." 

The  plaintiffs  demurred  to  the  second  paragraph  of  the 
answer,  and  the  court  sustained  the  demurrer,  to  which  the 
defendant  excepted.  On  the  final  hearing  the  court  found 
for  the  plaintiffs,  and  decreed  a  perpetual  injunction 
against  the  defendants,  enjoining  them  from  entering  upon 
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the  plaintifEs'  land  for  the  purpose  of  inaking,  constructiDg 
or  using  eaid  turnpike  road,  under  or  by  virtue  of  the  assess- 
ment of  damages  referred  to  in  said  complaint. 

The  defendants  appeal  to  this  court.  The  question  pre- 
sented for  our  decision  arises  upon  the  rulings  of  the  court 
in  overruling  the  demurrer  to  the  complaint,  and  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  de- 
fendant's answer. 

It  is  insisted  by  the  appellants  that  even  if  the  assessment 
of  damages  before  the  justice,  as  stated  in  the  complaint, 
is  void,  the  plaintiffi  have  an  ample  remedy  by  a  suit  for 
the  trespass,  and  that  therefore  an  injunction  will  not  lie. 
The  turnpike  company,  by  the  location  and  construction 
of  the  road  over  the  plaintiffs'  land,  propose  to  make  a 
permanent  appropriation  of  the  land  occupied  by  the  road 
to  the  use  thereof.  This  can  only  be  done,  without  the 
owner's  consent,  when  the  use  to  which  it  is  appropriated 
is  a  public  one.  But  the  constitution  of  the  State  expressly 
prohibits  the  taking  of  private  property  for  public  use  by  a 
private  corporation,  unless  just  compensation  therefor  be 
first  assessed  and  tendered.  Art.  1,  §  21.  This  provision 
of  the  constitution  is  a  just  and  salutary  one,  and  must  be 
enforced.  Its  object  is  to  protect  the  private  property  of 
tiie  citizen  from  being  taken  or  appropriated  until  just  com- 
pensation is  first  assessed  -and  tendered,  and  until  that  is 
done  a  preventive  remedy  should  be  afforded,  which  can 
only  be  given  by  injunction.  The  right  to  sue  for  the  tres- 
pass is  not  adequate.  Besides,  in  the  present  case,  it  is 
averred  in  the  complaint  that  the  company  is  wholly  insol- 
vent. This  question  was  presented  in  Sidener  v.  The  Nonris- 
towTif  ^c.y  Turnpike  Company ,  23  Ind.  623.  This  court,  after 
a  careful  consideration  of  the  question,  held  that  an  injunc- 
tion was  a  proper  remedy,  and  we  adhere  to  that  ruling. 

But  the  material  question  is,  was  the  assessment  of 
damages  referred  to  in  the  complaint  valid  ? 

The  proceedings  for  the  assessment  of  the  damages  were 
instituted  under  the  act  authorizing  the  construction  of 
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plank,  macadamized  and  gravel  roads.  1  G.  &  II.  474. 
It  is  insisted  by  the  appellees  that  the  proceedings  before 
the  justice  were  coram  non  judice  and  void,  for  the  reason 
that  they  put  in  issue  the  title  to  real  estate,  and  that  there- 
fore the  justice  of  the  peace  before  whom  they  were  insti- 
tuted had  no  jurisdiction.  The  application  for  the  assess- 
ment of  damages  did  not  put  in  issue  the  title  to  the  land. 
The  company,  claiming  the  right  under  its  charter  to  take 
the  right  of  way  for  its  road-bed  by  paying  therefor  a  just 
compensation,  admitted  the  plaintiff'  title,  and  instituted 
these  proceedings  imder  the  law  to  have  the  value  ascer- 
tained. The  cases  to  which  we  are  referred  in  11  Ind.  67, 
863;  8  id.  182, 134,  and  12  id.  349,  561,  are  not  in  point. 

It  is  also  urged  by  the  appellees  that  the  proceedings 
before  the  justice  were  void  because  the  appellees,  the 
infants,  were  not  brought  before  the  justice  by  notice,  as 
provided  by  the  act,  and  that  notice  to  their  regular  guar- 
dian was  not  sufficient,  and' did  not  dispense  with  the  neces- 
sity of  notice  to  them.  The  solution  of  this  question, 
independent  of  the  averments  in  the  answer,  depends  upon 
the  construction  that  should  be  given  to  the  7th  and  8th 
sections  of  the  act  referred  to,  which  are  as  follows: 

Sec,  7.  "In  all  cases  where  any  person  through  whose 
land  said  road  shall  run  shall  refuse  to  relinquish  the  same, 
or  where  a  contract  between  the  parties  cannot  be  made  for 
the  land,  it  shall  be  lawful  for  such  company  to  give  notice 
to  some  justice  of  the  peace  in  the  county  where  such  diffi- 
culty may  occur,  and  that  such  facts  do  exist;  and  such  jus- 
tice shall  thereupon  summon  the  owner  of  such  land  to 
appear  before  him  on  a  particular  day,  within  ten  days 
thereafter.  In  case  of  infants  and  insane  persons,  if  there 
bo  a  guardian  resident  of  the  county  where  the  land  is 
situated,  he  shall  have  at  least  ten  days  notice  of  the  time 
and  place  of  trial;  and  when  there  is  no  guardian  notice 
shall  be  posted  up  in  three  of  the  most  public  places  in  the 
township  where  the  land  is  situated,  at  least  three  weeks 
prior  to  the  day  of  trial,  and  in  case  of  non-residents  the  same 


MAT  TERM,  18CG.  59 


The  Korristown,  &c.,  Turnpike  Company  and  Another  v.  Bnrkct  and  Others. 


notice  shall  be  given  as  is  required  in  the  case  of  infants 
having  no  guardian.  And  shall  also  cause  to  be  summoned 
three  disinterested  persons,  and  cause  them  to  come  before 
him,  who,  after  being  legally  sworn  as  jurors  faithfully  and 
impartially  to  assess  the  damages,  if  any,  shall  proceed  to 
hear  the  testimony  and  view  the  land,  and  after  having 
taken  into  consideration  the  disadvantages  the  road  may  be 
to  the  same,  report  thereon  in  writing  whether  such  person 
is  entitled  to  damages  or  not,  and  if  so,  how  much ;  which 
report  shall  be  filed  with  such  justice,  who  shall  enter  judg- 
ment thereon,  unless  for  good  cause  shown,  and  in  case 
either  party  show  good  cause  why  judgment  should  not  be 
entered,  the  justice  may  grant  a  review  of  the  same,  either 
with  or  without  costs.  Provided,  that  either  party  may,  at 
their  option,  appeal  the  same  to  the  Circuit  Court  of  the 
proper  county,  as  in  other  cases,"  &c. 

Sec,  8.  "In  all  cases  where  the  owner  is  a  minor  or  an  in- 
sane person,  or  shall  reside  out  of  the  county  where  such  land 
may  be,  such  justice  shall  cause  three  notices  to  be  stuck 
up  of  the  time  and  place  of  appointing  viewers,  and  if  no 
person  appears  he  may  adjourn  the  trial  for  two  weeks,  at 
the  end  of  which  time  he  shall  appoint  a  guardian  ad  litemy 
or  committee,  to  act  for  such  minor  or  insane  person,  as  the 
case  may  require,  in  the  suit  aforesaid;  but  such  appoint- 
ment need  not  be  made  if  the  guardian  at  law,  or  the  com- 
mittee of  the  estate,  appear  to  defend,  and  he  shall  proceed 
as  in  other  cases,  and  on  judgment  rendered  and  the  cor- 
poration complying  therewith  by  the  payment  of  costs  and 
damages  against  it,  the  corporation  shall  be  seized  of  the 
lands.  Costs  shall  be  awarded  or  allowed  against  either 
party  at  the  discretion  of  the  jury." 

The  proper  construction  of  section  seven,  as  we  under- 
stand it,  may  be  stated  thus :  K  the  owner  of  the  land  is  an 
adult  and  a  resident  of  the  county  where  the  land  is  situated, 
he  must  be  summoned  to  appear  within  ten  days  for  trial; 
but  if  the  owner  be  a  minor,  but  is  represented  by  a  guardian 
who  is  a  resident  of  the  county,  the  smnmons  shall  be  served 
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on  the  guardian  at  least  ten  days  before  the  day  of  trial.  In 
each  case  the  act  recognizes  the  guardian  aa  the  proper  legal 
representative  of  the  minor,  and  the  guardian  being  prop- 
erly summoned,  no  further  notice  to  the  ward  is  required. 
But  if  there  be  no  guardian  resident  of  the  county,  on 
whom  process  can  be  served,  then  notice  is  given  to  the 
minor,  whether  a  resident  or  non-resident  of  the  county,  by 
posting  written  notices  of  the  time  and  place  of  trial  in 
three  of  the  most  public  places  in  the  township  where  the 
land  is  situated.  Nor  do  we  think  that  the  eighth  section 
was  intended  to  provide  for  any  other  notice  to  a  minor  rep- 
resented by  a  resident  guardian,  nor  that,  when  carefully  con- 
fiidered,  its  provisions  conflict  with  those  of  section  seven* 
The  eighth  section,  it  must  be  admitted,  is  loosely  drawn. 
Its  object  was  evidently  to  provide  for  a  postponement  of  the 
trial  for  an  additional  period,  in  cases  where  no  other  notice 
was  given  than  by  posting  written  notices  in  three  public 
places  in  the  township  where  the  land  is  situated  and  no 
person  should  appear,  and  for  the  appointment  of  a  guar- 
dian ad  litem,  or  committee,  if  the  minor  or  insane  person 
should  be  unrepresented  by  such,  and  for  a  final  judgment 
and  the  effect  thereof.  It  must  be  construed  in  connection 
with  the  previous  section,  and  thus  construed  its  provision 
requiring  notices  to  be  posted  up  in  the  township  in  all 
cases  where  the  owner  is  a  minor,  has  reference  only  to 
cases  where  such  minor  has  no  guardian  resident  of  the 
county. 

It  is  not  our  duty  to  vindicate  the  policy  of  the  law,  but 
to  expound  and  enforce  it  as  we  find  it.  But  we  may 
remark  that  in  this  provision  of  the  statute,  as  we  have 
construed  it,  we  see  nothing  to  condemn.  Although,  under 
our  practice,  in  most  cases  where  minors  are  defendants, 
process  is  served  on  them  personally,  and  not  on  their 
guardian,  yet  the  minor  cannot  appear  by  attorney,  but 
must  be  represented  either  by  his  proper  guardian,  or  by  a 
guardian  ad  litem  appointed  by  the  court.  The  "  act  touch- 
ing the  relation  of  guardian  and  ward,"  makes  it  the  duty 
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of  the  gnardian  to  appear  for  aad  defend,  or  cause  to  be 
defended,  all  suits  against  his  ward;  and  it  seems  evident 
that  the  rights  and  interests  of  the  minor  are  quite  as  well, 
if  not  better,  protected  by  the  service  of  the  process  on  the 
guardian,  whose  duty  it  is  under  the  law  to  appear  and  pro- 
tect them,  and  who  is  bound  to  the  discharge  of  that  duty  by 
bond  as  well  as  by  his  oath,  as  they  would  be  by  serving 
the  minor  in  person,  and  then  intrusting  his  defense  to  the 
management  of  an  indifferent  and  irresponsible  guardian  ad 
Uiem.  Here  it  appears  that  a  summons  was  duly  served  on 
the  guardian  more  than  ten  days  before  the  day  of  trial,  and 
that  he  appeared  to  and  defended  the  case.  This,  we  think, 
was  all  the  statute  required. 

But  it  is  contended  by  the  appellees,  in  support  of  the 
judgment  of  the  Circuit  Court,  that  the  provisions  of  the 
act  under  which  the  damages  were  assessed  are  unconsti- 
tutional and  therefore  void,  because  they  do  not  provide 
for  a  trial  by  jury,  in  the  assessment  before  the  justice. 

The  present  constitution  of  this  State  provides  that,  "  In 
all  civil  cases  the  right  of  trial  by  jury  shall  remain  invio- 
late." This  provision  is  substantially  copied  from  the 
former  constitution,  which,  so  far  as  it  related  to  civil 
cases,  was  as  follows :  "  That  in  all  civil  cases,  where  the 
value  in  controversy  shall  exceed  the  sum  of  twenty  dollars,'* 
4c.,  "the  right  of  trial  by  jury  shall  remain  inviolate." 

It  will  be  observed  that  there  is  nothing  in  the  changed 
phraseology  of  the  present  constitution  from  which  an 
inference  can  be  drawn  that  it  was  intended  thereby  to 
change  the  rule  as  to  the  right  of  trial  by  jury  in  civil  cases, 
from  what  it  was  under  the  previous  constitution,  at  least  • 
where  the  value  in  controversy  exceeds  twenty  dollars. 
What  then  is  the  meaning  of  the  term  "civil  case,"  as  used 
in  that  provision  of  the  constitution  ?  It  certainly  does  not 
include  every  case  or  legal  proceeding  not  criminal.  The 
right  of  jury  trial  existed  at  common  law,  before  the  adop- 
tion of  either  of  the  constitutions  of  this  State,  and  yet  a 
laige  number  of  causes,  known  as  suits  in  chancery,  were 
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triable  by  the  chancellor  or  court  alone,  without  the  right 
to  demand  a  jury,  and  such  continued  to  be  the  rule  in  this 
State  during  the  whole  period  under  our  first  constitution, 
and  until  the  adoption  of  our  present  system  and  code  of 
practice.  And  yet  these  were  civil  cases,  in  the  general 
sense  of  that  term,  as  contradistinguished  from  criminal, 
and  cases,  too,  often  involving  a  very  large  amount  in  value, 
of  property  both  real  and  personal,  yet  they  were  never 
regarded  as  of  that  class  of  civil  cases  in  which  the  right  of 
trial  by  jury  should  remain  inviolate  under  the  constitution. 
Indeed,  in  that  class  of  cases  the  right  never  existed.  In 
The  Lake  JSriCy  ^(?.,  Railroad  Co.  v.  Heathy  9  Ind.  558,  the 
court  in  discussing  this  question,  in  an  opinion  pronounced 
by  Peekins,  J.,  said:  "Not  every  case  which  is  not  a  crimi- 
nal is  a  civil  one.  *•  Civil  case'  had  a  definition,  a  meaning 
at  common  law,  when  the  early  constitutions  of  this  country 
were  formed ;  and  it  has  been  held  that  the  term  was  used 
in  those  constitutions  in  the  common  law  sense."  See  the 
cases  referred  to  in  the  opinion.  "  It  may  be  fairly  argued 
that  the  term  should  be  construed,  in  our  constitution,  to 
embrace  such  as  were  treated  as  civil  cases  in  this  State 
when  the  constitution  was  adopted ;  and  such  has  been  the 
rule  acted  upon  in  some  of  the  states.  See  Sedg.  ou 
Stat.  542.  But  this  rule  would  not  extend  the  meaning  of 
the  term  so  as  to  embrace  legal  proceedings  in  all  cases 
except  criminal.  It  has  not  been  the  practice  in  this  State 
to  try  chancery  causes,  nor  to  assess  damages  in  the  laying 
out  of  highways,  by  jury  (Kemp  v.  Smithy  7  Ind.  471);  nor 
to  try  contested  elections  by  that  tribunal.  Other  examples 
»might  be  named." 

The  mode  provided  by  our  laws  since  the  organization 
of  the  State,  both  under  the  old  constitution  and  the  pre- 
sent one,  for  the  assessment  of  damages  for  property  taken 
for  public  works,  whether  constructed  by  the  State  or  by 
private  corporations,  has  been  almost  uniformly  by  com- 
missioners, arbitrators,  viewers  or  appraisers,  who  have  been 
authorized  to  determine  the  question  summarily,  whilst  the 
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rights  of  both  parties  have  been  fully  protected  by  allowing 
an  appeal  to  a  proper  judicial  tribunal,  where  the  question, 
if  desired,  might  be  tried  by  a  jury.  Such  has  been  the 
uniform  practice  in  the  laying  out  and  changing  of  public 
highways,  and  we  are  not  aware  that  the  constitutionality 
of  the  road  laws  has  ever  been  doubted,  because  a  jury  trial 
was  not  provided  for  before  the  county  boards.  The  state, 
in  virtue  of  the  right  of  eminent  domainy  is  authorized  to 
take  private  property  for  the  public  use.  This  right  has 
been  granted  to  private  corporations  engaged  in  the  con- 
struction of  public  highways.  The  right  of  the  turnpike 
company  to  take  and  appropriate  so  much  of  the  plaintiffs' 
land  as  was  necessary  for  the  road  bed  is  granted  by  the 
charter — ^the  law  under  which  the  corporation  is  organized — 
but  the  constitution  of  the  State,  whilst  it  authorizes  the 
land  to  be  thus  taken  for  the  public  use,  without  the  own- 
ers* consent,  forbids  that  it  shall  be  so  taken  until  its  value 
shall  be  assessed  and  tendered  to  the  owners.  The  com- 
pany cannot  pay  or  tender  the  amount  until  it  is  assessed 
or  ascertained.  How  and  by  whom  shall  the  assessment  be 
made  ?  It  is  not  an  ordinary  controversy  between  the  par- 
ties, in  which,  by  the  usual  and  long  established  forms  of 
action,  the  courts  are  always  open  to  the  party  feehng  him- 
self aggrieved.  It  does  not  present  itself  as  an  ordinary 
"civil  case,''  to  be  litigated  in  the  ordinary  mode,  but 
requires  the  interposition  of  the  law  making  power,  to 
provide  a  proper  mode  of  making  the  assessment.  We 
think  the  provisions  of  the  act  under  consideration  neither 
unjust  nor  inappropriate  as  an  initiatory  step  in  the  proceed- 
ing, which  may  or  may  not  be  final,  at  the  option  of  the 
parties.  Either  party,  if  not  satisfied  with  the  amount 
assessed,  may  appeal  to  the  Circuit  Court,  where  the  ques- 
tion, if  desired  by  either,  may  be  tried  by  a  jury.  It  is 
true  that  the  act  referred  to  provides  for  the  appointment 
of  new  appraisers,  or  viewers,  on  appeal  in  the  Circuit 
Court,  but  it  has  been  held  that  on  appeal,  in  such  cases, 
either  party  may  demand  a  trial  by  jury.     The  Lake  Erky 
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^c,  jR.  jR.  Co.,  V.  Seath,  9  Ind.  558 ;  Piper  v.  The  Conncrs- 
viUe  and  Liberty  Turnpike  Co.^  12  Ind.  400. 

We  do  not  think  the  provisions  of  the  act  under  consid- 
eration are  in  conflict  with  the  constitution  of  the  State. 

It  is  insisted  that  the  injunction  should  be  sustained  upon 
the  ground  that  the  constitution  forbids  the  property  being 
taken  until  just  compensation  is  assessed  and  tendered; 
that  the  amount  assessed  and  paid  to  the  justice  in  this 
case  is  only  $333  33,  whilst  it  is  averred  in  the  com- 
plaint that  the  plaintifts  will  be  injured  by  the  appropriar 
tion  in  the  sum  of  at  least  ?1,000,  and  hence  the  amount  so 
assessed  is  not  just.  The  precise  amount  of  damages  result- 
ing in  such  a  case  is,  in  its  very  nature,  indefinite  and  uncer- 
tain. It  is  a  question  about  which  a  wide  difference  of 
opinion  may  honestly  exist.  The  statute  requires  that  dis- 
interested men,  acting  under  the  obligation  of  an  oath, 
after  hearing  the  evidence  and  viewing  the  premises,  shall 
determine  the  question.  Such  was  the  mode  of  assess- 
ment in  this  case.  No  fraud  or  misconduct  is  charged 
against  the  persons  who  made  the  assessment,  and  as  no 
appeal  was  prosecuted  from  their  decision,  the  presumption 
is  that  it  was  correct,  and  like  the  verdict  of  a  jury,  or  the 
finding  and  judgment  of  the  court,  so  long  as  it  remains  in 
force,  it  must  be  deemed  to  be  final  and  conclusive. 

The  judgment  of  the  Circuit  Court  is  reversed,  with 
costs,  and  the  cause  remanded,  with  instructions  to  that 
court  to  dissolve  the  injunction,  and  sustain  the  demurrer 
to  the  complaint. 

8.  Stansi/ery  F.  Winter^  R.  Hill  and  J.  M.  Rogers^  for 
appellants. 

F.  T.  Hardy  W.  W.  Herod^  and  W.  Herod,  for  appellees. 
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Teitbex. — Costs. — When  a  tender  has  been  made  and  refused  before  suit 
brought,  and  is  afterwards  kept  good,  if  the  plaintiff  does  not  recoTer  more 
than  the  sum  tendered  ho  must  pay  costs. 

Depositions. — Certificate. — It  is  not  necessary  that  the  names  of  the  wit- 
nesses examined  should  bo  stated  in  ihe  certificate  of  the  officer  taking 
the  deposition.  It  is  sufficient  if  they  are  referred  to  "  as  the  aboYO  named 
deponents.*' 

Same. — Service  of  Notice. — The  servioo  by  copy  of  a  notice  to  take  depo- 
sitions is  good,  under  the  statute. 

Same. — Place  of  Taking. — Where  the  adyerso  party  is  present  at  the  taking 
of  a  deposition,  and  consents  to  the  taking  at  a  given  place,  he  cannot 
afterward  object  to  the  sufficiency  of  the  notice  as  to  tho  placo  of  taking. 

Witness. — ^Mexorandux. — ^A  witness  may  refresh  his  recollection  by  refet- 
cnco  to  a  memorandum  made  by  him  at  the  time  of  tho  transaction  about 
which  he  is  testifying. 

Deposition. — Revenue  Stamp. — ^Tho  certificate  of  the  officer  taking  a  depo- 
sition is  not  subject  to  stamp  duty. 

APPEAL  from  the  Jermings  Circuit  Court 

Elliott,  J. — This  cause  originated  before  a  justice  of  the 
peace,  and  was  a  suit  by  the  appellant  against  the  appellee 
upon  account.  The  justice  rendered  judgment  in  favor  of 
tho  appellant  for  |13  63j^,  and  against  him  for  costs.  In  the 
Circuit  Court  a  jury  was  waived,  and  there  was  a  finding  for 
the  appellant  for  $15,  "  and  that  prior  to  the  commencement 
of  the  suit  tho  defendant  made  a  legal  and  proper  tender  of 
$15  to  the  plaintiff  on  account  of  said  indebtedness,  and 
paid  the  same  into  court  before  the  trial"  before  the  justice, 
and  that  the  tender  had  been  kept  good,  and  was  then  in 
the  hands  of  the  clerk.  A  judgment  for  $15  was  rendered 
for  the  plaintiff,  and  costs  adjudged  against  him. 

The  judgment  for  costs  was  so  clearly  right  that  no  dis- 
cussion of  the  question  can  be  necessary. 

The  court  refused  to  suppress  the  depositions  of  James 
McComuck  and  others.  The  objection  urged  was  that 
the  joetice  before  whom  they  were  taken  did  not  set  out 
Vol.  XXVL— 5. 
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the  names  of  the  witneflses  in  his  certificate.  There  is 
nothing  in  the  objection.  Their  names  were  properly  stated 
in  the  depositions,  and  they  are  referred  to  in  the  certificate 
as  "the  above  named  deponents.**    This  was  sufficient. 

The  court  overruled  a  motion  to  suppress  the  deposition 
of  one  Hmry  C.  Atchison^  taken  by  the  defendant  below. 
Notice  of  the  time  and  place  of  taking  the  deposition  was 
served  on  the  adverse  party  by  delivering  to  him  in  person 
a  copy  of  the  original  notice.  The  service  is  objected  to 
on  the  ground  that  the  notice  should  have  been  served  by 
reading,  find  not  by  the  delivery  of  a  copy.  Section  268 
of  the  code,  (2  G.  &  H.  175)  in  reference  to  depositions, 
provides  that  "The  notice  may  be  served  in  the  same  man- 
ner, and  by  any  person  authorized  to  serve  a  summons  for 
a  witness."  The  proper  mode  of  personal  service  of  a  sum- 
mons on  a  witness  is  by  reading,  but  if  the  witness  is  tem- 
porarily absent,  the  summons  may  be  served  by  leaving  a 
certified  copy  thereof  at  his  residence.  The  code  provides 
that,  "an  unimportant  deviation  from  any  direction  relative 
to  taking  depositions  shall  not  cause  any  deposition  to  be 
excluded,  where  no  substantial  prejudice  would  be  done  to 
the  opposite  party."  2  G.  &  H.,  §  272,  p.  180.  It  is  not 
claimed  in  the  case  before  us  that  the  appellant  suffered  any 
prejudice  from  the  service  of  the  notice  of  the  taking  of 
the  deposition  by  copy,  instead  of  by  reading  it  to  him. 
Indeed  it  is  difficult  to  see  how  any  substantial  prejudice 
could  result  to  him  from  a  service  of  the  notice  by  copy. 
It  placed  in  his  possession  written  evidence  of  the  time 
when  and  place  where  the  deposition  would  be  taken,  to 
which  he  could  refer  for  certainty,  instead  of  being  left  to 
depend  upon  his  uncertain  recollection,  from  having  heard 
the  notice  once  read.  There  was  no  error  in  refusing  to 
suppress  the  deposition  for  that  cause. 

The  court  overruled  a  motion  to  suppress  the  deposition 
of  one  George  N.  Tucker.  The  objections  urged  are,  1, 
That  the  officer's  certificate  does  not  show  whether  or  not 
the  adverse  party  attended.    2.  That  the  notice  did  not 
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state  the  place  where  the  deposition  was  to  be  taken.  The 
first  objection  is  not  true  in  fact.  The  notary  before  whom 
the  deposition  was  taken  expressly  certifies  "that  the  plain- 
tiff, (the  adverse  party,)  was  present  in  person  at  the  taking 
of  said  deposition." 

The  notice  stated  that  the  deposition  would  be  taken 
"before  Smith  Jones,  or  some  person  authorized  to  take 
depositions,  in  the  town  of  Columbus,  county  of  Bartholo- 
mew/' &c.  It  was  not  sufficiently  certain  as  to  the  place 
where  the  deposition  would  betaken;  but  it  appears  by 
the  officer's  certificate  that  it  was  taken  by  Smith  Jones,  a 
notary  public ;  that  the  parties  were  both  present,  and  that 
by  their  agreement  the  deposition  was  taken  at  the  office  of 
John  MuUany,  in  the  town  of  Columbus.  The  plaintift'  having 
been  present,  and  having  agreed  upon  the  place  where  the 
deposition  should  be  taken,  could  not  afterwards  object  to 
the  sufficiency  of  the  notice  in  that  respect. 

The  appellant  moved  to  suppress  the  answer  to  the  fifth 
question  in  the  deposition  of  one  Willis  Polk,  taken  by 
the  defendant.  The  court  overruled  the  motion,  and  this 
ruling  is  also  complained  of.  The  witness  had  testified  in 
reference  to  certain  poplar  lumber  involved  in  the  suit,  and 
was  asked  how  much  there  was  of  it.  To  which  he  ans- 
wered, about  5,995  feet.  On  cross-examination  the  witness 
admitted  that  he  stated  the  number  of  feet  from  a  memor- 
andum held  in  his  hand,  and  stated  further  that  he  had 
measured  the  lumber  and  made  the  memorandum  at  the 
time  of  the  measurement;  that  aside  from  the  memor- 
andum he  could  not  recollect  the  exact  number  of  feet,  but 
that,  independent  of  the  reference  to  the  memorandum,  he 
did  recollect  that  there  was  about  6,000  feet  of  it.  The 
evidence  was  clearly  proper,  and  the  court  did  right  in 
overruling  the  motion  to  suppress  it. 

When  the  motion  was  made  to  suppress  the  depositions, 
there  was  no  revenue  stamp  attached  to  the  certificate  of  the 
officer  before  whom  a  part  of  them  were  taken,  which  was 
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one  of  the  causes  urged  for  suppressing  them.  The  court 
permitted  the  defendant  to  attach  the  stamp,  and  then  over- 
ruled the  motion  to  suppress,  and  this  ruKng  is  also  assigned 
as  error. 

Section  158  of  the  act  of  Congress,  "to  provide  internal 
revenue  to  support  the  government,"  &c.,  approved  June 
30th,  1864,  as  amended  by  the  act  of  March  3, 1865,  (Stat- 
utes at  Large,  p.  481,)  provides  "That  hereafter,  in  all  cases 
whore  the  iDarty  has  not  af&xed  to  any  instrument,  as 
required  by  section  151   of  the  act  of  June  30th,  1864, 
or  the  schedule  marked  -B,  thereunto  annexed,  the  stamp 
thereby  required  to  be  thereunto  aflBbced,  at  the  time  of  mak- 
ing or  issuing  the  said  instrument,  and  he  or  they,  or  any 
party  having  an  interest  therein,  shall  be  subsequently 
desirous  of  affixing  such  stamp  to  said  instrument,  he  or 
they  shall  appear  before  the  collector  of  the  revenue  of  the 
proper  district,  who  shall,  upon  the  payment  of  the  price  of 
the  proper  stamp  required  by  law,  and  of  a  jjenalty  of  §50, 
and  where  the  whole  amount  of  the  duty  denoted  by  the 
stamp  required  shall  exceed 'the  sum  of  $50,  on  payment 
also  of  interest  at  the  rate  of  six  per  cent,  on  said  duty 
from  the  day  on  which  such  stamp  ought  to  have  been 
affixed,  affix  the  proper  stamp  to  such  instrument,  and  note 
upon  the  margin  of  said  instrument  the  date  of  his  so  doing> 
and  the  fact  that  such  penalty. has  been  paid,  and  such 
instrument  shall  thereupon  be  deemed  and  held  to  be  as 
valid  to  all  intents  and  purposes  as  if  stamped  when  made 
or  issued."    It  also  provides  that  the  collector  of  the  reve- 
nue may,  in  certain  cases,  remit  the  penalty.    This  amenda- 
tory act  was  in  force  when  the  depositions  in  the  case  at 
bar  were  taken.    It  is  evident,  from  this  provision  of  the 
act  of  Congress,  that  the  revenue  stamp  was  not  properly 
attached  to  the  officer^s  certificate,  and  the  question  pre- 
sented must  be  regarded  as  though  no  stamp  had  been  at- 
tached.   We  are  therefore  called  upon  to  determine  whether, 
the  act  of  Congress  referred  to  requires  that  the  official 
certificate  of  the  officer  to  a  deposition  taken  before  him,  to 
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be  read  in  evidence  in  a  suit  pending  in  a  court  of  the 
State,  shall  be  stamped  with  a  revenue  stamp. 

Schedule  JB,  of  the  act  of  June  30th,  1864,  (Statutes  at 
Large  298,)  enumerates  a  variety  of  certificates  subject  to 
stamp  duties,  all  of  which  are  certificates  representing  values, 
or  which  constitute  the  evidence  of  a  legal,  right.  To  this 
enumeration  is  added,  "certificate  of  any  other  description 
than  those  specified,  five  cents."  It  may  be  conceded  that 
this  language  is  suflGLciently  broad  to  cover  the  oflicer's  cer- 
tificate to  a  deposition,  if  the  act  and  the  schedule  con- 
tained no  other  provision  in  words,  or  by  legal  inference, 
forbidding  such  an  application  of  it. .  The  schedule  contains 
a  separate  heading,  "legal  documents,"  under  which  a  stamp 
duty  of  fifty  cents  is  required  on  the  writ,  or  other  original 
process,  by  which  any  suit  is  conmienced  in  any  court  of 
record,  either  of  law  or  equity,  or  where  the  amount  claimed 
in  a  writ  issued  by  a  court  not  of  record  is  $100  or  over. 
Upon  every  confession  of  judgment,  or  cognovit,  for  ?100 
or  over,  (except  in  those  cases  where  the  tax  for  the  writ 
of  a  commencement  of  a  suit  has  been  paid,)  fifty  cents. 
"Writs  or  other  process  on  appeals  from  justices'  courts,  or 
other  courts  of  inferior  jurisdiction,  to  a  court  of  record, 
fifty  cents.  On  a  warrant  of  distress,  when  the  amount 
of  rent  claimed  does  not  exceed  $100,  twenty-five  cents. 
When  the  amount  claimed  exceeds  $100,  fifty  cents.  Writs, 
summons,  or  other  process  issued  by,  and  returnable  to,  a 
justice  of  the  peace,  or  by  any  police  or  municipal  court 
having  no  larger  jurisdiction  as  to  the  amount  of  damages 
it  may  render  than  a  justice  of  the  peace  in  the  same  Sjtate, 
are  exempt  from  stamp  duties.  The  schedule  also  exempts 
from  such  duties  the  bonds  required  in  legal  proceedings, 
and  affidavits  in  suits  or  legal  proceedings. 

From  a  careful  examination  of  the  act  of  Congress,  and  ' 
schedule  JB,  we  think  it  was  not  the  intention  of  Congress 
to  impose  a  stamp  tax  on  any  other  process  or  proceeding, 
in  suits  pending  in  the  state  courts,  than  those  enxmierated 
in  schedule  £.    No  tax  is  imposed  on  depositions,  and  the 
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certificate  of  the  officer  before  whom  they  are  taken  is  an  act 
essential  to  their  validity,  and  in  that  sense  forms  a  part  of 
them.  They  are  legal  documents,  and  constitute  a  part  of 
the  legal  proceeding,  and  we  think  the  officer's  certificate 
is  not  subject  to  a  stamp  duty.  The  court,  therefore,  did 
not  err  in  refusing  to  suppress  them  for  the  reason  that  the 
officer's  certificate  was  not  stamped. 

The  judgment  is  affirmed,  with  costs. 

jF.  T.  Mordj  for  appellant. 


The  Evansvillb  and  Crawfordsville  Railroad  Compaih: 

V.  Baum. 

Negligence  of  Sebvant. — Liability  of  Master. — A  master  is  ordinarily 
responsible  for  the  consequences  resulting  to  others  from  the  negligence 
or  want  of  skill  with  which  his  employees  do  his  business. 

Sahe. — Willful  Tkespass  of  Servant. — But  for  a  willful  and  malicious 
trespass  of  a  serrant,  not  commanded  or  ratified  by  the  master,  but  per- 
petrated to  gratify  the  private  malice  of  the  servant,  under  mere  color  of 
discharging  the  duty  which  he  has  undertaken  for  bis  master,  no  action 
will  lie  against  the  master. 

Same. — But  if  the  act  of  the  servant  was  necessary  to  accomplish  the  pur- 
pose of  his  employment,  and  was  intended  for  that  purpose,  then  it  was 
implied  in  the  employment,  and  the  master  is  liable,  though  the  servant 
may  have  executed  it  willfully  and  maliciously. 

Same. — Cobposations. — These  rules  apply  equally  to  corporations  as  to  pri- 
vate individuals. 

Same. — Suit  against  a  railroad  company  for  a  trespass  committed  by  a  ser- 
vant of  the  company.  The  complaint  alleged  that  the  plaintiff  had  paid 
his  fare  and  was  seated  in  the  car,  when  he  was  violently  assaulted 
and  beaten,  and  ejected  from  the  car,  by  a  servant  of  the  company;  that 
the  duty  and  employment  of  said  serrant  was  to  provide  seats  for  pas- 
sengers and  exercise  care  for  their  comfort,  and  that  ho  then  had  charge 
of  said  car  and  committed  said  trespass  in  the  course  of  his  business  as 
such  servant. 

Edd^  that  the  expulsion  of  the  plaintiff  from  the  car,  where  he  lawfully  was, 
if  done  without  unneoessary  violence)  would  give  a  right  of  action  against 
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the  company,  and  as  this  state  of  facts  might  haye  been  proved  under  the 
allegations  of  the  complaint,  a  demurrer  to  the  complaint  was  correctly 
OTermled. 
pEAcncK. — A  judgment  will  not  be  reversed  for  an  error  in  sustaining  a 
demurrer  to  a  paragraph  of  an  answer,  if  all  the  evidence  admissible 
under  such  paragraph  was  admissible  under  another  paragraph  pleaded. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Fbazeb,  J. — This  was  a  suit  by  Baum  against  the  ap- 
pellant. The  complaint  was  in  two  paragraphs.  In  the  first 
it  was  alleged  that  the  plaintifT,  being  a  passenger  upon  the 
defendant'^  road,  having  paid  his  fare,  and  being  seated  in 
one  of  its  cars,  at  the  proper  time,  to  be  transported  to  Vin- 
cenneSj  was  violently  assaulted  and  beaten,  and  thereby 
injured  and  disabled,  and  also  forcibly  ejected  from  the  car, 
by  one  WUsorty  an  agent  and  servant  of  the  defendant,  who 
had  charge  of  the  car  as  such ;  that  one  of  the  duties  of 
WUsoHy  as  such  servant,  was  to  provide  seats  for  passengers, 
and  exercise  care  for  their  comfort,  and  that  he  committed 
the  violence  upon  the  plaintiff  in  the  course  of  his  business 
as  such  servant.  The  second  paragraph  difiers  from  the 
first  merely  in  the  fact  that  it  complains  that,  having  pur- 
chased a  ticket,  the  defendant  refused  to  take  him  on  its 
«ars,  or  carry  him  as  a  passenger,  though  its  servants  had 
notice  that  he  had  bought  and  paid  for  a  ticket. 

The  defendant  unsuccessfully  questioned  the  sufficiency 
of  each  paragraph  of  the  complaint  by  demurrer,  and 
assigns  for  error  the  action  of  the  court  below  thereon. 

The  only  objection  made  here  to  the  second  paragraph  is 
that  it  does  not  aver  an  offer  to  pay  fare  or  deliver  up  his 
ticket.  The  point  is  not  much  pressed,  however,  and  we 
think  it  is  not  well  taken.  It  is,  in  effect,  alleged  that  he 
had  paid  his  fare,  and  that  the  defendant's  servants  in 
charge  knew  it.  Surely  he  was  not  required  to  pay  it  a 
second  time;  and  we  know  of  no  rule  of  law  requiring  him 
to  deliver  up  his  ticket  before  being  admitted  to  the  car.  If 
the  defendant  had  such  a  regulation  it  must  be  shown. 
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The  first  paragraph  of  the  complaint  presents  a  question 
of  more  difficulty.  We  think  that  it  shows  thatthe  employee, 
WilsoTiy  had  general  charge  and  control  of  the  car  in 
which  the  plaintifi*  was  seated,  and  that  it  does  not  appear 
by  the  averments  that  his  duties  were  confined  to  provid- 
ing seats  for  passengers,  and  caring  for  their  comfort.  The 
violence  conunitted  by  him  was  not,  therefore,  as  is  insisted 
for  the  appellant,  wholly  disconnected  with  the  business 
which  he  was  employed  to  do,  assuming,  as  we  must'  on 
demurrer,  that  the  paragraph  is  true.  The  case  made  then 
is  one  where  the  servant  needlessly  does  an  act,  ynder  color 
of  his  employment,  in  a  brutal  and  inhuman  manner,  will- 
fully and  violently,  without  express  authority  from  the 
master  to  use  such  brutality ;  and  a  question  presented  and 
discussed  is  whether,  in  such  a  case,  the  maxim  respondeat 
superior  applies. 

A  master  is  responsible,  ordinarily,  for  the  consequences 
resulting  to  others  from  the  negligence  or  want  of  skill  with 
which  his  employees  do  his  business.  This  responsibility 
results  from  the  duty  which  he  owes  to  others,  as  a  member 
of  the  community,  to  employ  careful  and  skillful  servants ; 
to  the  end  that  his  fellow  men  may  not  suffer  by  the  negli- 
gence or  ignorance  with  which  the  master's  business  is  done^ 
It  is  but  a  reasonable  requirement,  easily  fulfilled,  and  the 
law  in  this  respect  requires  merely  the  performance  of  that 
which  a  proper  care  for  the  rights  of  third  persons  would 
demand.  But  a  willful  and  malicious  trespass  of  the  servant, 
not  commanded  or  ratified  by  the  master,  but  evidently 
perpetrated  to  gratify  the  private  hate  or  malignity  of 
the  servant,  under  mere  color  of  discharging  the  duty  which 
he  has  undertaken  for  his  employer,  has  been  held  by  a 
uniform  and  unbroken  current  of  decisions,  ever  since 
3IcManus  v.  Crickett,  1  East  106,  to  give  no  right  of  action 
against  the  master.  The  servant  himself  is,  in  such  case, 
held  to  be  liable  to  the  injured  party,  though  he  is,  in  gen- 
eral, not  so  liable  to  strangers  for  the  consequences  of  mere 
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negligence  in  the  course  of  his  employment.  Story  on 
Agency,  §  808,  and  cases  cited  in  the  note.  Bichmondj  ^c. 
Co.,  V.  VanderbiU,  1  Hill  480,  S.  C. ;  VanderbiU  v.  The  Rich- 
mond  Turnpike  Co.,,  2  Comst.  479;  Wright  v.  WilcoXy  19 
Wend.  843;  Hibbard  v.  New  York  and  Erie  R.  R.  Co., 
15  N.  Y.  455;  Illinois  Central  R.  R.  Co,  v.  Dovmey,  18 
nis.  259;  TuUer  v.  Voght^  13  lUs.  277 ;  Johnson  v.  Barber,  5  . 
Gilman,  425.  It  is  not  to  be  understood,  however,  that  the 
master  is  never  liable  for  the  willful*  and  malicious  acts  of 
the  servant,  unless  he  has  directed  those  specific  acts  to  be 
done.  The  rule  is  not  so  broad  as  that.  K  the  act  of  the 
servant  complained  of  was  necessary  to  be  done  to  acQom- 
pUsh  the  purpose  of  the  servant's  employment — ^if  it  was 
essential  as  a  means  to  attain  the  end  directed  by  the  mas- 
ter, and  was  intended  for  that  purpose,  then  it  was  implied 
in  the  employment,  and  the  master  is  liable,  though  the 
se^va^t  may  have  executed  it  willfully  and  maliciously.  But 
when  it  is  unnecess&ry  to  the  performance  of  the  master's 
service,  and  not  really  intended  for  that  purpose,  but  is 
committed  by  the  servant  merely  to  gratify  his  own  malice, 
though  under  pretense  of  executing  his  employment,  it  is 
not  done  to  serve  the  master,  and  is  not,  in  fact,  within  the 
scope  of  the  employment,  and  the  master  is,  therefore,  not 
liable.  Gregory  v.  Piper ,  9  B.  &  C.  591 ;  Croft  v.  Alison,  4 
B.  &  Aid.  590.  Under  the  circumstances  last  enumerated, 
it  is  not  easy  to  perceive,  in  the  nature  of  things,  any  just 
reason  for  holding  the  master  responsible.  It  will  not  do 
to  say  that  he  shall  answer  in  damages,  because,  by  employ- 
ing the  servant,  he  gives  him  opportunity  to  maltreat  those 
with  whom  he  comes  in  contact  in  discharging  his  duties. 
That  reason  would  hold  the  shopkeeper  for  any  outrage 
committed  by  his  clerk  upon  a  customer;  the  mechanic  for 
the  like  conduct  of  his  journeyman ;  and,  indeed,  it  would 
be  equally  applicable  to  almost  every  department  of  business, 
in  the  conduct  of  which  it  is  necessary  or  convenient  to 
employ  assistants  to  deal  with  the  public.  Even  the  inn- 
keeper, whose  cook  feloniously  mingles  poison  with  the 
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food  of  a  guest,  mast  then  respond  in  damages  for  the 
injury.  Nor  will  sound  policy  maintain  the  application 
of  a  rule  of  law  to  railways  or  corporations,  on  this  sub- 
ject, which  shall  not  be  alike  applied  to  others,  as  has 
been  intimated  in  some  quarters.  The  suggestion  is  not 
fit  to  be  made,  much  less  sanctioned  in  any  tribunal  pre* 
tending  to  administer  justice  impartially.  7  Eng.  L.  &  E. 
IL549. 

Standing  in  opposition  to  the  law  thus  settled  by  innu- 
merable cases,  only  a  few  of  which  we  have  deemed  it 
necessary  to  cite,  is.  the  case  of  The  Pennsylvania  JR.  B.  Co.,y. 
VandiveTy  42  Penn.  St.  R.  365 ;  15  Ark.  118;  and  a  dictum  in 
Seymour  v.  Greenwood^  80  Law  J.  (Exch.)  189,  with  the  obser- 
vations in  Kedfield  on  Railways,  380,  note.  The  Pennsylvania 
case  seems  to  have  been  based  on  a  dictum  of  the  Chief  Baron 
in  Seyrrvour  v.  Greenwood.  The  point  was  not  involved  in 
the  latter  case,  and  the  remark  upon  it  cannot,  therefore, 
be  regarded  as  authority.  It  is  quite  probable,  from  an 
examination  of  the  opinion  in  the  Pennsylvania  case,  that 
the  authorities  upon  the  subject  were  not  very  fully  con- 
sidered by  the  court,  for  they  are  not  reviewed  or  alluded 
to.  The  Arkansas  case  cites  no  authority  in  its  support 
Mr.  EedjieWs  discussion  evinces  an  evident  misapprehen- 
sion of  the  scope  of  Lord  Eenton's  opinion  in  the  leading 
case  of  3IcManus  v.  Crickett,  and  of  the  point  actually 
involved.  It  is  true  that  that  case  might  have  been  dis- 
posed of  solely  upon  the  j)oint,  merely  technical,  that  tres- 
pass would  not  lie  against  a  master,  for  the  act  of  the 
servant.  But  the  court  proceeded  further,  as  it  might  pro- 
perly, and  passed  upon  the  question  whether  the  master 
was  at  all  liable  for  the  willful  act  of  the  servant,  done 
without  his  direction  or  assent.  This  has  ever  since  been 
so  understood  by  elementary  writers,  as  well  as  by  the  courts 
of  England  and  this  country.  The  decision  then  made 
has  been  so  long  followed,  and  so  uniformly  deemed  to 
settle  the  law  upon  the  question,  that  its  correctness  cannot 
now  be  regarded  as  open  for  discussion* 
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What  has  been  said  disposes  also  of  the  question  made 
npon  the  action  of  the  court  in  sustaining  a  demurrer  to  the 
first  paragraph  of  the  answer,  which  alleged  that  it  was  no 
part  of  the  servant^s  duty  to  remove  persons  from  the  car, 
and  that  the  expulsion,  beating,  &c.,  were  done  by  him  will- 
fully, and  of  his  own  malice.  But  the  expulsion  of  the 
pkdntift*  from  the  car,  where  he  lawfully  was,  and  had  a 
right  to  be,  as  appears  by  the  first  paragraph  of  the  com- 
plaint, if  done  without  unnecessary  violence,  would  give 
him  a  right  of  action;  and  this  might  have  been  proved 
under  the  allegations  of  that  paragraph.  We  think,  there- 
fore, that  the  demurrer  to  it  was  properly  overruled. 

The  second  and  third  paragraphs  of  the  answer  were 
addressed  to  the  second  paragraph  of  the  complaint,  and 
admit  a  refusal  by  the  defendant's  servant  to  carry,  but 
allege  that  he  had  no  authority  to  do  so,  and  that  the 
defendant,  having  learned  of  such  refusal,  oflfered  to  carry 
the  plaintifiT  on  the  same  train,  and  on  any  of  its  trains 
dnce. 

We  perceive  no  reason  why  these  paragraphs  were  not 
good,  and  none  is  suggested.  It  seems  to  us  that  it  was 
error  to  adjudge  them  bad  on  demurrer. 

But  inasmuch  as  a  general  denial  was  subsequently  filed^ 
under  which  the  facts  alleged  in  each  of  the  paragraphs 
of  the  answer  already  alluded  to  would  have  been  admis- 
sible in  evidence,  we  would  not  reverse  the  case  in  conse- 
quence of  the  action  had  upon  the  demurrers  to  those 
paragraphs. 

The  evidence  is  in  the  record,  and  utterly  fails  to  make 
a  case  against  the  defendant.  It  falls  far  short  of  sustain- 
ing even  the  allegations  of  the  first  paragraph  of  the  com- 
plaint, as  to  the  assault  and  battery,  (which  we  have  seen 
were  insufiicient,  if  true),  for  there  was  not  only  no  proof 
that  the  servant  who  committed  the  outrage  had  general 
charge  of  the  car,  but  the  contrary  was  distinctly  shown, 
and  that  it  was  no  part  of  his  duty  to  interfere  with  per- 
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sons  seated  within  it.  Under  such  circumstances  the  verdict 
should  have  been  promptly  set  aside. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  grant  a  new 
trial. 

A.  Iglehartj  for  appellee. 

J.  31.  Shackdford  and  C.  Denby,  for  appellee. 


The  Lafayette  and  Indianapolis  Railroad  Company  t?. 
m  886'  Adams. 

Neglioence. — ^Recklessness. — Where  the  negligence  of  the  defendant  is  so 
gross  as  to  imply  a  disregard  of  consequences,  or  a  willingness  to  inflict 
the  injury,  the  plaintiff  may  recover,  though  he  be  a  trespasser,  or  did  not 
use  ordinary  care  to  avoid  the  injury. 

Peactice, — CoRBECT  RESULT. — ^Whcu  a  verdict  is  clearly  right  upon  the 
evidence,  the  Supremo  Court  will  not  reverse  the  judgment,  though  the 
court  below  may  have  erred  in  the  instructions  given  to  the  jury. 

APPEAL  from  tho  Boone  Circuit  Court. 

Frazbb,  J.i— This  was  a  suit  by  the  appellee  against  the 
appellant  to  recover  damages  for  an  injury  resulting  from 
having  been  run  against  by  one  of  the  appellant's  locomo-  • 
tives,  passing  upon  its  railroad. 

It  was  alleged  in  the  complaint  that  the  railroad  passes 
through  a  street  in  Thomtown;  that  on  account  of  the  popu- 
lousness  of  the  town,  and  the  number  of  persons  continu- 
ally passing  along  the  street,  it  was  the  defendant's  duty  to 
run  its  locomotives  slowly  and  with  great  care;  that  on, 
&c.,  the  plaintiff  was  passing  along  said  street,  as  she  law- 
fully might,  when  a  locomotive  of  the  defendant's  was 
also  passing  the  same  place;  that  said  locomotive  was  not 
run  slowly  and  with  care,  but,  on  the  contrary,  at  an  undue 
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speed  of  about  twenty-five  miles  an  hour,  and  negligently 
and  recklessly,  by  reason  of  which,  and  "  without  negli- 
gence on  the  part  of  the  plaintiflF,"  she  was  run  over  and 
injured,  &c.    A  demurrer  to  the  complaint  was  overruled. 

An  answer  in  four  paragraphs  was  then  filed:  1.  General 
denial.  2.  Admitting  the  injury,  but  denying  gros^  negli- 
gence and  recklessness  in  running  the  train,  and  alleging  that 
the  plaintifi*  was,  at  the  time  when,  &c.,  gmlty  of  negligence 
and  carelessness  which  contributed  to  the  injury  complained 
of,  in  this,  that  the  defendant  only  occupied  at  the  time 
when,  &c.,  a  part  of  said  street  in  said  town  with  the  track 
of  the  railroad,  leaving  ample  room  on  the  street  sidewalks 
for  the  plaintiff  to  pass  and  repass  along  and  over  the  street, 
without  risk  or  danger,  &c. ;  that  at  the  time  when,  &c.,  the 
defendxmt  was  lawfully  passing  along  and  over  the  track  of 
the  road,  on  said  street,  a  train  of  cars  propelled  by  steam ;  that 
the  plaintiff,  notwithstanding  she  was  at  the  time  when,  &c., 
deaf,  (a  fact  wholly  unknown  to  the  defendant,)  placed  her- 
self carelessly  and  recklessly  on  the  track  of  the  railroad 
on  said  street,  and  was  carelessly  and  recklessly  passing  along 
and  over  the  track  of  said  railroad,  when  she  might  and 
ought  to  have  passed  along  that  portion  of  said  street  not 
occupied  by  said  track;  that  at  the  time  when,  &c.,  the  de* 
fendant  gave  the  usual  signals,  by  ringing  a  bell,  &c.,  and 
the  plaintifi*  was  in  the  apparent  act  of  getting  off  the 
track,  so  as  to  induce  the  belief  on  the  part  of  the  defend- 
aaf  B  servantSji  in  charge  of  the  train,  tiiat  the  plaintiff  had 
cleared  said  track,  until  it  was  too  late  to  stop  the  train; 
by  means  whereof  the  plaintiff,  by  her  own  wrongful  act, 
contributed  to  the  injury  complained  of.  8.  That  the  plain- 
ti^  by  her  own  carelessness  and  recklessness,  contributed 
to  the  injury  complained  of,  without  any  recklessness  or 
gross  neglect  on  the  part  of  the  defendant.  4.  That  the 
plaintiff,  at  the  time  when,  &c.,  by  her  own  wrongful  act, 
contributed  directly  to  the  injury  complained  of. 

There  was  a  reply  of  general  denial. 
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It  is  urged  that  the  complaint  was  not  sufficient,  because 
it  did  not  allege  that  the  injury  occurred  "  without  the  fault'' 
of  the  plaintift^—the  averment  "without  negligence  on  the 
part  of  the  plaintiiF,"  not  being  equivalent  thereto. 

K  the  proposition  thus  stated  were  conceded,  it  seems  to 
us  that  it  might  not  necessarily  follow  that  the  complaint 
was  bad;  for  not  merely  negligence,  but  recklessness  in  the 
management  of  the  engine  is  alleged  to  have  caused  the 
injury.  In  such  a  case  it  would  remain  to  ascertain  whether 
the  plaintift'  need  aver  or  prove  that  she  was  without  fault. 
This  question  is  also  presented  by  exceptions  to  instructions 
given  to  the  jury,  and  also  by  a  motion  for  a  new  trial,  based 
upon  the  evidence,  and  upon  its  decision,  mainly,  hangs  the 
fate  of  this  appeaL 

A  train  of  cars  in  motion  is  likely  to  do  irreparable  injury 
to  the  person  of  any  one  with  whom  it  comes  in  collision, 
and  its  rate  of  speed  may  be,  and  often  is,  so  rapid  that, 
compared  with  a  wagon  drawn  by  oxen,  people  happening 
to  be  in  the  way  have  diminished  opportunities  of  escape 
from  hurt.  Little  attention  is  required  of  a  driver  of  oxen 
to  avoid  injury  to  others,  and  yet  the  same  want  of  atten- 
tion to  that  subject  by  an  engineer  in  charge  of  a  railroad 
locomotive  would  show  him  to  be  utterly  reckless  of  conse- 
quences, and,  indeed,  willing  to  do  whatever  injury  might 
result.  The  master  who  would  employ  such  a  servant  to 
discharge  a  duty  of  so  grave  and  dangerous  a  nature  is  as 
little  impressed  with  a  care  for  the  rights  of  others  as  the 
irresponsible  servant  whom  he  hires,  and  thus  empowers  to 
strew  the  route  with  broken  limbs  and  death.  He  can  select 
careful  servants,  and  the  law  is  vastly  behind  the  civiliza- 
tion of  this  age  if  it  does  not  hold  him  responsible  for  the 
consequences  resulting  from  a  failure  to  do  so. 

It  is  wpU  settled  that  where  the  negligence  of  the  defend- 
ant is  so  gross  as  to  imply  a  disregard  of  consequences,  or 
a  willingness  to  inflict  the  injury,  the  plaintift'  may  recover 
though  he  be  a  trespasser,  or  did  not  use  ordinary  care  to  ' 
avoid  the  injury.    Recklessness  in  the  management  of  thei 
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train  is  such  gross  negligence  as  is  utterly  regardless  of 
consequences.  This  is  alleged  in  the  complaint,  and  it  was 
therefore  sufficient,  even  though  it  be  conceded  that  the 
absence  of  negligence  does  not  imply  the  want  of  fault. 

The  case  was  so  put  to  the  jury  by  the  instructions  of  the 
court  that,  upon  the  evidence,  the  verdict  must  have  been 
for  the  defendant,  unless  the  fact  of  gross  negligence  by  the  I 
defendant,  evincing  a  willingness  to  injure,  had  been  found.  ' 
We  have  looked  into  the  evidence  upon  this  subject,  and 
in  the  opinion  of  a  majority  of  the  court  its  decided  pre- 
ponderance supports  that  view.  The  train  was  running 
along  a  street  of  a  populous  village,  and  the  track  there 
was  commonly  used  by  the  inhabitants  as  a  foot- way.  It 
was  a  wood  train,  and  its  speed  was,  in  the  opinion  of  eight 
witnesses  who  saw  it,  much  more  than  the  usual  rate,  (ten 
to  twelve  miles  an  hour,)  and  they  put  it  at  from  twenty 
to  thirty  miles  per  hour.  The  engineer  in  charge  of  it,  in 
putting  the  speed  at  ten  to  twelve  miles  per  hour,  is  sup- 
ported by  only  one  other  witness.  Even  that  was  too  rapid 
for  safety,  and  the  rules  of  the  company  did  not  allow  it, 
though  it  appeared  that  those  rules  were  usually  disre- 
garded. There  is  no  escaping  the  conclusion  that  the  rate 
of  speed  was  so  great  as  to  show  that  those  managing  the 
train  had  no  care  whatever  as  to  who  or  how  many  might 
be  killed  or  injured.  They  did  not  even  see  the  plaintiff  >. 
until  a  moment  before  she  was  struck.  There  was  evi- 
dence to  the  effect  that  ^t  a  speed  of  25  to  80  miles  per 
hour  the  train  could  not  have  been  stopped  nearly  so  soon  as 
it  was.  The  irresistible  inference,  therefore,  is,  considering 
all  the  evidence,  that  the  speed  was  unusual,  though  not  so 
much  as  25  miles  per  hour,  and  that  such  a  speed,  in  a  place 
habitually  used  by  foot-passengers,  must  be  deemed  incon- 
sistent with  any  care  for  consequences  to  whoever  happened 
to  be  in  the  way.  With  a  verdict,  then,  clearly  right  upon 
the  evidence,  we  should  not  reverse  the  case,  though  we 
should  find  that  error  has  intervened  in  instructions  given 
to  the  jury. 
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The  jury  was  instructed  that  the  plaintiff  had  a  lawful 
right  to  pass  along  the  street,  and  if  in  doing  so  she  was, ' 
without  her  own  fault,  injured  by  the  defendant's  train,  in 
consequence  of  its  careless  management,  she  could  recover. 
This  instruction  is  questioned,  and  it  is  argued  with  much 
force  and  ability,  that  so  much  of  a  street  as  is  lawfully 
appropriated  for  the  purpose  of  a  railway  track  is  no  longer 
subject  to  common  use  as  a  street,  and  that  the  corporation 
had,  except  at  crossings,  a  right  to  as  strictly  exclusive  pos- 
session of  it,  as  it  had  to  any  other  part  of  its  road.  The 
question  is  one  of  much  importance,  and  ought  not  to  be 
decided  without  the  fullest  argument.  The  appellee  has 
waived  its  discussion,  however,  choosing  to  rest  upon  other 
and  impregnable  grounds,  and  we  have,  as  has  been  already 
seen,  concluded  that  the  verdict  cannot  bo  disturbed,  even 
if  there  were  erroneous  instructions  given.  A  jnajority  of 
the  court  is  not,  as  now  advised,  readily  able  to  agree  as  to 
this  instruction,  and  for  this  reason  no  opinion  is  inthnated 
upon  the  subject. 

In  addition  to  the  evidence  already  stated,  it  was  shown 
that  the  plaintiff  was  deaf;  that  while  walking  along  the 
track  in  the  street,  the  train,  going  in  the  same  direction, 
struck  her,  inflicting  the  injury;  that  when  she  stepped 
upon  the  side  track  she  looked  both  ways,  being  able  to 
see  about  half  a  mile  in  either  direction,  and  no  train  was 
in  sight;  that  she  was  walking  rapidly, -and  did  not  after- 
^vards  look  back;  that  when  injured  she  was  about  fifty  feet 
from  the  point  at  which  she  would  have  left  the  track,  and 
had  walked  about  two  hundred  feet  upon  the  side  track, 
and  a  few  rods  upon  the  main  track. 

The  jury  was  instructed  that  if  the  negligence  of  the 
plaintiff  contributed  proximately  to  the  injury,  no  recovery 
could  be  had,  unless  the  negligence  of  the  defendant  was  so 
gross  as  to  imply  a  willingness  to  inflict  the  injury ;  that  if  the 
plaintiff  was  deaf  at  the  time,  and  placed  herself  so  near 
the  track  as  to  endanger  her  personal  safety,  that  was  neg- 
ligence, and  if  it  directly  contributed  to  the  injury  she 
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could  not  recover,  unless  it  was  found  that  there  was  gross 
negligence  on  the  part  of  the  defendant,  evincing  a  willing- 
ness to  do  the  injury;  that  if  deaf  when  she  placed  herself 
upon  the  track,  then  ordinary  diligence  required  her  to  use- 
her  other  faculties  ta  guard  against  danger,  and  an  observa- 
tion previous  to  the  injury  would  not  be  sufficient,  unlessso* 
recent  as  to  preclude  any  reasonable  probability  of  danger. 

The  following  was  also  given:  "The  persons  in  charge 
of  the  train,  in  the  absence  of  any  actual  knowledge,  had 
the  right  to  suppose  that  the  plaintiff  was  in  possession  of  her 
ordinary  faculties,  including  her  sense  of  hearing,  and  that 
she  would  avoid  the  approaching  train  if  the  ordinary  signals 
were  given,  and  if,  while  indulging  in  this  fair  presump- 
tion, in  good  faith,  the  train  had  approached  so  near  to  the 
plaintiff  that  it  was  impossible  to  stop  it,  then  the  mere 
absence  of  an  effort  to  do  that  which  would  have  been 
unavailing,  cannot  charge  the  defendant,  unless  the  rate  of 
speed  of  such  train  was  such  as  to  amount  to  gross  negligence^ 
and  to  imply  a  vnUingness  to  inflict  the  injury  on  the  part  of  the 
defendant.^* 

The  words  in  italics  were  excepted  to  by  the  defendant, 
who  had  asked  the  other  part  of  the  instruction  to  be  ^Veii«-N 
The  modification  was,  perhaps,  unnecessa^,  especially  as 
the  same  thing  had  already  been  given,  and^ii^thout  it  the    / 
instruction  as  asked  was  correct.    But  th^re  WIeis  no  Wror    , 
in  adding  the  matter  objected  to.   It  was  g^oi  lamr^Bud  ap-   J 
pllcable  to  the  evidence,  and  was,  besides.  Well  calculdte^  xo  / 
guard  the  jury  against  possible  misapprehensi&ir;  ^ -^'•-- -- 

The  judgment  is  affirmed,  with  one  per  cent,  damages 
and  costs. 

Gbsgoet,  J.,  having  been  of  counsel,  did  not  sit  in  this 
case. 

B.  Jones,  S.  A.  Huffy  and  B.  W.  Langdon,  for  appellant. 

jD.  McDofudd  and  A.  Q.  Porter,  for  appellee. 
Vol.  XXVL— 6. 
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80   o»,  Steel  v.  The  State, 

PsiTAL  STATurnL— CovBTKUCTzoH  OF.— Penal  statntM  must  be  constnied 

Btrictly. 
Seductiok. — In  a  proseoution  for  sedaction,  under  section  15, 2  O.  &  H»  441, 

the  Jury  cannot  impose  a  fine,  in  connection  with  imprisonment  in  the 

county  jaiL 

APPEAL  from  the  Ohio  Circnit  Court. 

Ray,  J. — ^This  was  an  indictment  for  Beduction.  The 
appellant  was  tried  and  convicted.  The  verdict  of  the  joty 
imposed  imprisonment  in  the  county  jail  for  thirty  days, 
and  assessed  also  a  fine  of  two  hundred  and  seventy-five 
dollars.  The  abstract  complies  with  the  rule  of  this  court 
as  to  one  point  only,  and  therefore  the  only  point  we  shall 
determine  is  whether  the  verdict  is  contrary  to  law. 

The  statute  provides  that  the  person  convicted  "  shall  be 
imprisoned  in  the  state  prison  for  not  less  than  one,  nor 
more  than  three  years,  and  fined  not  exceeding  five  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding 
six  months."    2  G.  &  H.,  §  15,  p.  441. 

This  language  authorizes  the  jury  to  impose  a  fine  only 
in  cases  where  the  circumstances  attending  the  commission 
of  the  ofiense  authorize  the  imprisonment  of  the  offender 
in  the  state  prison.  This  is  the  plain  import  of  the  words 
used.  The  rule  to  be  observed  in  the  construction  of  penal 
statutes  is  thus  stated  by  Chief  Justice  Marshall  :  <^The 
rule  that  penal  statutes  are  to  be  construed  strictly  is,  per- 
*  haps,  not  much  less  old  than  construction  itself.     It  is 

founded  on  the  tenderness  of  the  law  for  the  right  of  indi- 
viduals; and  on  the  plain  principle  that  the  power  of 
punishment  is  vested  in  the  legislative,  not  in  the  judicial 
department.  It  is  the  legislature,  not  the  court,  which  is  to 
define  a  crime  and  ordain  its  punishment.  *  *  The 
intention  of  the  legislature  is  to  be  collected  from  the 
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words  they  employ.  Where  there  is  no  ambiguity  in  the 
words,  there  is  no  room  for  construction.  The  case  must 
be  a  strong  one  indeed,  which  would  justify  a  court  in 
departing  from  the  plain  meaning  of  words,  especially  in  a 
penal  act,  in  search  of  an  intention  which  the  words  them- 
selves did  not  suggest."  The  United  States  v.  WUtberger^  5 
Wheat.  76. 

But  on  examination  of  other  sections  of  the  same  statute 
will  disclose  that  where  the  legislature  clearly  intended  to 
add  the  fine  to  imprisonment,  either  in  the  state  prison  or 
in  the  county  jail,  they  have  expressed  such  intention  in 
language  of  no  doubtful  significance.  The  twentieth  sec- 
tion provides,  that  upon  conviction  of  petit  larceny,  the 
offender  shall  be  fined,  imprisoned  in  the  state  prison  and 
disfranchised,  or  fined,  disfranchised  and  imprisoned  in  the 
jail  of  the  proper  county. 

The  ability  of  the  legislature  to  express  an  intention 
clearly  is  not,  therefore,  to  be  questioned,  and  it  is  not  our 
province  to  add  to  the  penalties  imposed. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  triaL 

W.  S.  Holmany  for  appellant. 

D.  E.  Williamsony  Attorney  General,  for  the  State. 


Rhobb  v.  Green. 


CovENAKT  or  W A&BANTT. — EjECTXEVT. — ^In  a  8ult  by  A  against  B,  upon  the 
GOTenantfl  in  a  conyeyanoe  of  land,  tlie  breach  alleged  was  that  one  C  had, 
in  an  action  of  ejectment  against  A,  recoYered  the  land  on  a  paramount 
title,  whereby  A  was  ericted,  &o. 

Held,  that  the  complaint  was  not  bad  on  demurrer,  for  not  alleging  that  B 
had  notice  of  the  ejectment  suit 

SLuxE. — But,  the  general  denial  having  afterwards  been  pleaded,  the  record 
of  the  recovery  in  ejectment,  without  proof  that  B  had  notice  of  the  pen- 
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dency  of  the  suit,  though  proper  eyidence  of  the  eTiction  of  A,  was  not 
CTidence  of  the  title  of  G. 

BEroaMATioN  OP  Contract. — Pkactice. — Since  the  adoption  of  the  code  of 
1852,  in  a  suit  for  a  breach  of  a  written  contract,  a  mistake  in  the  instru- 
ment may  be  corrected. 

Pleading. — ^Where  the  general  denial  has  been  pleaded,  it  is  not  error  io 
sustain  a  demurrer  to  another  paragraph  of  the  answer,  which  alleges 
matter  in  denial  of  that  which  it  would  be  incumbent  upon  the  plaintiff 
to  proye,  to  maintain  his  action. 

APPEAL  from  the  Warren  Circuit  Court. 

Elliott,  J. — This  was  an  action  by  Green  against  Mhode^ 
the  appellant,  on  the  covenants  in  a  deed  executed  by  Rhode 
to  Greeny  for  certain  lands  situated  in  Edgar  county,  in  the 
State  of  Illinois.  The  deed  contained  covenants  of  seizin, 
against  incumbrances  and  general  warranty.  The  conside- 
ration expressed  in  the  deed  was  $1,687  50.  The  breach 
alleged  was,  that  one  James  MUcheli,  a  citizen  of  the  State 
of  Indiana^  instituted  an  action  of  trespass  and  ejectment 
against  Green^  in  the  Circuit  Court  of  the  United  States, 
for  the  district  of  lUinoiSy  and  therein  recovered  said 
lands  from  him,  on  a  title  paramount,  in  fee  simple,  whereby 
he  was  ejected  from  said  lands;  that  therefore  the  cove- 
nants in  the  deed*  were  broken  and  had  wholly  failed,  and 
the  said  lands  were  wholly  lost  to  the  plaintiff*.  The  dam- 
ages were  laid  at  $3,300.  The  complaint  further  alleged 
that  a  mistake  was  inadvertently  committed  in  drawing 
the  deed  from  Rhode  to  the  plaintiff",  by  describing  one  of 
the  tracts  of  land  thereby  conveyed,  as  the  north-west 
quarter  of  the  north-east  quarter  of  section  one,  in  township 
sixteen  north,  of  range  twelve,  when  it  should  have  been 
the  north-west  quarterof  the  south-east  quarter  of  the  same 
section,  township  and  range.  Copies  of  the  deed  and  of 
the  record  of  the  proceedings  and  judgment  in  the  eject- 
ment aoit  were  filed  with,  and  made  part  of,  the  com- 
plaint. 

A  demurrer  was  filed  to  the  complaint  and  overruled,  to 
which  Rhode  excepted,  and  then  filled  an  answer  of  six 
paragraphs. 
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The  first  was  a  general  denial.  On  the  second,  fourth 
and  fifth,  issues  were  formed,  and  no  question  arises  upon 
them  here,  and  hence  they  will  not  be  further  noticed. 

The  third  alleged  that  the  defendant,  at  the  time  of  the 
sale  and  conveyance  of  the  land  to  Greeriy  held  the  same  by 
a  title  in  fee,  and  also  held  a  mortgage  on  the  same  lands, 
executed  to  him  by  one  Hawcrthj  dated  February  17, 1857, 
to  secure  the  payment  of  $8,275 ;  that  said  mortgage  was  a 
valid  lien  on  the  lands,  and  was  prior  and  superior  to  the 
lien  of  the  judgment  of  MUchett  against  Haworth;  that  at  the 
time  the  defendant  executed  the  deed  sued  on  to  the  plain- 
tift^he  also  passed  over,  assigned  and  transferred  said  mort- 
gage to  the  plaintiff,  which  would  have  protected  his  title, 
but  which  the  plaintifi*  had  released,  as  the  defendant  was 
informed  and  believed. 

The  sixth  denied  that  there  was  any  titie  to  said  land 
paramount  to  the  title  conveyed  by  the  defendant  to  the 
plaintiff.  It  averred  that  the  defendant  originally  held  said 
lands  by  deed  in  fee  simple  from  Isaac  P.  Leuna^  dated  July  12, 
1851,  which  was  duly  executed  and  recorded,  and  a  copy  of 
which  is  set  out  in  the  answer;  that  on  the  13th  of  Febru- 
ary^ 1857,  the  defendant  sold  and  conveyed  these  lands, 
with  others,  to  Thomas  Haworth^  by  deed  in  fee  simple,  and 
to  secure  18,275,  the  purchase  money  therefor,  Haworth^ 
on  the  17th  of  the  same  month,  executed  to  the  defendant 
a  mortgage  on  the  lands  so  conveyed,  which  was  duly 
acknowledged,  and  recorded  in  the  proper  county.  A  copy 
of  the  mortgage  is  also  set  out.  That  afterwards,  on  the  8d 
day  of  August^  1860,  said  Haworth^  being  in  failing  circum- 
stances, and  not  being  able  to  pay  the  purchase  money  for 
said  lands,  re-conveyed  the  same  to  the  defendant,  in  dis- 
charge of  the  purchase  money  due  and  unpaid,  which  con- 
veyance, also  made  a  part  of  the  answer,  was  duly  acknowl- 
edged and  recorded;  that  the  defendant  had  no  knowledge 
of  the  existence  of  any  judgment  against  said  Hdioorth;  that 
the  defendant  afterwards,  on  the  6th  of  August^  1860,  sold 
the  land,  and  executed  the  deed  sued  on,  to  the  plaintiffl 
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The  answer  admits  that  Mitehdl  held  a  judgment  against 
JSaworthy  dated  Jarmary  5, 1869,  but  denies  that  it  was  a  lien 
on  said  lands. 

The  court  sustained  a  demurrer  to  the  third  and  sixth 
paragraphs  of  the  answer,  to  which  the  defendant  excepted. 

The  court,  to  which  the  cause  was  submitted  for  trial, 
found  for  the  plaintifi*,  and  assessed  his  damages  at  the  suna 
of  $1,203  75.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  finding.    The  defendant  appeals. 

The  overruling  of  the  demurrer  to  the  complaint  is  the  first 
error  complained  of.  The  objections  urged  to  the  complaint 
are :  1.  That  Rhode^  having  no  notice  of  the  ejectment  suit 
of  Mitchell  against  GreeUy  is  not  bound  thereby,  and,  2.  That 
the  mistake  in  the  deed,  in  the  description  of  one  of  the 
tracts  of  land,  could  only  be  corrected  by  suit  brought  in 
the  county  where  the  land  lies.  Neither  of  the  objections 
was  well  taken.  It  was  not  necessary  that  Rhode  should 
have  had  notice  of  the  ejectment  suit,  to  enable  Ghreen  to 
maintain  an  action  on  the  covenants  of  the  deed,  after 
eviction.  The  breach  assigned  is  that  Green  was  evicted 
by  a  paramount  title  in  Mitchell.  Under  the  general  denial, 
the  burden  of  proving  the  alleged  breach  of  the  covenants 
rested  on  the  plaintiff;  and  whether  the  record  of  the  recov- 
ery by  Mitcheli  in  the  ejectment  suit,  without  notice  to  Bhode 
of  the  pendency  of  that  suit,  would  be  evidence  in  this  suit 
of  a  paramount  title  in  MitcheU,  is  a  very  different  question. 

Since  the  adoption  of  our  code,  abolishing  all  distinction 
between  actions  at  law  and  suits  in  equity,  there  can  be  no 
question  of  the  right  of  a  party  in  a  suit  for  a  breach  of  a 
written  contract,  to  have  a  mistake  in  the  instrument  cor- 
rected in  the  same  suit.  But,  if  this  were  otherwise,  the 
objection  in  this  case  could  not  be  reached  by  a  demurrer 
to  the  complaint,  as  a  part  of  the  land  was  correctiy  des- 
cribed. 

It  is  also  insisted  that  the  court  erred  in  sustaining  the 
plaintiff's  demurrer  to  the  third  and  sixth  paragraphs  of  the 
defendant's  answer.    But  we  do  not  think  so. 
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The  general  rule  at  law  is,  that  where  a  party  who  holds 
a  mortgage  lien  on  an  estate  purchases  and  receives  a  deed 
for  the  equity  of  redemption,  by  the  union  of  the  two  estates 
in  the  same  person,  the  mortgage  lien  becomes  extinguished. 
But  in  such  cases,  when  necessary  to  subserve  the  purposes 
of  justice,  equity  will  keep  the  mortgage  alive,  or  regard  it 
as  subsisting.  Here,  the  mortgage  was  on  several  other 
tracts  of  land  beside  those  conveyed  to  Greeny  and  it  is 
averred  in  the  sixth  paragraph  of  the  answer  that  the  whole 
of  the  lands  were  re-conveyed  to  Rhode  in  payment  and 
satisfaction  of  so  much  of  the  debt  secured  by  the  mort- 
gage as  remained  unpaid.  There  is  no  averment  or  indica- 
tion in  that  paragraph  that  JRhode  had  any  intention  to  keep 
the  mortgage  alive  or  subsisting  for  any  purpose.  If,  as  is 
alleged,  MUcheU  recovered  a  judgment  against  Hawcrth 
while  the  latter  held  the  legal  title  to  the  lands,  and  had 
paid  a  part  of  the  purchase  money,  and  if  that  judgment 
operated  as  a  lien  on  the  interest  of  Haworih  in  the  lands, 
he  could  not  defeat  the  lien  of  the  judgment,  subject  as 
it  was  to  the  mortgage,  by  a  re-conveyance  of  the  land 
to  Bhode;  and  it  may  be  questioned  whether,  under  such 
circumstances,  equity  would  interpose,  even  upon  a  com- 
plaint filed  before  the  sale  under  the  judgment,  and  assert 
the  lien  of  the  mortgage  thus  satisfied.  But  on  this  point 
we  decide  nothing,  as  there  is  another  objection  to  these 
answers  that  renders  them  clearly  bad.  It  is  this:  it  does 
not  appear  by  the  complaint,  nor  is  it  averred  in  either  of 
these  paragraphs  of  the  answer,  that  Mitchells  title,  upon 
which  he  recovered  the  lands  in  the  ejectment  suit,  was 
based  upon  the  judgment  which  it  is  alleged  he  recovered 
against  JECaworthy  or  had  any  connection  whatever  with  that 
judgment 

The  sixth  paragraph  denies  the  existence  of  a  paramount 
title,  but  as  this  denial  was  covered  by  the  general  denial 
already  filed,  it  might  have  been  stricken  out  on  motion, 
and  as  a  proper  result  was  reached  by  the  demurrer,  the 
defendant  cannot  complain. 
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Another  point  presented  by  the  appellant  is  that  the 
conrt  erred  in  overruling  his  motion  for  a  new  triaL 

One  of  the  reasons  assigned  for  a  new  trial  was  that  the 
finding  of  the  court  was  not  sustained  by  the  evidence. 
This  objection  seems  to  be  well  taken.  The  evidence  is 
made  part  of  the  record  by  a  bill  of  exceptions.  No  evi- 
dence of  the  title  of  MUeheU  was  given  to  the  court.  True, 
the  plaintiff  gave  in  evidence  a  duly  authenticated  copy  of 
the  record  of  the  proceedings  and  judgment  in  the  eject- 
ment suit  of  Mitchdl  against  him,  but  it  was  not  shown  that 
BJvode  had  any  notice  of  the  pendency  of  that  suit.  It  does 
not,  therefore,  bind  him.  It  is,  as  to  him,  res  inter  alios  adMy 
and,  in  this  suit,  is  no  evidence  of  a  paramount  title  in 
Mitchdl,  It  was  proper  evidence  of  the  eviction  of  Ghreen^ 
but  not  of  MitchdPs  title.  Bender  v.  Fromberger^  4  Dallas 
436. 

In  the  case  of  SomervilMs  Ex.  v.  HamiUoUy  4  Wheat. 
230,  which  was  an  action  of  covenant  on  a  deed,  the  plain- 
tiff had  been  evicted  from  the  land  and  the  defendant  had 
notice  of  the  pendency  of  the  suit,  and  the  judges  were  equally 
divided  on  the  question  whether  the  recovery  was  prima 
fade  evidence  of  paramount  title  in  the  claimant,  or  whether 
that  fact  must  be  shown  by  other  proper  evidence. 

The  principle  announced  in  the  case  at  bar  is  fully  sus- 
tained by  the  cases  of  JBowdl  v.  Wilsoriy  2  Blackf.  418,  and 
Morris  v.  ImcoSj  8  Blackf.  9.  True,  these  were  suits  by  the 
assignees  against  the  assignors  of  promissory  notes,  but  the 
principle  involved  is  the  same.  See,  also,  Blasdale  v.  Balh 
cocky  1  John.  517;  Kip  v.  Brighaniy  6  id.  158;  7  id.  168; 
Swartwout  v.  PaynCy  19  id.  294 ;  Bartldt  v.  CampbeUy  1  Wend. 
50;  TrusteeSy  ^c?.,  v.  GaUUiariy  4  Cow.  340. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Milford  and  Milfordy  for  appellant. 

B.  F.  Ghregoryy  J.  Harper  and  J.  H.  Browriy  for  appel- 
lee. 
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Anbebson  V.  The  Statb. 

EvmsscK— ADMnsiovt  ov  AcxnraiD.— The  deliberate  admiseione  of  a  party, 
made  under  oath,  while  giying  testimony  as  a  witness  in  a  cause,  are  suf** 
fidenty  without  corroboratiTO  eyidence,  to  support  a  conyiction  for  a 
felony. 

APPEAL  from  the  Marion  Circuit  Court 

Fbazeb,  J. — ^The  appellant  was  indicted,  tried  and  con- 
victed for  being  a  professional  gambler. 

The  evidence  was  sufficient  to  support  the  verdict.  It 
was  made  upof  defendant's  own  statements,  voluntarily  made 
under  oath,  as  a  witness,  upon  the  trial  of  another  cause,  which, 
if  true,  could  leave  no  doubt  of  his  own  guilt.  Such  state- 
ments made  deliberately  under  oath,  which  would,  if  false, 
constitute  perjury,  must  necessarily  receive  greater  weight 
than  casual  admissions,  loosely  made,  in  ordinary  conversa- 
«tion.  A  verdict  resting  solely  upon  such  evidence  cannot 
be  disturbed  in  this  court.  It  is  not  a  settled  rule  of  law 
that  a  conviction  cannot  be  had  upon  ordinary  confessions 
and  admissions,  without  proof  of  extrinsic  facts  tending  to 
show  guilt.  The  weight  of  English  authority  is  otherwise, 
though  in  that  country,  as  well  as  in  this,  the  point  has 
been  much  discussed  and  somewhat  gravely  questioned. 
But  in  a  case  like  the  one  before  us,  there  is  no  reason 
whatever  for  a  rule  which  would  forbid  a  conviction.  It 
would  be  difficult  to  conceive  of  evidence  of  guilt  ordinarily 
more  satisfiEK^tory  to  a  sensible  mind  than  the  party's  own 
statements,  solemnly  and  freely  made  under  oath,  upon  the 
trial  of  another  cause,  when  not  himself  accused,  and  when 
no  motive  or  inducement  is  perceptible  to  beget  a  departure 
from  the  truth,  and  when  falsehood  would  be  willful  and 
corrupt  pegury. 

One  Samuel  D.  Maxwdl  was  foreman  of  the  grand  jury 
which  found  the  bill.  It  was  indorsed,  *^  A  true  bill,  S.  D. 
Maxwelly  foreman,"  and  a  motion  to  quash  upon  the  ground 


90  SUPBEME  COXTRT  OP  INDIANA. 

Cassel  V,  CasML 

that  the  signature  of  the  foreman  was  not  written  ^^Samud 
jD.  Maxwelly'  was  overruled,  and  this  is  assigned  for  error. 
Such  a  point  cannot  be  expected  to  find  favor  in  this  court 
upoijL  its  own  intrinsic  merits.  No  authority  is  cited  against 
the  action  of  the  court  below  upon  the  question,  and  we 
know  of  none. 

The  judgment  is  afltoned,  with  costs. 

S.  A.  CoUey  and  J.  N.  Sweetser^  for  appellant. 

J).  JS.  WiUiamson^  Attorney  General,  for  the  State. 


Cassel  v.  Cassel. 

MoETGAGE. — MoTiOH  TO  Set  Abidb  Decbee. — A  mortgage  was  giyen  to 
secure  money  payable  in  instalments  at  different  periods,  and  in  a  suit 
for  foreclosure  after  one  only  of  the  instalments  had  become  due,  the 
court  ordered  a  sale  ot  the  whole  of  the  mortgaged  premises  to  satisfy  all 
the  instalments,  without  having  ascertained  whether  the  premises  were 
dlTisible.  Motion,  for  this  reason,  after  the  lapse  of  two  years,  to  set 
aside  the  order. 

Reldj  that  the  motion,  if  in  any  yiew  admissible,  came  too  late. 

APPEAL  from  the  Wiitley  Common  Pleas. 

Elliott,  J. — ^Suit  by  Daniel  Cassdy  the  appellee,  against 
the  appellant,  Samuel  Cassd,  to  foreclose  a  mortgage  given 
by  the  latter  to  the  former  on  an  "undivided  one-third  part 
of  a  portp,ble  steam  circular  saw  mill,"  and  one  undivided 
third  of  a  lease  of  the  land  on  which  the  saw  mill  was  situ- 
ated, to  secure  the  payment  of  four  several  promissory 
notes,  amounting  in  the  aggregate  to  the  sum  of  $640. 
Process  was  duly  served  on  the  defendant  more  than  ten 
days  before  the  first  day  of  the  term  of  the  court  at  which 
the  cause  was  pending,  but,  failing  to  appear,  a  default  was 
taken  against  him.  The  cause  was  submitted  to  the  court 
upon  the  default^  and  the  court  found  that  there  was  then 
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due  to  the  plaintiff  on  the  notes  secured  by  the  mortgage 
the  sum  of  $376  21,  and  that  there  would  become  due  on 
.the  Ist  day  of  September^  1863,  the  further  sum  of  $125; 
and  on  the  Ist  day  of  September^  1864,  the  further  sum  of 
$126,  with  interest  on  the  last  instalment  from  the  15th  day 
of  AprUy  1862,  and  rendered  a  judgment  for  the  amount 
due  at  the  date  thereof,  and  for  a  foreclosure  of  the  mort- 
gage and  sale  of  the  undivided  one-third  of  the  saw  mill,  and 
the  leasehold  premises  on  which  it  was  situated,  *<to  satisfy 
said  sum  of  $376  21,  so  found  due  as  aforesaid,"  and  costs 
of  suit;  and  that  any  surplus  remaining  be  applied  to  the 
installments  not  then  due.  There  was  no  finding  by  the 
court  as  to  the  divisibility  of  tiie  property. 

At  a  subsequent  term  the  defendant  moved  the  court  to 
set  aside  the  order  for  the  sale  of  the  mortgaged  property, 
for  the  following  reasons: 

1,  "The  order  of  sale  is  not  supported  by  the  finding. 

2.  "The  order  directs  the  sale  of  the  entire  mortgaged 
premises  for  the  payment  of  the  entire  sum  secured  by  the 
mortgage,  a  large  part  of  which  was  not  then  due,  without 
having  first  found  that  the  mortgaged  premises  could  not  be 

'  divided  and  sold  in  parcels  without  injury  to  the  same." 

The  plaintiff  appeared  to  and  resisted  the  motion.  The 
court,  on  the  hearing,  refused  to  set  aside  the  entire  order 
of  sale,  but  set  aside  all  that  part  of  the  judgment  and  order 
of  sale  relating  to  the  instalments  not  due  at  the  date  of  the 
judgment,  leaving  the  judgment  for  the  sum  then  due, 
and  for  a  foreclosure  and  sale  of  the  mortgaged  property 
for  the  payment  thereof,  in  force.  To  this  order  of  the 
court  the  defendant  excepted,  and  appeals  to  this  court. 

There  is  no  error  presented  by  the  record  of  which  the 
appellant  can  avail  himself  in  this  appeal. 

The  judgment  of  foreclosure  was  rendered  October^  21, 
1862.  The  motion  to  set  aside  the  order  of  sale,  &c., 
was  in  writing.  It  does  not  very  clearly  appear  fipom  the 
record  at  what  time  it  was  filed,  but  there  is  nothing  in  the 
record  from  which  even  an  inference  can  be  drawn  that 
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it  was  filed  prior  to  the  October  term^  1864,  of  said  court.  It 
was  presented  to  the  court,  and  disposed  of,  at  the  March 
term,  1865.  It  was  not  a  complaint  for  review,  under  the 
statute,  but  simply  a  motion  to  set  aside  the  order  of  sale. 
If  it  could  have  been  properly  made  at  any  time,  it  must 
have  been  founded  on  the  latter  clause  of  section  99  of  the 
code,  whch  authorizes  the  court,  at  any  time  within  one  year, 
to  relieve  a  party  from  a  judgment  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect,  and  to  supply  an  omission  in  any  proceeding."  Here, 
the  motion  was  not  even  made  for  at  least  two  years  after 
the  judgment  was  rendered.    This  was  too  late. 

It  will  be  observed  that  this  was  but  a  chattel  mortgage, 
and  we  do  not  decide  that  in  such  a  case  it  would  be  the 
duty  of  the  court  to  ascertain  or  find  whether  the  property 
was  divisible,  before  ordering  a  sale.  Nor  do  we  hold  that 
if  the  motion  had  been  made  in  proper  time,  and  in  refer- 
ence to  a  judgment  which  was  erroneous,  for  the  reason  stated, 
that  the  order  of  the  court  striking  out  from  the  judgment 
and  order  of  sale  all  that  related  to  the  instalments  not  due, 
would  have  constituted  any  error  of  which  the  mortgagor 
could  complain.    Upon  these  points  we  decide  nothing. 

The  judgment  is  afiBjmed,  with  costs. 

i.  M.  Ninde  and  B.  S.  Taylor^  for  appellant. 

J*  L.  Warden  and  X  Morris j  for  appellee. 


Steel  v.  The  State. 


APPEAL  from  the  Jefferson  Circuit  Court 

Ray,  J. — Indictment  under  section  ten  of  the  act  to 

regulate  and  license  the  sale  of  spirituous  liquors.    1  G. 

k  H.,  616.    The  allegations  are  that  the  appellant,  without 
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license,  ^^did  unlawfully  sell  for  one  dime,  barter  for  and 
give  away,  certain  intoxicating  liquor,  in  a  less  quantity  than 
a  quart  at  a  time,"  &c.  A  motion  was  made  to  quash  for 
duplicity  and  uncertainty.  To  the  action  of  the  court  in 
overruling  this  motion  the  proper  exception  was  taken. 
Under  the  statute,  it  does  not  constitute  an  offense  to  give 
away  the  liquor,  where  the  donor  has  no  license  to  sell. 
That  averment,  therefore,  not  being  in  the  disjunctive,  is 
immaterial.  So  also  the  averment  that  the  appellant  did 
"barter  for,"  &c., "  certain  intoxicating  liquor,"  constitutes  no 
violation  of  the  law,  and  creates  no  uncertainty  as  to  the 
offense  which  is  properly  charged.  A  conviction  under 
this  allegation  could  not  have  been  sustained,  even  if  the 
langu^e  were  held  to  charge  a  barter  of  the  liquor,  for  the 
price  is  not  stated.  The  motion  was  therefore  properly 
overruled. 

The  judgment  is  affirmed,  with  costs. 

Walker  ^  Matthews^  AUison  ^  Friedley  and  Harrington  ^ 
KcrbUyy  for  appellant. 

jD.  E.  WiUiamsony  Attorney  General,  for  the  State. 


Malott  v.  The  State. 


ABsntACT  OF  Becoiu). — A  compliaace  with  the  10th  role  of  the  court, 
leqairing  abstraets  of  the  record  to  be  filed  by  the  appellant^  will  be 
iiudBted  on. 

APPEAL  from  the  Washington  Common  Pleas. 

Frazsb,  J. — ^This  cause  is  attempted  to  ^e  submitted 
without  any  compliance  whatever  with  the  tenth  rule  of 
tlus  court,  requiring  an  abstract  of  the  record.  A  fulfill- 
ment of  the  requirements  of  that  rule  is  so  necessary  to  a 
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prompt  aad  correct  disposition  of  the  business  of  this  court, 
and  is  so  well  commended  by  our  experience  under  it,  as 
well  as  by  its  existence  and  enforcement  in  other  appellate 
courts,  that  we  must  insist  upon  its  observance;  especially 
where,  as  in  this  case,  no  important  question  is  involTcd, 
and  the  case  would,  at  any  rate,  probably  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

H,  Heffren^  for  appellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


CoLB  and  Another  v,  B^nbem^ir  and  Others. 

UsuKT. — JuKioB  IvcnaiBRANCEB. — A  junior  incumbrancer,  where  the  debtor 
is  inaoWent)  may  set  up  the  defense  of  usury  to  a  prior  incumbrance^ 
without  the  consent  of  the  debtor,  for  the  purpose  of  protecting  the  fUnd 
out  of  which  the  liens  are  to  be  satisfied. 

Plea  of  Usukt. — ^It  is  not  necessary  in  a  plea  of  usury,  under  the  present 
statute,  to  aver  that  the  unlawful  interest  was  corruptly  reserved. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Prazer,  J. — ^This  was  a  suit  by  Bansemery  Bro.  ^  Co.^ 
to  foreclose  a  mortgage  on  real  estate,  executed  by  James 
W.  Cole,  Richard  Cole,  who  held  a  prior  mortgage,  and 
certain  judgment  creditors,  whose  judgments  were  liens 
upon  the  real  estate  junior  to  the  plaintiffii'  mortgs^e,  were 
made  defendants,  with  th«  mortgagor.  Richard  Cole  an- 
swered, and  by  cross-complaint  prayed  the  foreclosure  of 
his  mortgage.  James  W.  Cole  answered,  admitting  the  truth 
of  the  cross-complaint.  The  judgment  creditors  answered 
the  cross-complaint,  setting  up  their  liens,  alleging  the 
insolvency  of  the  mortgagor,  and  that  the  claim  of  Richard 
Cole  was  usurious,  in  reserving,  on  the  face  thereof,  interest 
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at  the  rate  of  ten  per  cent,  per  annum,  and  praying  that  his 
recovery  of  interest  might  be  limited  to  six  per  cent,  per 
annum.  The  plaintiffii  filed  a  similar  answer  to  Richard 
Cellos  cross-complaint,  and  demurrers  by  Richard  and  by 
James  W.  Cofe,  to  these  answers,  were  overruled.  Issues  of 
feet  were  then  made,  the  trial  of  which  resulted  in  giving 
Richard  a  judgment,  computing  interest  at  only  six  per 
cent,  per  annum. 

The  first  and  most  important  question  presented  is 
whether  parties,  other  than  the  debtor,  can,  against  his 
wishes,  take  any  advantage  of  mere  usury  in  a  contract,  to 
which  they  are  not  parties,  for  the  purpose  of  so  protecting 
the  debtors'  property,  he  being  insolvent,,  as  to  enable  them 
to  make  out  of  it  liens  held  against  it  by  them,  junior  to 
that  alleged  to  be  usurious. 

Under  the  English  statute  of  12  Anrij  chap.  16,  which  was 
highly  penal,  making  void  any  contract  tainted  with  usury, 
and  imposing  upon  the  lender,  in  addition,  a  forfeiture  of 
treble  the  sum  loaned,  when  unlawful  interest  was  taken, 
**by  means  of  any  corrupt  bargain,"  &c.,  it  was  held  that 
the  act  was  intended  solely  for  the  protection  of  the  bor- 
rower, and  that  therefore  he  only,  and  those  representing 
him,  could  set  up  the  defense  of  usury.  The  same  doctrine 
was  held  in  various  of  our  American  states,  under  statutes 
against  usury  more  or  less  penal  in  their  character.  This 
broad  doctrine,  even  under  such  statutes,  has  been,  in  some 
statee,  relaxed  in  favor  of  subsequent  incumbrancers  and 
judgment  creditors.  Post  v.  Darty  8  Piuge,  689;  Dix  v. 
Van  Wyck,  2  Hill,  522;  Union  Bank  v.  BeU,  14  Ohio  St 
200.  In  this  State,  at  one  time,  the  older  doctrine  seemed 
to  be  settled  as  our  law,  and  if  it  had  not  subsequently 
been  thrown  in  doubt,  we  should  now,  probably,  without 
re-examination,  feel  bound  to  adhere  to  it  as  a  rule  of  pro- 
perty, upon  the  faith  of  which  the  public  had  based  their 
business  transactions*  Stephens  v.  Muir,  8  Ind.  852 ;  Wright 
V.  Bundy,  11  id.  898;  Borum  v.  FoiUs^  15  id.  60.  But  in 
BuUer  v.  Myer^  17  Ind.  77,  this  court,  not  overlooking  what 
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had  been  previously  held  here,  said,  the  question  being  in 
its  path,  that  <^  creditors  of  the  maker  of  an  usurious  instru- 
ment may"  take  advantage  of  the  usury  without  his  per- 
mission, as  his  representatives  may  do.  Thus  the  question 
must  be  deemed  an  open  one,  in  this  State,  to  be  determined 
upon  its  merits. 

Our  statutes  against  usury,  since  1861,  have  not  been 
penal,  and  a  successful  defense  of  usury  involves  now 
simply  a  failure  to  recover  more  than  the  principal  sum, 
with  interest  at  the  rate  of  six  per  cent,  per  annum.  The 
hardship  and  injustice  of  the  defense  is  therefore,  in  a  great 
measure,  if  not  entirely,  removed,  and  thus  a  strong  reason 
for  the  strictness  of  the  old  rule  has  been  swept  away.  The 
lender  still  recovers  his  debt,  and  as  great  a  rate  of  interest 
as,  in  the  judgment  of  the  law,  he  ought  to  demand.  His 
just  rights,  as  the  statute  defines  them,  and  as  the  prevail- 
ing sentiment  of  the  community,  which  is  embodied  in  the 
statute,  would  measure  them,  are  fully  secured  to  hinu 
This  done,  there  can  be  littie  if  any  wrong  to  him  in  allow- 
ing a  junior  incumbrancer  of  real  estate,  held  by  prior  mort- 
gage for  a  debt  tainted  with  usury,  to  protect  the  fund  in 
which  he  is  interested  for  the  payment  of  his  debt,  by  mak- 
ing the  defense.  In  a  case  where  the  whole  fund  must  at 
any  rate  be  exhausted,  and  the  debtor  is  insolvent,  why 
should  it  be  at  his  option  how  it  shall  be  apportioned 
among  his  creditors?  Especially  why  should  one  creditor, 
at  the  will  of  the  debtor,  recover  beyond  what  the  statute 
in  broad  terms  fixes  as  the  limit  of  his  clcdm?  If  it  may  be 
ten  per  cent,  it  may  be  fifty  or  one  hundred,  and  thus  a 
failing  debtor  might,  by  usurious  contracts,  incumber  his 
whole  estate  and  make  it  worthless  to  other  creditors,  whom 
he  sought  to  postpone,  retaining  to  himself,  however,  a 
means  of  protection,  after  thus  forcing  disadvantageous 
compromises  upon  them.  Indeed  it  is  worthy  of  inquiry 
whether  it  is  a  fair  statement  of  the  object  of  our  present 
statute  against  usury,  to  say  that  it  was  intended  solely  for 
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the  protection  of  the  borrower,  and  whether  the  conclusion 
deduced  therefrom,  that  therefore  others  than  he  shall  not 
take  advantage  of  it,  is  either  logical  or  just.  A  debtor 
pays  his  obligations  and  performs  his  contracts  for  his  own 
benefit,  and  yet  anybody  interested  in  the  question  of  his 
liability  may  show  such  payment  or  performance.  The  fact 
is  the  courts  were  formerly  impelled  by  a  sense  of  justice 
to  limit  the  operation  of  severe  statutes  against  usury,  and 
supported  themselves  in  doing  so  by  a  course  of  reasoning 
which  was  exceedingly  artificial,  and  sustained  by  but  few 
analogies  in  the  law.  When  the  statute  is  so  changed  that 
justice  no  longer  requires  this,  it  is  questionable  whether  the 
rule  ought  still  to  be  adhered  to.  Without  intimating  a  rule 
of  decision  for  cases  other  than  such  as  is  now  before  us,  we 
do  not  hesitate  to  say  that  it  seems  to  us  that  the  express 
letter  of  the  statute  furnishes  alike  the  measure  of  the 
debtor's  liability,  and  of  the  usurious  creditor's  lawful  de- 
mand, viz:  "the  plaintiff  shall  recover  only  his  principal, 
with  six  per  cent,  interest,  and  costs."    Acts  1861,  p.  139. 

The  remaining  question  is  whether,  in  a  plea  of  usury, 
mider  the  existing  laws  of  this  State,  it  is  necessary  to  aver 
that  the  unlawful  interest  was  corruptly  reserved. 

In  Cohee  v.  Cooper,  8  Blackf.  115,  this  averment' was  held 
to  be  necessary,  upon  the  authority  of  3  Chit.  PL  966,. 
and  notes.  The  rule  of  pleading  thus  announced  in^hitty 
and  well  supported  by  English  cases,  was  correct  under  the 
statute  (12  Ann,  chap.  16)  already  cited.  Owing  to  the 
severity  of  that  enactment  great  strictness  was  required  in 
a  plea  of  usury,  and  an  intention  to  violate  the  statute  was 
held  to  be  a  necessary  element  of  usury.  It  was,  however, 
uniformly  ruled  that  when,  by  mistake  or  miscalculation  a 
greater  rate  of  interest  was  reserved  than  was  allowed  by 
law,  the  debtor  would  be  relieved  from  payment  of  the 
excess.  Our  statute,  as  already  appears,  has  put  upon  this 
latter  footing  all  contracts  wherein  a  greater  rate  of  interest 
tlian  six  per  cent,  per  annum  is  reserved,  and  no  forfeiture 
Vol.  XXVI.— 7. 
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or  penalty  is  inciirred.  There  is  therefore  now  no  reason 
here  for  the  allegation  that  the  contract  was  corruptly 
made,  and  the  rule  of  pleading  requiring  it  must  conse- 
quentiy  be  deemed  to  have  ceased  to  exist 

The  judgment  is  affirmed,  with  costs, 

J.  M.  La  BuCj  for  appellants. 

£.  W.  LangdoTij  H.  W.  Chase  and  Jl  A.  JVUstach^  for  ap- 
pellees. 


Combs  v.  Thb  Statb, 

CiYiL  AKD  Cbimikal  CIRCUIT  CouBTa.— The  act  approyed  December  20, 1866^ 
proyiding  for  criminal  and  ciyil  circuit  courts,  is  not  repugnant  to  the  con- 
stitution. 

Sixteenth  Judicial  Ci&cuit. — The  act,  approyed  on  the  same  day,  creating 
the  sixteenth  Judicial  circuit,  is  constitutional. 

APPEAL  from  the  Marion  Criminal  Circuit  Court 
Gbbgory,  0.  J. — Combs  was  indicted  and  convicted  in  the 
Mdriom  Criminal  Circuit  Court,  for  a  felony  committed  by 
him.  It  is  claimed  that  the  acts  of  the  legislature  creating 
that  court  i^nd  conferring  upon  it  its  jurisdiction  are  uncon- 
stitutional. This  presents  the  only  question  involved  in 
the  case. 

The  legislature,  on  the  20th  of  December^  1865,  passed  an 
act  amending  sections  two  and  five  of  the  act  organizing 
circuit  courts,  approved  Jwne  1,  1852,  and  providing  for 
criminal  and  civil  circuit  courts,  in  which  it  is  provided, 
among  other  things,  that  a  criminal  circuit  court  shall  be 
organized  and  held  in  all  counties  having  ten  thousand 
voters  or  more,  with  original  excludve  jurisdiction  of  all 
felonies,  and  of  all  misdemeanors,  except  as  provided  by  law 
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for  justices  of  the  peace,  and  such  appellate  jurisdiction  in 
all  criminal  actions  as  is  or  may  be  provided  by  law  for 
the  circuit  court  On  the  same  day,  the  legislature  passed 
another  act  creating  the  sixteenth  judicial  circuit,  and  pro- 
viding for  the  election  of  a  judge  and  prosecuting  attorney 
tiiereof,and  providing  compensation  therefor,  and  declaring 
its  jurisdiction,  and  providing  for  the  transfer  of  actions 
thereto;  in  which  it  is  provided,  among  other  things,  that 
the  county  of  Marion  shall  be  created  into  and  constitute 
the  sixteenth  judicial  circuit,  and  that  there  shall  be  estab- 
lished therein  a  criminal  Circuit  Court,  with  jurisdiction  as 
provided  by  law.  It  is  insisted  that  these  acts  are  obnox- 
ious to  the  provisions  of  sections  twenty-two  and  twenty- 
three  of  the  fourth  article. of  the  state  constitution.  We 
do  not  think  so.  An  act  creating  a  court,  and  conferring 
upon  it  jurisdiction,  does  not  fall  within  the  prohibition, 
that  "the  general  assembly  shall  not  pass  local  or  special 
laws,"  &c.,  "regulating  the  practice  in  courts  of  justice." 
"The  practice  in  courts  of  justice"  means  the  form,  man- 
ner and  order  of  conducting  and  carrying  on  suits  and 
prosecutions,  civil  and  criminal,  as  embodied  in  the  code. 
The  acts  in  question  do  not  come  within  the  provision 
in  the  twenty-third  section,  that  "in  all  other  cases 
where  a  general  law  can  be  made  applicable,  all  laws 
shall  be  general,  and  of  uniform  operation  throughout  the 
State."  An  act  creating  a  circuit  is  local  in  its  nature;  and 
so  far  as  the  acts  under  consideration  create  a  criminal  cir- 
cuit court,  they  are  general  and  of  uniform  operati<3n 
throughout  the  State.  All  counties  having  a  voting  popu- 
lation of  ten  thousand  are  entitled  to  a  criminal  circuit 
court.  This  provision  is  of  as  uniform  operation  as  the 
law  creating  municipal  corporations.  The  fact  that  cities 
have  corporate  powers  not  conferred  on  towns  and  villages, 
has  never  been  considered  as  creating  even  a  doubt  as  to 
the  constitutionality  of  the  act  for  the  incorporation  of 
cities.  Large  communities  require  more  time  for  the  trans- 
action  of  judicial  business  than  small   ones,  and  if  one 
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court  cannot  do  the  business,  there  must  be  more  created. 
And  it  is  idle  to  say  that  the  legislature  cannot  provide  for 
such  an  exigency.  It  would  be  as  absurd  to  say  that  the 
legislature  could  not  create  courts  suflBicient  for  the  trans- 
action of  the  judicial  business  of  the  populous  counties  of 
the  State,  as  to  say  that  that  body  could  not  give  more 
time  for  the  terms  of  the  courts  for  one  county  than  another. 

The  judgment  is  affirmed,  with  costs. 

S.  A.  CoUey  and  J.  C.  Buffkirij  for  appellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


Hurt  v.  The  State. 


Cektiorabi. — Where  the  defendant  had  been  conyicted  of  larceny  in  a  case 
transferred  from  the  Common  Pleas  to  the  Circuit  Court^  and  in  the 
record  filed  on  appeal  in  the  Supreme  Court  it  did  not  appear  that  the 
affidavit  and  information  were  embodied  in  the  transcript  of  the  proceed- 
ings of  the  Common  Pleas  which  had  been  filed  in  the  Circuit  Courts  nor 
even  that  those  papers  had  been  filed  in  the  Circuit  Court,  but  it  never- 
theless appeared  that  some  paper  had  been  before  the  latter  court  which 
had  been  recognized  by  the  parties  as  the  information,  the  Supreme  Court, 
of  its  own  motion,  directed  a  certiorari  to  be  issued. 

APPEAL  from  the  Wells  Circuit  Court. 

•Prazeb,  J. — ^The  appellant  was  prosecuted  in  the  WeUs 
Common  Pleas  for  larceny.  A  change  of  venue  was  taken 
to  the  Circuit  Court,  and  a  transcript  of  the  proceedings  of 
the  Common  Pleas  was  thereupon  filed  in  the  Circuit  Court. 
The  affidavit  and  information  were  not  embodied  in  that 
transcript,  nor  does  it  appear  by  the  record  before  us  that 
those  papers  were  ever  filed  in  the  Circuit  Court,  or  were 
before  that  court,  though  it  does  appear  that  they  had  been 
filed  in  the  Common  Pleas,  and  copies  of  them  are  given, 
the  information  having  one  count  only.    It  seems,  however, 
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that  there  was  some  paper  before  the  Circuit  Court  recog- 
nized by  all  parties  as  the  information ;  that  it  embraced 
two  counts;  that  a  motion  to  quash  each  of  them  was 
overruled;  and  that  the  court  compelled  the  prosecutor  to 
elect  upon  which  one  of  them  he  would  go  to  trial,  and 
that  he  elected  to  go  to  trial  upon  the  first.  But  no  such 
information  appears.    There  was  a  trial  and  conviction. 

The  transcript  before  us  is  obviously  so  imperfect  that 
we  must,  on  our  own  motion,  order  a  certiorari.  No  just 
judgment  can  be  rendered  upon  it  as  it  is. 

Certiorari  ordered  to  bring  up  a  full  and  correct  trans- 
cript of  the  record  and  proceedings  below,  with  leave  to  the 
appellant  to  amend  the  assignment  of  errors. 

E.  B,  Wilson,  for  appellant. 

D.  JE.  Williamson,  Attorney  General,  for  the  State. 


Makcus  v.  The  State. 

Vevieb  db  Novo. — ^Where  a  yerdict  ia  defectiye,  the  objeotion  should  be 

taken  by  a  motion  for  a  venire  de  novo. 
Labcent. — OwNBRSHiP  OP  GooDB. — The  pule  laid  down  in  Widner  v.  The 

State,  25  Ind.  234,  approved. 
PBAcncE. — SuPBEMB  OouRT. — An  objoctlon  which  has  not  been  presented 

to  the  court  below  will  not  be  noticed  in  the  Supreme  Court. 
Xabcebt. — Clbbk. — When  a  clerk  who  has  the  possession  of  the  employer's 

goods,  in  a  store,  for  the  purpose  of  selling  them  in  the  usual  course  of 

trade^  feloniously  removes  them  from  the  store,  it  is  larceny. 

APPEAL  from  the  Marion  Circuit  Court. 

Gregoey,  C.  J. — Marcus  was  indicted  in  the  court  below  for 
grand  larceny.  Trial  by  a  jury  of  "freeholders  or  house- 
holders" of  the  county.  Verdict  as  follows:  "We,  the  jury, 
find  the  defendant  guilty,  as  charged  in  the  indictment,  and 
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sentence  him  to  three  years  imprisonment  in  the  state 
prison." 

The  evidence  shows  that  the  appellant  was,  at  the  time 
of  the  larceny,  in  the  employ  of  Fidleman  ^  Rauhy  (the 
persons  from  whom  the  goods  are  charged  to  have  been 
stolen),  as  clerk,  salesman,  and  general  manager  of  the  store ; 
that  he  slept  at  the  store,  carried  the  keys,  and  caused  the 
same  to  be  opened  in  the  morning  by  four  o'clock;  that  he 
made  sales  and  received  moneys,  and  had  full  authority  to 
sell  and  dispose  of  the  goods;  that  the  goods  stolen  were 
found  at  a  tavern  in  Indianapolis;  that  they  belonged  to 
Fiebleman  ^  Rauhj  and  two  other  partners.  One  witness 
swears  that  the  defendant  admitted  to  him  that  he  stole  the 
goods.  The  defendant's  counsel  asked  the  court  to  instruct 
the  jury  that  there  was  a  fatal  variance  in  laying  the  own- 
ership of  the  goods  in  two,  of  a  co-partnership  composed 
of  four  persons.    The  instruction  was  refused. 

Motion  for  a  new  trial,  1.  Because  "  the  court  refused  to 
give  to  the  jury  such  instructions  as  were  asked  by  defendant, 
and  because  the  court  misdirected  the  jury  in  a  material 
matter  of  law  in  the  charge  as  given;"  2.  Because  "the 
verdict  of  the  jury  is  contrary  to  law  and  evidence." 

It  is  urged  that  the  verdict  is  contrary  to  law,  1.  Be- 
cause the  jury  failed  to  assess  a  fine,  and  to  disfranchise  the 
defendant  for  some  determinate  period.  2.  Because  the 
jury  failed  to  find  the  value  of  the  property.  If  this  is  a 
defect  in  the  verdict  of  which  the  defendant  can  complain, 
a  motion  for  a  new  trial  is  not  the  proper  remedy;  he 
should  have  moved  for  a  venire  de  novo.  Jenkins  et  al.  v.  Park- 
hilly  25  Ind.  473;  Smith  et  al.  v.  Jeffries^  id. 'STB;  Bosseker 
V.  Cramer,  18  Ind.  44. 

It  IS  claimed  that  there  is  a  variance  between  the  allega- 
tion in  the  indictment  and  the  proof  as  to  the  ovmership 
of  the  property.  This  question  was  fully  considered  by 
this  court  in  Widner  v.  The  State,  25  Ind.  234,  and  the  rule 
settled,  under  the  statute,  on  that  subject.  The  court  below 
committed  no  error  in  refusing  the  instruction  asked. 
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It  is  niged  that  the  jurors  ought  to  have  been  "house- 
holders," and  not  "freeholders  or  householders,"  as  shown 
bythe  record.  This  objection  was  not  presented  to  the  court 
below  in  the  motion  for  a  new  trial,  nor  at  any  other  stage  of 
the  proceedings.  The  objection  cannot  be  raised  in  this  court 
for  the  first  time.  It  was  competent  for  the  defendant  to 
waive  the  objection,  and  for  aught  this  court  knows  it  was 
waived. 

It  is  claimed  that  the  defendant  had  such  a  possession  of 
the  goods  that  the  taking  thereof  by  him  was  not  felonious. 
We  think  otherwise,  and  that  the  conviction  was  right, 
under  the  evidence.  His  possession  did  not  authorize  the 
removal  of  the  goods  by  him  from  the  store  in  which  they 
were  kept  for  sale. 

The  judgment  is  affirmed,  with  costs. 

M.  -Sf.  ifeiy,  J.  W.  Oordon  and  W.  March^  for  appellant. 

D.  E.  WUUamsony  Attorney  General,  for  the  State. 


Rush  v.  Thb  Statb. 


APPEAL  from  the  Vanderburgh  Circuit  Court. 

Fbazeb,  J. — ^The  record  in  this  case,  as  brought  here  by 
certiorari,  fully  shows  everything  upon  the  alleged  absence 
of  which  the  appellant  depends  for  a  reversal  of  the  case. 
Ko  question  is  therefore  presented  for  our  consideration. 

The  judgment  is  affirmed,  with  costs. 

J.  E,  McDoTtald  and  A.  L.  BoachCy  for  appellant. 

D.M.  WSJioTn^on,  Attorney  General,  for  the  State. 
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MARTnn)ALE  V.  Alexander  and  Another.  • 

Pabtition  of  Land. — Section  fiye  of  the  act  concerning  the  partition  of  ■ 
lands  (2  G.  &  H.  362),  does  not  change  the  rights  of  tenants  in  common 
as  they  existed  before  the  passage  of  the  act. 

Same. — ^Practice. — It  is  an  application  to  proceedings  for  partition,  of  the 
rule  of  the  code  which  allows  the  equitable  as  well  as  the  legal  rights  of 
the  parties  to  be  settled  in  a  single  action. 

Same. — ^Impbotemsnts  bt  one  Tenant  in  Common. — ^Where  several  tenants  in 
common  are  sued)  under  that  act,  by  a  co-tenant  for  partition,  any  one 
who  has  made  improvements  on  the  estate  may  set  up,  by  oross-complaint| 
his  equity  for  an  allowance. 

Same. — ^Where  one  tenant  in  common  has  laid  out  money  in  improvements 
on  the  estate,  a  court  of  equity  will,  in  making  partition,  assign  to  him 
that  part  of  the  premises  on  which  the  improvements  have  been  made,  or, 
before  making  the  partition,  it  will  direct  an  account^  and  that  a  suitable 
compensation  be  made  for  the  improvements. 

Same. — ^To  entitle  a  tenant  in  common,  on  a  partition  in  equity,  to  an  allowance 
for  improvements  made  on  the  premises,  it  does  not  appear  to  be  necessary 
for  him  to  show  the  assent  of  his  co-teni^ta  to  such  improvements,  nor  a 
promise  on  their  part  to  contribute  their  share  of  the  expenses,  nor  that 
they  were  requested  to  join  in  the  improvements,  and  refused. 

APPEAL  from  the  Delaware  Common  Pleas. 

Gregory,  C.  J. — Alexander  filed  his  petition  forthe  partition 
of  certain  lands,  against  IKll  and  the  appellant.  DiU  made 
default.  Elizabeth  Martindale  answered,  that  she  admits  that 
plaintiff  and  defendants  own  the  real  estate  as  tenants  in 
common,  as  averred  in  the  complaint,  but  avers  that  she  has 
placed  valuable  and  permanent  improvements  thereon,  at 
her  own  expense,  and  out  of  her  own  funds,  to  the  value  of 
$1,000,  which  she  claims  to  have  allowed  to  her  over  and 
above  her  share  of  the  lot  sought  to  be  partitioned. 

A  demurrer  was  sustained  to  this  answer,  and  this  is 
assigned  for  error. 

The  appellant  then  filed  her  cross-complaint,  in  which 
"she  admits  that  she  and  the  plaintiff,  and  the  other  defend- 
ant, are  the  owners  in  fee  and  tenants  in  common  of  the 
real  estate  described  in  the  complaint,  as  charged,  and  have 
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been  for  the  last  five  years,  the  same  being  an  out-lot  in  the 
town  of  Albany,  Delaware  county,  Indiana  f^  and  defendant 
avers  *^that  during  that  period  she,  with  the  knowledge  and 
consent  of  the  plaintiff  and  her  co-defendant,  erected  on  said 
lot,  out  of  her  own  individual  means,  large,  permanent  and 
valuable  improvements,  viz.,  a  business  house,  of  the  value 
of  $l,000,*at  the  commencement  of  this  action,  and  at  this 
time,  which  is  over  and  above  any  improvements  placed 
tiiereon  by  either  of  the  other  owners,  and  over  and  above 
any  interest  they  have  in  the  property."  Prayer  "that  au 
account  be  taken  of  said  improvement,  and  that  the  other 
owners  be  directed  to  pay  the  value  thereof  before  partition, 
or  that  partition  be  made  so  as  to  give  her  the  portion  of  the 
lot  on  which  the  improvement  is  made,  or  in  such  other  man- 
ner that  she  may  receive  the  sum  of  $1,000,  over  and  above 
the  one-third  of  the  value  of  the  remainder  of  the  property, 
and  for  general  relief." 

A  demurrer  was  sustained  to  this  cross-complaint,  and 
this  presents  the  only  remaining  question  in  the  case  at  bar. 

The  code  provides  a  uniform  proceeding  for  all  existing 
rights,  whether  in  law  or  equity,  including  the  partition  of 
real  estate.  2  G.  &  H.  §  626,  p.  288 ;  id.  §  803,  p.  837.  We  do 
not  think  that  the  fifth  section  of  the  act  concerning  the 
partition  of  lands  (2  G.  &  H.  362),  in  any  way  changes 
the  rights  of  tenants  in  common,  existing  at  the  time  of  the 
passage  of  the  act.  It  simply  provides,  in  accordance  with 
those  rights,  that "  any  person  interested  in  such  estate  may 
appear  and  plead  any  matter  tending  to  show  that  the  peti- 
tioner ought  not  to  have  partition  as  prayed  for."  This  is 
only  recognizing  the  rule  of  the  code,  that  you  may  settle  in 
the  same  case  the  equitable  as  well  as  the  legal  rights  of 
the  parties. 

"When  one  tenant  in  common  lays  out  money  in  im- 
provements on  the  estate,  although  the  money  so  expended 
does  not,  in  strictness,  constitute  a  lien  on  the  estate,  yet  a 
court  of  equity  will  not  grant  a  partition,  without  first 
directing  an  account,  and  a  suitable  compensation;  or  else 
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in  the  partition  it  will  assign  to  such  tenant  in  common 
that  part  of  the  premises  on  which  the  improvements 
have  been  made."  ^^To  entitle  the  tenant  in  common  to 
an  allowance,  on  a  partition  in  equity,  for  the  improve- 
ments made  on  the  premises,  it  does  not  appear  to  be 
necessary  for  him  to  show  the  assent  of  his  co-tenants  to 
such  improvements,  or  a  promise,  on  their  pa^t,  to  con- 
tribute their  share  of  the  expense;  nor  is  it  necessary  for 
him  to  show  a  previous  request  to  join  in  the  improve- 
ments, and  a  refusal."  Green  v.  Putnam,  1  Barb.  (8.  0.) 
500;  Swan  v.  Swan,  8  Price's  R.  518.  And  although  it  is 
proper  to  be  set  up  in  the  partition  suit,  yet,  as  it  is  an 
equity  for  the  consideration  of  the  court  in  settling  the 
rights  of  the  parties,  we  think  it  cannot  be  set  up  in  an 
answer  in  bar  of  the  action.  In  the  case  in  judgment  it 
was  properly  set  up  in  the  cross-complaint,  and  the  court 
below  erred  in  sustaining  the  demurrer  thereto. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  said  court,  with  directions  to  ovemile  the 
demurrer  to  the  cross-complaint,  and  for  further  pro- 
ceedings. 

17.  March,  for  appellant. 

C.  E.  Shipley  and  A.  Exlgcre,  for  appellees. 


HuKT  V.  The  State. 

CHAiraK  or  Venue. — In  a  criminal  case  transferred  by  change  of  Tenne  fW>m 
the  Common  Pleas  to  the  Circuit  Court,  it  is  sufEicient  if  the  affidavit  and 
information  are  filed  with  the  transcript  from  the  Common  Pleas,  without 
being  copied  into  it 

Labceht. — An  information  filed  in  the  Wtlh  Common  Fleas  charged  a  laiv 
oeny  to  have  been  committed  by  the  defendant  in  the  county  of  AUm^ 
and  that  he  brought  the  stolen  property  into  WelU  county. 

HM^  that  the  jjilbnnatioii,  though  informal,  was  sufficient  under  the  code. 
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Courox  Of  Vsnirs. — ^Where  %  criminal  oanse  is  transferred  by  change  of 
▼enae  from  the  Common  Pleas  to  the  Circuit  Court,  the  trial  proceeds  upon 
the  information  and  an  indictment  need  not  be  found. 

AmDAYiT  FOB  A  CovTiNUANCX. — ^lu  a  prosccution  for  a  felony  it  is  error  to 
refuse  a  motion  for  a  continuance  supported  by  a  sufficient  affidaTit. 

APPEAL  firom  the  Wdls  Circuit  Court. 

Frazbb,  J. — ^The  defendant  was  prosecuted  by  infonna- 
tion  in  the  Court  of  Common  Pleas  for  larceny^  and  the 
venue  changed  to  the  Circuit  Court. 

An  objection  is  made  to  the  jurisdiction  of  the  latter 
court  upon  the  ground  that  the  affidavit  and  information 
were  not  copied  into  the  transcript  of  the  proceedings  of 
the  Court  of  Common  Pleas  which  was  transmitted  to  the 
Circuit  Court  They  were  filed  with  that  transcript,  as  is 
shown  by  the  return  to  the  certiorari.  This  was  sufficient. 
We  so  held  in  a  civil  case  at  the  last  term,  and  the  require- 
ments of  the  statute  in  criminal  cases  are  substantially  the 
same  as  in  civil  cases.    Smith  v.  Jeffries^  25  Ind.  876. 

The  information  sufficiently  shows  the  necessary  facts  to 
^e  jurisdiction  of  the  case  to  the  Common  Pleas. 

The  information  charges  a  larceny  by  the  defendant, 
committed  in  the  county  of  AUerty  and  that  he  brought  the 
stolen  property  into  Wdla  county.  It  is  urged  that  this  is 
not  a  charge  of  a  larceny  committed  in  the  latter  county. 
Not  at  all  approving  of  the  form  of  this  indictment,  which 
should  have  directly  charged  a  larceny  in  Wdls^  yet  we  dan- 
not,  under  the  code,  hold  it  bad.  Each  removal  of  the 
property  by  the  thief  into  another  jurisdiction,  was  at  com- 
mon law  held  to  be  a  fresh  taking,  and  therefore  a  new 
larceny.  The  averment  in  this  case  of  such  removal  was, 
it  is  true,  an  allegation  of  the  evidence.  But  it  was  con- 
clusive. It  could  not  possibly  be  true  without  resulting  in 
the  defendant's  guilt.  It  was,  therefore,  necessarily  the 
equivalent  of  a  direct  charge  of  larceny.  It  is  also  claimed 
tiiuttty  upon  the  removal  of  the  cause  to  the  Circuit  Court,  the 
trial  should  not  have  proceeded  upon  the  information,  but 
that  an  indictment  should  have  been  obtained.    The  statute 
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does  not  contemplate  the  proposed  practice,  and  neither  the 
constitution  nor  justice  requires  it,  in  our  opinion. 

The  defendant  applied  for  a  continuance  on  account  of 
the  absence  of  a  number  of  material  witnesses,  residing  in 
the  adjoining  county  of  AUen.  The  affidavit  was  in  all 
respects  sufficient.  The  court,  however,  delayed  a  decision 
of  the  application,  and  sent  a  subpoena,  on  its  own  motion, 
for  all  the  witnesses  but  one.  This  was  returned  "not 
found,"  as  to  two  very  material  witnesses  who  were  named 
in  it,  and  who  were  shown  by  the  affidavit  to  reside  in 
AUen  county.  These  two,  and  the  one  not  named  in  the 
subpcena,  did  not  attend,  but  the  court  overruled  the  motion 
for  a  continuance  and  compelled  the  defendant  to  go  to  trial 
without  them.  As  to  one  of  them,  the  facts  to  which  he 
was  expected  to  testify  were  fully  proved  by  others  and  were 
not  controverted,  and  hence  the  defendant  was  not  preju- 
diced by  his  absence.  But  the  absent  testimony  of  the  other 
two  witnesses  was  important  to  the  defendant,  and  he  was 
deprived  of  it  without  any  fault  of  his  own,  and  a  continu- 
ance refused.  This  was  to  the  prejudice  of  his  substantial 
rights  and  must  reverse  the  case. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.    The  prisoner  is  remanded  to  Wells  county. 

JE.  JS.  WilsoUy  for  appellant. 

J>.  M  Williamson^  Attorney  General,  for  the  State. 


The  Crescent  City  Bane  and  Others  v.  Carpenter. 

Pledge. — Assignment  in  Trust. — A,  being  indebted  to  the  Crescent  City 
Bank,  assigned  bj  an  instrument  in  writing  to  B,  who  was  cashier  of  the 
bank,  fiye  hundred  shares  of  Idie  stock  of  the  bank,  in  trusty  for  the  pur- 
pose of  securing  the  debt.  B.  was  not  described  in  the  writing  as  cash- 
ier, nor  did  he  sign  it  as  such.    It  was  stipulated  in  the  writing  that,  in 
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ease  of  a  failure  to  pay  the  debt  in  installments,  at  specified  dates,  B  might 
sell  the  stock,  after  giving  twenty  days  public  notice.  Suit  by  C,  to 
whom  A  had  sold  the  stock,  subject  to  the  payment  of  the  debt  to  the 
bank,  alleging  a  tender  of  the  amount  of  the  debt,  and  a  refusal  to  trans- 
fer the  stock  to  him.  Answer,  that  upon  a  failure  to  pay  one  installment 
of  the  debt,  B,  afte^  giving  the  notice  required,  had  sold  the  stock  to  the 
bank. 

Meld,  that  if  the  stock  was  held  by  the  bank  as  a  pledge,  the  sale  was  in- 
yalid,  first,  because  there  was  no  demand  of  payment  before  sale,  and  sec- 
ond, because  the  pledgee  became  the  purchaser. 

Bat,  held,  that  the  assignment  of  the  stock  was  not  to  the  bank,  but  to  B 
personally,  and  not  as  cashier,  and  the  sale  to  the  bank  was  conse- 
quently yalid. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Prazer,  J. — The  complaint  in  this  case  alleged  that  Wil- 
lard  Carpenter  had  been  the  owner  of  five  hundred  and  ten 
Bhares  of  the  stock  of  the  Crescent  City  Bank;  that  a  firm  of 
which  he  was  a  member  owed  the  bank,  on  the  20th  of 
Fdruarj/y  1858,  the  sum  of  $9,000  with  interest,  &c* ;  that 
to  secure  that  indebtedness,  he  gave  the  bank  an  order 
drawn  on  one  J.  C.  Jewelly  by  the  firm,  dated  February  18, 
1868,  payable  to  WiUiam  Baker,  cashier  of  the  bank,  and 
accepted  by  JeweUy  and  also  assigned  said  stock  on  the 
bank  books  to  said  Baker,' who  was,  and  still  is,  cashier  of 
the  bank,  in  pursuance  of  a  written  agreement,  to-wit : 

"  This  memorandum  of  agreement,  made  this  20th  day 
of  February,  A.  D.  1858,  between  WiUiam  Baker,  party  of 
the  first  part,  and  Willard  Carpenter,  party  of  the  second 
part,  &c."  The  instrument  then  recites  that  the  Crescent  City 
Bank,  at  EvansvUle,  holds  the  acceptance  of  Willard  Car- 
penter ^  Co.  for  $9,000,  due  and  protested  for  non-pay- 
ment on  the  8th  of  February,  1858.  That  to  secure  the 
payment  of  this  acceptance,  with  interest  and  charges,  the 
said  WHlard  Carpenter  ^  Co.,  on  the  18th  day  of  February, 
1858,  gave  to  the  said  bank  an  order  on  J.  C.  Jewell,  direct- 
ing him  to  pay  said  WiUiam  Baker,  cashier  of  the  said 
bank,  for  the  use  of  said  bank,  the  sum  of  $9,500,  out  of 
moneys  and  efiects  in  his  hands  belonging  to  the  said 
WiUard  Carpenter  ^  Co.,  which  order  was,  on  the  18th  day 
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of  February^  1858,  accepted  by  the  said,  Jewell.  That  on 
the  20th  day  of  February^  1858,  the  said  WiUard  Carpenter, 
party  of  the  second  part,  assigned  to  said  William  Baker^ 
on  the  books  of  said  bank,  five  hundred  and  ten  shares  of 
the  capital  stock  of  said  bank. 

After  making  these  recitals,  the  instrument  goes  on  to 
declare  the  trust,  by  saying :  "  Now  this  agreement  witness- 
eth,  that  the  said  stock  is  held  in  trust  by  said  Bakery  for 
the  benefit  of  said  bank,  as  a  security  for  the  payment  of 
the  said  sum  of  $9,000,  with  interest,"  Ac,  and  then  the 
instrument  uses  this  language,  "And  it  is  agreed,  by 
and  between  the  said  Baker  and  the  said  Carpenter j  as  fol- 
lows, to-wit,  that  if  said  bank  shall  realize  from  said 
order  on  said  Jewell  one  third  of  said  debt,  within  four 
months  from  this  date,  another  third  within  eight  months 
from  this  date,  and  the  remaining  third  within  twelve 
months  from  this  date,  then  the  said  bank  stock  shall  not 
be  resorted  to  or  sold  for  the  payment  of  said  debt  or  any 
part  thereof;  but  if  said  bank  shall  fail  so  to  realize,"  &o., 
"then  the  said  Baker  tdaj  sell  and  transfer  so  much  of  said 
stock  as  may  be  necessary"  to  make  the  amounts  of  each 
of  said  installments  so  in  arrear.  Then  follows  the  terms 
upon  which  the  stock  may  be  sold.  It  must  be  at  public 
auction,  of  which  twenty  days  notice  must  be  given,  by  pub- 
lication in  an  Fvansville  paper.  It  was  also  agreed  that  if 
the  debt  to  the  bank  should  be  paid  without  resorting  to 
the  sale  of  the  stock,  then  the  stock  should  be  re-assigned 
"by  the  said  Baker  to  said  Carpenter j^  &c.  "In  witness 
whereof  the  said  William  Baker  and  Willard  Carpenter 
have  herewith  subscribed  their  names,  the  date  first  afore- 
said. "  W.  Bakeb, 

"WiLLAED  Carpenter." 

Thecomplaint  also  aUeged  that  this  agreement  was  assign- 
ed by  Willard  Carpenter  to  the  plaintifiT,  in  writing,  by  which 
assignment  it  w^as  directed  that  upon  the  payment  of  the  debt 
to  the  bank,  the  stock  should  be  properly  transferred  by  Baker 
to  the  plaintiff;  that  on  the  3d  of  Ikcembery  1858,  the  plaintiff 
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paid  all  of  said  debt  to  the  bank  but  $2,080,  and  on  the  6th 
of  the  same  month^tendered  to  Balcer,  for  the  use  of  the  bank, 
$2,000,  in  full  for  the  balance,  and  demanded  a  transfer  of 
the  bank  stock  to  himself;  that  Baker  had  previously  so 
transferred  three  hundred  and  fifty  shares  to  the  plaintiff, 
but  refused  to  receive  the  money  tendered,  or  to  transfer  the 
remaining  one  hundred  and  sixty  shares  of  stock,  worth 
14,000;  that  the  directors  of  the  bank,  being  informed  of 
the  facts,  refused  a  request  to  cause  the  transfer  to  be  made, 
and  claim  that  the  defendant  BeitZj  who  was  and  is  presi- 
dent of  the  bank,  is  the  owner  of  the  stock.  It  is  also 
alleged  that  dividends  have  accrued  upon  the  stock,  which 
ought  to  be  credited  upon  the  debt,  but  which  have  been 
appropriated  to  the  use  of  the  bank,  without  credit.  The 
prayer  was  for  a  transfer  of  the  stock,  or  for  its  value  iii 
money,  and  for  general  relief. 

The  defendants  answered  in  one  paragraph,  alleging  a 
failure  to  realize  one-third  of  the  debt  due  from  Carpenter 
within  four  months  from  February  20,  1858;  that  there- 
upon Bakery  at  public  auction,  at  the  bank,  on  the  19th  of 
Julyj  1858,  sold  said  one  hundred  and  sixty  shares  to  the 
defendant  BeitZy  president,  &c.,  for  the  use  of  the  bank,  for 
12,080,  that  being  the  best  price  that  could  be  obtained; 
ih&t  he  first  advertised  the  sale  by  pubUshing  in  an  Evans- 
viUe  daily  newspaper,  on  the  19th  of  Jt^ne,  1858^  and  daily 
thereafter,  except  Sundays,  the  following  notice: 

^^SALE   OF  BANK   STOCK." 

<*I  will  sell  at  public  auction,  at  the  Orescent  City  Bank,  in 
the  city  of  EvanscUky  on  Monday^  July  19,  1858,  at  10 
o'clock  A.  H.,  160  shares  of  the  capital  stock  of  the  Crescent 
City  Bank,  held  by  me  as  collateral  security  for  the  payment 
of  a  debt  due  the  bank.    Terms  cash." 

(Signed)  "W.  Baker." 

The  answer  also  avers  the  transfer  of  the  stock  to  Beitz, 
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on  the  books  of  the  bank,  in  pursuance  of  the  sale,  and 
denies  the  receipt  of  any  dividends. 

A  demurrer  to  the  answer  was  sustained,  and  the  defend- 
ants refusing  to  answer  further,  a  judgment  was  rendered 
requiring  a  transfer  of  the  stock  to  the  plaintiff.  There 
were  exceptions  to  the  ruling  upon  the  demurrer,  and  to 
the  judgment.  Was  the  answer  a  bar  to  the  suit?  If 
the  stock  was  held  by  the  bank  as  a  pledge,  th^n  the  sale 
was  invalid  for  two  reasons.  1.  There  was  no  demand  of 
payment  preceding  the  sale.  2.  The  bank  could  not,  at 
any  rate,  become  the  purchaser.  It  is  the  opinion  of  the 
majority  of  the  court  that  the  stock  was  transferred  to 
Baker  personally,  in  trust,  and  not  to  him  in  his  character 
as  cashier  and  agent  of  the  bank.  There  may  be  a  special 
assignment  of  property  to  a  third  person  by  a  debtor,  to 
secure  a  creditor,  and  this  assignee  may  be  the  person  who 
happens  to  be  cashier  of  a  bank,  though  the  bank  be  the 
creditor.  There  is  nothing  in  the  law  or  its  policy  to  for- 
bid this.  Or  the  property  may  be  delivered  to  the  creditor 
directly,  as  a  security.  The  latter  would  be  a  pledge,  while 
the  former  would  not. 

In  the  case  before  us,  it  is  to  be  observed  that  the  assign- 
ment was  to  Baker  merely,  without  any  mention  of  his 
being  cashier  of  the  bank.  The  agreement,  too,  is  exe- 
cuted by  Baker  and  Carpenter,  and  but  for  the  fact  that  it 
describes  the  order  on  Jewell,  which  was  payable  to  "  WiUiam 
Baker,  cashier''  of  the  bank,  it  could  not  be  ascertained  from 
either  the  assignment  or  the  agreement  that  Baker  had  ever 
been  an  officer  of  the  bank.  The  stipulation  that  "said 
stock  is  held  in  trust  by  said  Baker  for  the  benefit  of  the 
bank,  as  a  security"  for  the  debt,  would  have  been  a  proper 
and  necessary  clause  in  any  view  of  the  question  in  contro- 
versy. A  security  in  any  form  must,  in  the  nature  of 
things,  have  been  for  the  benefit  of  the  bank.  If,  notwith- 
standing this  careful  exclusion  from  the  instrument  of  the 
fact  that  Baker  was  then  an  officer  of  the  bank,  the  transfer 
is  still  to  be  deemed  to  the  b^nk,  it  is  not  possible,  without 
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express  negative  words,  to  frame  such  an  instrument,  (when 
the  assignee  is  cashier,)  so  that  it  will  operate  otherwise  than 
as  evidence  of  a  pledge.  There  is  no  rule  for  the  construc- 
tion of  contracts  which  gives  any  warrant  to  such  a  mode 
of  interpretation,  and  certainly  none  applicable  to  a  case 
to  which  a  bank  is  a  party,  which  must  not  also  be  appHed 
where  the  litigants  are  natural  persons.  In  this  case  it 
seems  clearly  to  have  been  intended  to  repose  a  personal 
trust  in  Baker ^  and  if  he  had  ceased  to  be  cashier  before 
the  occasion  arose  to  sell  the  stock,  the  sale  could  not  have 
been  made  by  his  successor  as  cashier.  Carpenter  would  have 
had,  in  that  case,  a  right  to  insist  that  he  had  confided  in  the 
integrity  of  Baker  for  the  protection  of  his  interests,  and 
had  conferred  the  power  to  sell  upon  him  personally,  and  not 
upon  the  bank.  The  writing  would  have  sustained  him.  In 
that  case  this  construction  would  have  resulted  to  his  ad- 
vantage, and  would  have  avoided  the  sale.  Again,  if  the 
stock  had  been  improperly  disposed  of,  the  debt  having  been 
paid,  and  the  bank  had  afterwards  become  insolvent,  Baker^ 
upon  being  sued  for  the  conversion,  could  not  have  defended 
himself  by  the  answer  that  the  transaction  was  a  pledge  to 
the  bank.  Carpenter  would  have  appealed  successfully  to 
the  express  letter  of  the  instrument  and  of  the  assignment, 
and  Baker  would  have  been  held  liable  upon  the  ground  that 
the  trust  was  reposed,  not  in  the  bank,  but  in  him. 

The  cases  cited  in  the  careful  argument  for  the  appellee 
do  not,  it  seems  to  us,  conflict  with  the  opinion  already 
expressed.  In  the  Mechanics^  Banky  ^c,  v.  The  Bank  of 
Cdumbiay  5  Wheat.  326,  the  instrument,  though  signed  by 
the  cashier  in  his  own  name,  bore  upon  its  face  other  evidence 
that  it  was  a  corporate  and  not  an  individual  transaction. 
The  Bank  of  Columbia  v.  Patterson's  Adm'ry  7  Cranch  299, 
was  a  case  where,  by  the  form  of  the  contract,  the  agents, 
having  contracted  in  writing  in  their  own  names,  were  per- 
sonally liable,  yet  as  the  whole  benefit  of  the  contract  had 
inured  to  the  principal,  and  there  was  evidence  from  which 
Vol.  XXVI.— 8. 
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it  might  be  inferred  that  the  principal  had  adopted  it,  by 
making  payments  upon  it,  the  latter  was  held  liable.  This 
class  of  cases  stands  upon  the  principle  that  the  agent  was 
authorized  to  contract  in  his  own  name,  and  thereby  bind 
the  principal.  See  Story  on  Agency,  §  152,  and  cases  cited 
in  the  note.  In  Fleckner  v.  The  U.  S.  Bank,  8  Wheat.  838, 
the  question  was  whether  the  authority  of  the  agent  of  a 
corporation,  and  the  instrument  executed  by  him  as  such, 
must  be  under  the  corporate  seal,  and  it  was  ruled  in  the 
negative.  It  does  not  appear  in  the  report  of  the  case  that 
the  agent  executed  the  instrument  (the  indorsement  of  a 
note)  in  his  own  name. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
answer. 

Gregory,  C.  J.,  dissenting. — ^I  cannot  concur  in  the  opinion 
of  the  majority  of  the  judges  in  the  case  at  bar.  Taking  the 
transaction  as  it  occurred,  I  think  it  clear  that  the  transfer 
of  the  stock  to  Baker  was  in  law  and  in  fact  a  pledge  to  the 
bank;  that  Baker  acted,  not  as  an  indifferent  third  party, 
but  in  his  official  character,  as  cashier  and  agent  of  the  bank, 
and  was  under  its  control,  and  that,  therefore,  every  act 
of  his  with  reference  to  the  indebtedness  of  CarperUer  ^  Co^ 
and  the  stock  pledged,  was  the  act  of  the  bank  itself,  and 
that  the  sale  of  the  stock  by  Baker  to  Beitz  was  a  sale  by 
the  bank  to  itself. 

It  is  one  of  the  most  important  official  duties  of  a  cashier, 
one  which  is  discharged  habitually  and  daily  by  every 
cashier,  to  collect  debts  due  to  the  bank,  and  secure  such 
debts  as  are  not  paid  promptly.  In  taking  securities  it  is 
a  common  practice  to  use  the  name  of  the  cashier,  and,  in 
the  absence  of  evidence  to  the  contrary,  whatever  is  done 
by  a  cashier,  in  his  own  name  or  otherwise,  in  relation  to 
the  ordinary  business  of  the  bank,  and  for  its  benefit,  will 
be  deemed  the  act  of  the  bank  itself,  so  far  at  least  as 
third  persons  are  concerned,  and  especially  when,  as  ia 
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this  instance,  the  bank  is  the  only  party  having  a  beneficial 
interest  in  the  transaction. 

In  The  Mechanic^  Bankj  ^c,  r.  The  Bank  of  Columbia^ 
5  Wheat  326,  the  check  sued  on  was  drawn  by  William 
PaioVy  jr.y  in  his  own  name.  He  was  no  where  in  the 
instrument  described  as  the  cashier  of  the  bank.  The  court 
held  that  the  acts  of  agents  do  not  derive  their  validity 
from  professing  on  their  face  to  have  been  done  in  the 
exercise  of  their  agency,  but  that  the  liability  of  the  prin- 
cipal depends  upon  these  facts :  1.  That  the  act  was  done 
in  the  exercise  of,  and  2.  Within  the  limits  of,  the  dele- 
gated power. 

In  the  case  at  bar  the  order  on  JeweU  was  made  payable 
to  Baker  Q&  cashier  of  the  bank,  and  it  is  so  recited  m  the 
agreement,  in  which  it  is  stipulated  that  the  stock  is  held  in 
trust  by  Baker  for  the  benefit  of  the  bank,  as  a  security 
for  the  payment  of  the  order.  The  character  of  this  trans- 
action is  not,  upon  the  face  of  the  instrument,  left  dbubtful, 
but  it  is  apparent  that  th6  agreement  is  with  the  bank  and 
not  with  Baker. 

I  think  the  court  below  conamitted  no  error. 

C.  Bakerj  for  appellant 

J.  G.  Jones  and  C.  Deniy,  for  appellee. 


LovEHGOOD,  Administrator  of  Davidson  v.  Tarrencb,  Audi- 
tor, &c.,  and  Others. 

APPEAL  from  the  VermilUon  Circuit  Court. 

Eat,  J. — No  questions  are  presented  for  our  conbidera- 
tion  in  this  record,  as  neither  abstract  nor  brief  has  been 
furnished  by  the  appellant. 

In  our  opinion  the  points  stated  in  the  assignment  of 
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orrors  were  decided  against  the  appellant  in  the  case  of 
Webb  ct  al.  v.  MoorCy  25"lnd.  4. 

The  judgment  is  therefore  affirmed,  at  the  cost  of  the 
appellant. 

D.  if.  MaxiccR,  for  appellant. 


Brown  v.  Welch. 


Treasuet  Nozss. — ^Legal  TsifDKB.^The  decision  in  Thayer  v,  ffedffet,  28 
Ind.  141,  that  the  legislation  of  Congi^ess  making  treasniy  notes  a  legal 
tender  in  the  payment  of  debts  is  authoriied  hj  the  constitution  of  the 
United  States,  approved. 

Same. — ^T^ese  notes,  by  being  made  a  legal  tender  in  the  payment  of  debts, 
were  made  the  equivalent  of  coin,  as  a  means  of  payment,  in  all  but  the 
cases  excepted  by  law. 

Save. — Gold  Coktkact. — Under  a  contract  stipulating  for  the  payment  of 
a  specified  sum  of  money  in  gold,  or  if  paid  in  paper,  the  amount  thereof 
necessary  to  purchase  the  gold  at  the  place  of  payment,  it  is  not  incum- 
bent upon  the  promisor,  in  case  of  his  failure  to  pay  the  sum  in  gold,  to 
pay  a  greater  sum  in  legal  tender  notes. 

Saxb. — ^Even  were  snch  a  contract  binding,  a  court  could  not,  in  enfor- 
cing a  remedy  for  non-payment,  judicially  foreknow  that  the  judgment 
would  be  paid  in  legal  tender  notes,  nor  oould  evidence  be  produced  to 
prove  that  fact 

APPEAL  from  the  Cass  Common  Pleas. 

Frazbe,  J. — ^This  was  a  suit  upon  a  contract  for  the  pay- 
ment of  a  certain  sum  of  money  in  gold,  "or  if  paid  m 
paper,  the  amount  thereof  necessary  to  purchase  the  gold, 
at  the  place  of  payment,  Logansport,  IndianaJ^  Judgment 
was  rendered  lor  the  amount  specified  in  the  contract, 
without  adding  anything  for  the  premium  on  gold,  and  the 
plaintiff  brings  the  question  to  this  court.    * 

We  have,  in  Thayer  v.  Hedges^  23  Ind.  141,  held  that  the 
legislation  of  Congress,  making  treasury  notes  a   legal 
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tiender  in  the  payment  of  debts,  is  authorized  by  the  consti- 
tution of  the  United  States;  and  wo  believe  it  has  been 
uniformly  so  determined  by  the  highest  court  of  every 
state  which  has  had  occasion  to  consider  the  question. 

The  object  of  this  legislation  was  to  maintain  the  credit 
of  the  nation,  and  enable  it  to  command  the  large  amount 
of  means  which  it  was  found  necessary  to  expend  in  order  to 
maintain  the  lawful  authority  of  the  general  government, 
and  secure  its  very  existence.  A  part  of  the  same  financial 
policy  was  to  issue  public  stocks,  ultimately  payable  in  gold, 
yielding  interest  also  payable  in  gold,  and  to  meet  this 
recurring  obligation,  impost  duties  were  required  to  be  paid 
in  the  same  medium.  Thus,  for  one  purpose,  a  distinction 
was  made  by  law  between  coin  and  legal  tender  notes,  and 
for  that  purpose  the  latter  were  not  receivable  by  the  gov- 
ernment itself.  It  is  hence  argued  on  behalf  of  the  appel- 
lant, with  great  force,  that  the  courts  may  recognize  a  dif- 
ference in  value  between  coin  and  legal  tender  notes,  and 
that,  inasmuch  as  dealing  in  coin  was  not  expressly  pro- 
hibited, but  was,  for  a  special  purpose,  rendered  necessary 
by  law,  a  contract  winch,  like  this,  fixes  the  measure  of 
damages  at  the  value  of  a  given  amount  of  coin  is  valid,  and 
must  be  enforced  according  to  its  terms. 

Money  is  the  medium  for  effecting  exchanges,  and  is  in 
some  sense  a  measure  of  values;  and  it  belongs  to  every 
independent  state  to  declare  by  law  what  shall  be  deemed 
money,  in  the  business  transactions  of  its  own  citizens,  and 
to  regulate  the  value  thereof,  and  to  determine  its  form  and 
denominations.  Such  a  medium  of  exchange  is  essential  to 
the  convenience  and  prosperity  of  any  civilized  and  com- 
mercial people.  Money  is  in  demand,  not  because  it  is  more 
v^uable  than  the  quantity  of  property  which  it  will  pur- 
chase, but  because  it  can  be  readily  exchanged  for  any  arti- 
cle which  is  needed.  When  treasury  notes  were  made  a 
legal  tender  in  the  payment  of  debts,  they  were  made  the 
equivalent  of  coin  as  a  means  of  payment,  in  all  but  the 
cases  excepted  by  law.    This,  and  this  only,  is  meant  by 
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making  them  a  legal  tender.  Thus,  if  not  made  money, 
they  are  by  law,  for  that  purpose,  made  its  equivalent,  and 
may  be  used  instead  of  it,  and  for  that  purpose  a  treasury 
note  of  the  denomination  of  one  dollar  will  accomplish  all 
that  the  gold  coin  of  the  same  denomination  will  accom- 
plish; for  by  law  the  latter  will  pay  no  more  than  one  dol- 
lar of  indebtedness.  It  is  only  by  virtue  of  law  that  either 
is  a  legal  tender,  and  as. such,  the  law  arbitrarily  makes 
them  exactly  equal.  If,  then,  the  law  makes  them  equiva- 
lents for  the  purpose  of  payment,  a  failure  to  pay  a  given 
sum  in  gold,  as  required  by  the  contract,  cannot  possibly 
beget  an  obligation  to  pay  a  greater  sum  in  legal  tender 
notes,  whatever  premium  men  may  voluntarily  choose  to 
give  for  gold,  when  forced  to  obtain  it  for  a  specific  pur- 
pose, or  when  impelled  by  a  spirit  of  speculation,  or  by  a 
weak  distrust  of  the  government. 

There  remains  anotiier  consideration,  not  yet  alluded  to, 
which,  it  seems  to  us,  would  alone  control  the  decision  of 
this  question.  The  court  could  not  know  that  the  judg- 
ment which  it  was  about  to  render  would  be  paid  in  "green- 
backs." No  evidence  could  possibly  be  produced  to  prove 
that  fact,  nor  could  the  court  render  a  judgment  specially 
payable  in  that  medium.  The  defendant  was  not  asking 
such  a  judgment  Nor  was  there  any  warrant  for  a  judi- 
cial assumption  that  he  would  discharge  the  judgment  in 
that  way.  Gold  coin  might  be  lawfully  employed  in  its 
payment,  for  it,  too,  is  a  legal  tender.  The  court  could  not 
judicially  foreknow  that  "greenbacks"  would  not  be  entirely 
withdrawn  from  circulation  when  the  judgment  would  be 
discharged.  And  without  assuming  that  payment  would  be 
made  in  legal  tender  notes,  there  could  be  no  reason  what- 
ever for  adding  to  the  sum  agreed  to  be  paid  in  gold,  the 
premium  upon  it. 

What  we  have  said  implies  that  the  contract  contemplates 
gold  coin,  and  not  that  metal  in  any  form  not  constituting 
money.  If  this  is  not  so,  then  the  stipulation  to  pay  paper 
enough  to  buy  the  specified  sum  in  gold,  means  nothing; 
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for  such  a  sum  in  paper  as  would  purchase  ingots  worth, 
say  $500,  would  simply  be  that  sum  in  paper.  There  would 
be  no  premium  possible. 

If  we  are  correct  in  saying  that  in  making  treasury  notes, 
equally  with  gold  coin,  a  legal  tender.  Congress  has  for  the 
purpose  of  payment  made  them  equivalents  of  each  other, 
it  follows,  inevitably,  that  a  debt  which  may  be  paid  with  a 
^ven  number  of  gold  dollars,  may  also  be  paid  with  exactly 
the  same  number  of  dollars  in  treasury  notes.  And  inas- 
much as  the  parties  have,  by  the  contract  under  considera- 
tion, fixed  the  amount  of  the  debt  payable  in  gold,  it  results 
that  the  same  sum  in  "greenbacks"  will  pay  it.  The 
amount  of  the  debt  is  ascertained  by  the  contract,  and  is 
not,  therefore,  to  be  determined  by  other  proof. 

This  question  has  been  under  consideration  by  courts  of 
high  character,  in  several  of  the  states,  and  we  believe  that 
they  have  uniformly  arrived  at  the  same  conclusion  which 
we  have  reached,  and,  indeed,  which  seems  to  us  inevitable. 

The  judgment  is  affirmed,  with  costs. 

D.  D  Pratt  and  D.  P.  Baldwin^iov  appellant. 

W.  Z.  Stuariffor  appellee. 
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TuBHPiKE  Companies. — ^Taxation. — The  act  of  March  6,  1866,  <'to  aUow 
ooonty  oommiBsioners  to  organize  turnpike  companies,"  &c.,  (Acts  1865, 
p.  90,)  which  permits  the  cost  of  constructing  such  turnpikes  to  be  asses- 
sed upon  the  real  estate  within  three-fourths  of  a  mile  of  the  proposed 
road,  is  constitutional  and  valid. 

APPEAL  from  the  Bandolph  Common  Pleas. 
Gregory,  C.  J. — Goodrich  filed  his  complaint  against  the 
appellees  to  enjoin  the  collection  of  a  tax  levied  against 
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him  under  the  act  of  March  6, 1865,  "to  allow  county  com- 
missioners to  organize  turnpike  companies/*  &c.  Acts  1865, 
pp.  90 — 93.  The  constitutionality  of  this  act  is  the  only 
question  presented  by  the  record. 

By  the  third  section  it  is  provided*  that  "all  real  estate 
outside  of  the  corporate  limits  of  any  town  or  city,  incor- 
porated as  such,  three-fourths  of  a  mile  each  side  of  the 
proposed  road,  shaU  be  taxed  to  construct  the  said  road,  in 
proportion  to  the  appraisement  of  the  realty  that  may  be 
on  the  auditor's  books  at  the  organization,  and  each  owner 
shall  pay  his  proportion  of  the  cost  of  the  proposed  turnpike, 
according  to  the  amount  of  his  assessment  of  real  estate 
within  the  prescribed  Umits.** 

Section  seven  provides  that  "  each  person  paying  a  tax 
under  the  provisions  of  this  act,  in  constructing  a  macada- 
mized road,"  &c.,  "  shall  have,  on  payment,  a  certificate  of 
stock  to  the  amount  of  money  paid,  and  have  equal  rights, 
in  proportion  to  the  amount  of  stock,  in  oflBlcering  and 
managing  the  affairs  of  the  company.*' 

There  is  no  individual  liability  clause. 

The  18th  section  provides  that  "all  gravel  or  macadam- 
ized roads  constructed  under  this  act  shall  be  free  within 
twenty  years  from  the  day  of  their  organization.'* 

It  is  claimed  that  the  assessment  authorized  by  this  stat- 
ute is  not  a  tax,  not  a  burden  or  charge  imposed  by  the 
legislative  power  of  the  State  upon  persons  or  property  to 
raise  money  for  public  purposes,  but  the  exercise  of  the 
power  of  eminent  domain,  in  taking  priva?te  property  for 
public  use,  "without  just  compensation." 

There  is  a  manifest  distinction  between  the  taxing  power 
and  that  of  eminent  domain.  Both,  in  effect,  appropriate 
private  property  to  public  uses.  They  differ  only  in  degree. 
Taxation  exacts  money  from  individuals  as  their  share  of 
the  public  burdens,  and  the  tax  payer,  according  to  the 
theory  of  our  system,  receives  a  just  compensation  in  the 
benefits  conferred  by  the  government  in  the  proper  appli- 
cation of  the  tax.    When,  however,  property  is  appropria- 
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ted  by  virtue  of  the  right  of  eminent  domain,  it  is  taken, 
not  as  the  owners  share  of  a  public  burden,  but  as  so  much 
more  than  his  share. 

Many  of  our  public  improvements  are  local  in  their 
character,  and  confer  special  benefits  on  those  in  their  im- 
mediate vicinity.  By  a  long  line  of  decisions  of  this  court, 
these  benefits  may  be  set  ofi"  against  damages  sustained  by 
the  appropriation  of  private  property  for  public  use,  in  the 
construction  of  such  works.  In  the  case  in  judgment  the 
legislature  has  determined,  and  this  matter  is  within  its 
power,  that  this  is  a  proper  subject  for  taxation,  and  that 
the  burden  imposed  is  the  just  share  of  each  person  em- 
braced in  the  provisions  of  the  act.  This  the  legislature 
has  the  right  to  do,  unless  restrained  bv  some  provision 
of  the  constitution. 

In  The  People  v.  The  Mayor,  ^(?.,  of  Brooklyn,  4  Comst. 
419,  this  power  came  under  review.  In  that  case,  under 
the  charter  of  the  city  of  Brooklyn,  the  common  council,  in 
the  year  1848,  caused  Flushing  Avenue,  one  of  the  streets  of 
the  city,  to  be  graded  and  paved  at  an  expense  of  $20,890  25, 
which,  according  to  a  provision  in  the  charter,  was  assessed 
upon  the  owners  or  occupants  of  the  lands  benefited  by 
the  improvement,  in  proportion  to  the  amount  of  such  benefit. 
After  the  assessment  had  been  confirmed  by  the  common 
council,  Griffin  and  others,  the  relators,  caused  the  proceed- 
ings to  be  removed  into  the  Supreme  Court  of  that  State, 
where  the  judgment  was  reversed  and  tlie  assessmeut  an- 
nulled, on  the  ground  that  the  statute  authorizing  such 
assessments  was  unconstitutional  and  void.  The  Court  of 
Appeals  reversed  the  decision,  and  Ruggles,  J.,  in  deliver- 
ing the  opinion  of  the  court  says:  "For  the  purpose  of 
ascertaining  what  has  been  deemed,  on  high  authority,  the 
nature  and  extent  of  .the  power  of  taxation  vested  in  the 
legislatures  of  the  state  governments,  I  refer  to  the  opin- 
ion of  the  late  Chief  Justice  Marshall,  in  the  case  of  The 
Providence  Bank  v.  Billings,  4  Peters  514,  561,  563.    *The 
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power  of  legislation,  and  consequently  of  taxation,  operates 
on  all  the  persons  and  property  belonging  to  the  body  politic 
This  is  an  original  principle,  which  has  its  foundation  in 
society  itself.  It  is  granted  by  all  for  the  benefit  of  all.  It 
resides  in  the  government  as  part  of  itself,  and  need  not  be 
reserved,  where  property  of  any  description,  or  the  right  to 
use  it  in  any  manner,  is  granted  to  individuals  or  corporate 
bodies.  However  absolute  the  right  of  an  individual  may 
be,  it  is  still  in  the  nature  of  that  right  that  it  must  bear  a 
portion  of  the  public  burdens,  and  that  portion  must  be 
determined  by  the  le^slature.  This  vital  power  may  be 
abused,  but  the  interest,  wisdom  and  justice  of  the  repre* 
sentative  body,  and  its  relations  with  its  constituents,  furnish 
the  only  security  against  unjust  and  excessive  taxation,  as 
well  as  against  unwise  legislation/  And  again,  in  McChiUoeh 
V.  ^Marylandy  4  Wheat.  428,  the  following  observations  are 
found,  coming  from  the  same  high  authority :  <  It  is  admit- 
ted that  the  power  of  taxing  the  people  and  their  property 
is  essential  to  the  very  existence  of  government,  and  may 
be  legitimately  exercised  on  the  objects  to  which  it  is  appli- 
cable to  the  utmost  extent  to  which  the  government  may 
choose  to  carry  it.  The  only  security  against  the  abuse  of 
this  power  is  found  in  the  structure  of  the  government 
itself.  In  imposing  a  tax  the  government  acts  upon  its 
constituents.  This  is,  in  general,  a  sufficient  security  against 
erroneous  and  oppressive  taxation.  The  people  of  a  state, 
therefore,  give  to  their  government  a  right  of  taxing  them- 
selves and  their  property,  and  as  the  exigencies  of  the  gov- 
ernment cannot  be  limited,  they  prescribe  no  limits  to  the 
exercise  of  this  right,  resting  confidently  on  the  interest  of 
the  legislature  and  the  influence  of  the  constituents  over 
their  representatives  to  guard  them  against  its  abuse.' 

"And  again,  at  page  480,  he  speaks,  of  it  as  <  unfit  for  the 
judicial  department  to  inquire  what  degree  of  taxation  is 
le^timate  use,  and  what  degree  may  amount  to  the  abuse 
of  the  power/ 


MAY  TEEM,  1866.  123 

Goodrich  v.  The  Winchester  and  Deerfield  Turnpike  Company  and  Another. 

"Assuming  this,  as  we  safely  may,  to  be  sound  doctrine, 
it  must  be  conceded  that  the  power  of  taxation,  and  of 
apportioning  taxes,  or  of  assigning  to  each  individual  his 
share  of  the  burden,  is  vested  exclusively  in  the  legisla- 
ture, unless  this  power  is  limited  or  restrained  by  some  con- 
stitutional provision.  The  power  of  taxing  and  the  power 
of  apportioning  taxation  are  identical  and  inseparable. 
Taxes  cannot  be  laid  without  apportionment,  and  the  power 
of  apportionment  is  therefore  unlimited,  unless  it  be  re- 
strained as  a  part  of  the  power  of  taxation." 

In  Anderson  v.  The  Kerns  Draining  Company,  14  Ind.  199, 
Perkins,  J.,  in  delivering  the  opinion  of  this  court  says: 
"Section  1,  article  10  of  the  constitution  declares  that  the 
legislature  shall  provide  for  a  uniform  and  equal  rate  of 
taxation,  and  for  a  just  valuation  of  all  the  property  in  the 
State;  and  by  sections  22  and  23  of  article  4,  local  laws 
authorizing  taxation  are  prohibited.  But  it  has  already 
been  decided  that  these  provisions  do  not  prohibit  local 
taxation  for  objects  in  themselves  local.  They  require  a 
general,  uniform  levy  for  state  pm'poses,  but  they  do  not 
forbid  local  taxation  under  general  laws." 

The  law  in  question  is  general  in  its  provisions.  It  is 
open  to  all  the  citizens  of  the  State  to  avail  themselves  of 
its  benefits.  The  principle  in  it  as  to  taxation  is  the  same 
as  that  recognized  in  the  act  for  the  incorporation  of  cities, 
so  far  as  the  improvement  of  streets  and  alleys  is  con- 
cerned, and  is  identical  with  that  provided  for  under  the 
act  to  authorize  the  construction  of  levees  and  drains,  ap- 
proved June  12, 1852-,  held  valid  in  this  court  in  Anderson 
V.  Kerns  Braining  Company ,  supra. 

It  is  objected  to  this  law,  that  the  persons  paying  the  tax 
become  involuntary  stockholders  and  members  of  the  cor- 
poration. As  there  is  no  hability  imposed  by  the  act  itself, 
and  as,  in  our  opinion,  the  persons  paying  the  tax  have  the 
right  to  refuse  to  accept  the  certificate  of  stock,  we  do  not 
think  that  this  provision  renders  the  law  unconstitutional 
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and  void.  We  do  not  regard  this  as  a  mode  of  compensa- 
tion for  private  property  taken  for  public  use.  We  hold 
the  law  valid  on  the  ground  that  it  imposes  a  tax  for  public 
jDurposes,  within  the  constitutional  power  of  the  legislature. 
The  stock  is  a  benefit  conferred  by  the  legislature  on  those 
who  contribute  in  building  these  roads,  and  may  be  limited 
in  the  time  of  its  enjoyment,  as  provided  for  in  section  18. 

The  judgment  is  affirmed,  with  costs. 

T.  31.  Browne  and  M  L.  Watson^  for  appellant. 

J.  J.  Cheney^  for  appellees. 


Lockwood  v.  Slevtn  and  Others. 

Chattel  Moktoaoe. — Voluntary  Assignxekts. — A  haying  executed  a  deed 
of  aBsignment  for  the  benefit  of  creditors,  the  assignee  sold  the  property 
assigned,  and,  without  applying  to  the  court  for  an  order  so  to  do,  paid  a 
debt  secured  by  a  mortgage  on  a  part  of  the  personal  property  assigned. 
The  mortgage  was  not  recorded  within  ten  days  after  its  execution,  but 
the  assignee  had  actual  notice  of  it,  at  the  time  the  deed  of  assignment 
was  made.  Subsequently  the  assignee  made  reports  to  the  court,  showing 
the  payments  he  had  made  on  the  mortgage  debt,  which  were  confirmed. 
Suit  by  the  creditors  to  compel  the  assignee  to  account  for  the  money  paid 
by  him  upon  the  mortgage. 

ffeldj  that  the  failure  to  record  the  mortgage  within  ten  days  rendered  it  in- 
valid, and  even  actual  notice  could  not  give  it  validity. 

Held,  also,  that  if  a  petition  had  been  filed  by  the  assignee,  under  the  vol- 
untary assigment  law,  the  court  could  only  have  passed  upon  the  question, 
whether  the  general  fund  would  be  increased  by  the  payment  of  a  valid 
lien,  and  could  not  have  passed  upon  tlio  validity  of  the  lien,  so  as  to 
bind  either  the  person  who  held  it,  or  the  creditors  interested  in  the  as- 
'  signment,  neither  being  before  the  court. 

Held,  also,  that  as  an  order  confirming  the  payments  made  by  the  assignee 
could  have  no  greater  effect  than  an  order  previously  obtained  authorising 
the  payment  of  a  void  lien,  the  order  confirming  the  action  of  the  assignee 
was  not  conclusive  upon  the  creditors. 
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Heldf  also,  that  the  assignee  could  not  be  heard  to  say  that  he  took  possession  of 
the  goods  as  the  agent  of  the  mortgagee,  and  not  under  the  deed  of  as- 
signment, as  such  a  relation  would  be  inconsistent  with  his  duty  as  as- 
signee. 

APPEAL  from  the  Posey  Common  Pleas. 

Frazeb,  J. — This  was  a  proceeding  by  the  appellees, 
creditors  of  one  who  had  made  an  assignment,  under  our 
statute  upon  that  subject,  for  the  benefit  of  creditors,  against 
the  assignee,  Lockwood,  to  compel  him  to  account  for  the 
proceeds  of  certain  goods  embraced  in  the  assignment,  one- 
third  of  which  had  been  mortgaged  by  the  assignor  long 
before  the  assignment  was  made.  The  mortgage  was  not 
recorded  within  ten  days,  as  required  by  the  statute  of 
frauds,  (1  G.  &  H.  §  10,  p.  852),  but  the  assignee  had  actual 
notice  of  the  existence  of  the  mortgage.  Without  obtain- 
ing or  applying  for  an  order  of  court,  as  required  by  the 
statute  (1  G.  &  H.  116),  he  sold  the  goods  and  paid  off  a 
large  part  of  the  mortgage  debt,  and  in  his  reports  to  the  court 
stated  the  fact  of  such  payment,  and  the  amount  thereof, 
and  the  court,  no  objection  being  made,  confirmed  his 
reports.  The  complaint,  showing  the  facts  above  stated, 
was  demurred  to,  and  the  demurrer  was  overruled.  That 
action  of  the  court  below  is  assigned  for  error. 

Lockwood,  having  assumed  to  act  as  assignee,  is  bound 
to  the  creditors  as  such,  and  it  was  not  necessary  that  they 
should  aver  that  the  deed  of  assignment  was  recorded. 

The  statute  expressly  enacts  that  a  mortgage  of  chattels, 
where  the  possession  is  not  changed,  shall  not  be  valid 
against  any  other  person  than  the  parties  to  it,  unless  it  is  re- 
corded within  ten  days  after  the  execution  thereof.  The 
language  is  so  plain  that  no  room  is  allowed  for  construction. 
Actual  notice  can  make  no  difi;erence.  It  has,  we  believe, 
been  so  held  everywhere,  under  a  statute  like  this.  Ckeny' 
worth  V.  Dailyy  7  Ind.  284;  Denny  v.  Lincoln,  18  Met.  200; 
Travis  v.  Bishop,  id.  804;  Bingham  v.  Jordan,  1  Allen  873. 

Li  considering  the  action  of  the  court  below  upon  the 
demurrer  to  the  complaint,  there  remains  a  question  not 
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suggested  by  the  appellant's  brief,  which  has  given  ns  more 
trouble  than  those  already  disposed  of,  and  upon  which  we 
are  not  now  unanimous.  It  is  as  to  the  effect  of  the  action 
of  the  couii;  in  confii*ming  the  assignee's  reports,  showing 
that  he  had  made  the  payments  upon  the  mortgage,  in  con- 
nection with  the  fact  that  after  the  first  of  those  reports, 
the  creditors  remained  silent  until  after  he  had  made  addi- 
tional payments,  and  a  report  thereof  had  also  been  con- 
firmed. K,  under  such  circumstances,  the  acts  of  the  court 
in  confirming  the  reports  are  conclusive  upon  the  creditors, 
then  the  complaint  was  bad,  and  the  demurrer  should  have 
been  sustained.  If,  however,  they  are  but  prima  facie  evi- 
dence of  the  correct  action  of  the  assignee,  then  the  com- 
plaint was  good,  for  it  clearly  shows,  as  we  have  seen,  that 
the  mortgage  was  void,  and  hence  it  should  have  been  so 
treated  by  the  assignee. 

The  act  concerning  voluntary  assignments  provides  that 
the  assignee  shall  sell  the  property  subject  to  liens  thereon, 
unless  he  shall  be  satisfied  that  the  general  fund  would  be 
materially  increased  by  the  payment  of  such  liens;  and  in 
that  case  he  shall  apply  to  the  court,  by  petition,  for  leave 
to  do  so,  and  shall  abide  its  order  made  in  that  behalf.  No 
provision  is  made  concerning  notice  to  creditors  of  the  pen- 
dency of  the  petition,  nor  is  the  effect  of  the  order  of  the 
court  thereon  declared,  as  to  them.  It  is,  however,  a  gene- 
ral rule  of  law,  that  no  person  shall  be  conclusively  bound 
by  a  proceeding  in  court,  substantially  affecting  his  inter- 
ests, to  which  he  is  not  a  party,  or  in  which  he  has  had  no 
opportunity  to  be  heard.  Formerly  a  trustee,  doubtful  as 
to  his  duty  in  any  matter  concerning  the  trust,  might  have 
brought  his  bill  in  equity,  stating  the  facts  as  he  understood 
tliem,  making  all  pai*ties  in  interest  defendants  thereto,  and 
praying  a  decree  for  his  direction.  All  had  an  opportunity 
to  be  heard,  and  the  decree  rendered  in  the  case  bound 
them  and  protected  the  trustee.  In  the  absence  of  the  sta- 
tutory provision  which  we  have  referred  to,  the  former 
proceeding  in  equity  could  still  be  resorted  to,  and  wo 
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think  it  may  be,  notwithstanding  the  statute.  The  provis- 
ion under  consideration  merely  authorizes  a  single  question 
to  be  submitted  to  the  court  by  petition,  and  that  is,  not 
whether  a  lien  claimed  is  valid,  but  whether  the  general 
fund  would  be  materially  increased  by  paying  oft*  a  valid 
lien  upon  the  property.  No  power  is  expressly  given  under 
this  ex  parte  proceeding  to  pass  upon  the  validity  of  the 
lien,  where  that  is  doubtful,  so  as  to  bind  either  the  per- 
son who  holds  it,  or  the  creditors  who  are  interested  in  that 
question,  and  we  think  no  such  power  can  be  fairly  implied. 
Inasmuch  as  a  confirmation  of  the  payment  afterwards  can 
certainly  have  no  greater  effect  than  an  order  previously 
obtained  authorizing  the  payment  of  a  void  lien,  w^e  reach 
the  conclusion  that  the  confirmation  was  not  conclusive 
upon  the  creditors,  and  that  the  complaint  was  good. 

The  fifth  paragraph  of  the  answer  alleged  that  the  mort- 
gagee, after  the  execution  of  the  mortgage,  as  a  partner 
and  joint  owner  with  the  mortgagor,  took,  and  for  five 
months  continued  to  hold,  possession  of  said  stock  of  goods, 
and  then,  upon  a  dissolution  of  the  partnership,  left  the  undi- 
vided one-third  of  the  same  with  said  mortgagor  to  be  sold 
by  him,  as  the  agent  and  for  the  use  and  benefit  of  the 
mortgagee ;  that  said  mortgagor  afterwards  delivered  said 
one-third  of  said  stock  to  the  appellant  to  be  sold  for  the 
use,  &c.,  of  the  said  mortgagee;  that  appellant  did  so  sell 
them,  and  applied  the  proceeds  to  the  payment  of  the  notes 
secured  by  said  mortgage.  To  this  answer  a  demurrer  was  sus- 
tained, which  is  claimed  to  have  been  error.  The  statute  of 
frauds,  section  ten,  where  the  mortgage  is  not  recorded  as  re- 
quired, makes  a  delivery  of  the  goods  to  the  mortgagee,  and 
a  retention  of  the  possession  by  him,  necessary  to  the  validity 
of  the  mortgage,  and  thus  secures  publicity  of  the  fact  of 
the  mortgagee's  interest,  and  prevents  the  taking  effect 
of  secret  incumbrances,  of  which  the  public  could  not  be 
advised,. or  would  have  no  reason  to  suspect.  Tliis  para- 
graph of  the  answer  does  not  show  such  a  state  of  facts  as 
is  required,  and  it  is  therefore  insufficient.    If  the  mort- 
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gagor  may  become  vested  with  the  possesBion  as  agent  of 
the  mortgagee,  which  we  do  not  say,  it  must  be  in  such  a 
way  that  the  public  shall  not  be  misled,  but  shall  be  advised 
of  the  fact  that  he  is  but  the  agent,  and  not  the  owner; 
that  he  acts  for  another  and  not  for  himself;  to  the  end  that 
he  may  not,  by  the  visible  possession  and  control  and  apparent 
ownership  of  the  goods,  obtain  a  credit  which  would  not  be 
accorded  if  all  the  facts  were  known.  The  allegation  that  the 
mortgaged  goods  were  received  and  sold  by  Lockwoodj  as  the 
agent  of  the  mortgagee,  is,  on  demurrer,  a  sufficient  denial 
that  he  received  them  as  assignee,  which  the  complaint 
avers.  But  this  allegation  that  he  took  possession  as  agent 
of  the  mortgagee  he  cannot  be  permitted  to  make.  As 
assignee  he  was  bound  to  treat  all  the  creditors  fairly,  and 
therefore  to  resist  a  void  mortgage  held  by  one  of  them, 
the  recognition  of  which  as  a  valid  lien  would  unjustly 
aftect  the  interests  of  the  others.  He  could  not,  therefore, 
lawfully  become  the  agent  of  the  mortgagee  to  take  pos-  • 
session  of  the  goods  imder  the  mortgage,  for  that  would  have 
been  incompatible  with  his  duty  as  assignee,  and  a  fraud 
upon  the  other  creditors,  and  he  cannot  be  heard  thus  in 
self-stultification. 
The  judgment  is  affirmed,  with  costs. 

Gregory,  C.  J.,  dissenting. — ^I  cannot  concur  in  the  opinion 
of  the  majority.  The  complaint  in  this  case  shows  the 
following  state  of  facts: 

On  the  20th  of  August^  1860,  Covington  was  the  owner  of 
a  stock  of  goods  in  Mount  Vernon,  Indiana.  On  that  day 
he  sold  two-thirds  of  the  stock  to  Joseph  Moore  and  John 
L,  Barter.  On  the  same  day  Covington^  Moore  and  Barter 
became  partners,  under  the  name  and  style  of  John  L. 
Barter  ^  Cb.,  and  the  capital  stock  of  the  firm  was  the  goods 
so  owned  by  Covington,  and  of  which  he  sold  the  two-thirds 
to  Moore  and  Barter.  To  secure  the  payment  of  the  purchase 
money  for  the  share  of  the  goods  purchased  by  him,  Moore 
gave  a  mortgage  upon  one-third  of  the  stock  of  goods  then  in 
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Store,  being  One-third  of  the  partnership  stock  of  the  firm 
of  John  L.  Barter  ^  Co,  After  the  making  of  the  mort- 
gage, the  firm  of  John  L.  Barter  ^  Co.  continued  in  business 
until  February^  1860,  when  it  was  dissolved  by  Moore  buy- 
ing the  interests  of  Covington  and  Barter.  During  the  con- 
tinuance of  the  partnership,  the  firm  of  John  L.  Barter  ^  Co. 
had  become  indebted  to  the  plaintiffs  and  others  in  large 
sums,  and -Sfoore,  having  undertaken  to  pay  the  firm's  debts, 
and  being  in  failing  circumstances,  on  the  19th  day  of  May^ 
1860,  made  an  assignment  of  his  goods,  under  the  statute, 
to  Lockwood,  the  defendant,  for  the  benefit  of  creditoi's. 
The  goods  assigned  included  all  that  remained  unsold  of 
the  ori^al  stock  owned  by  Covington,  which  were  the  sub- 
ject of  the  naortgage.  The  deed  of  assignment  is  made  an 
exhibit  with  the  complaint,  and  shows  that  the  entire  stock 
in  trade  is  embraced  therein,  and  that  it  was  executed  ac- 
cording to  the  requirements  of  the  statute,  and  for  the  pay- 
ment of  the  debts  due  the  plaintiffs,  as  well  as  those  embraced 
in  the  mortgage.  After  the  execution  and  delivery  to  him 
of  the  deed  of  assignment,  Lockwood  took  possession  of  the 
goods  and  proceeded  to  inventory  and  sell  them  according 
to  law.  The  mortgage  was  not  recorded  until  ten  months 
after  its  execution,  and  there  was  no  change  of  possession 
of  the  mortgaged  goods.  On  the  contrary,  they  were  sub- 
stantially in  the  possession  of  Moore,  the  mortgagor,  from 
the  making  of  the  mortgage  till  the  time  of  the  assignment. 
At  the  time  of  the  dissolution  of  the  partnership  of  J.  L. 
Barter  ^  Co.,  Common,  Moore  and  Barter,  the  individual 
partners,  were  insolvent  and  continued  to  be  so.  The  firm 
was  also  insolvent,  and  the  trust  will  not  pay  more  than  50 
per  cent,  of  the  indebtedness.  Lockwood,  after  the  delivery 
of  the  deed  of  assignment,  entered  upon  the  discharge  of 
his  duties  as  trustee,  and  sold  and  converted  the  goods 
assigned  into  money.  But  notwithstanding  the  insolvency 
of  the  trust  he  had,  under  the  belief  that  the  mortgage 
of  Moore  was  a  valid  lien  upon  the  goods,  paid  the  notes  to 
Vol.  XXVL— 9. 
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secure  which  the  mortgage  was  given,  amounting  tofljOOO, 
without  any  direction  or  allowance  by  the  court.  A 
report  to  the  proper  courts  showing  such  payment,  had 
been  confirmed. 

The  exhibits  filed  with  the  complaint  show  that  Lock- 
woody  at  the  October  term,  1860,  of  the  Conmion  Pleas  Court 
of  Posey  county,  made  a  report  in  which  he  shows  that  he 
had  then  paid  A.  P.  Hovey^  on  a  note  given  to  Covingtonj 
included  in  the  mortgage  on  the  goods,  two  sums  amount- 
ing, in  the  aggregate,  to  |348  81,  and  to  Charles  F.  LeoTuirdy 
on  another  note  secured  by  the  mortgage,  |315  94.  This 
report  also  contained  a  list  of  all  the  claims  of  .creditors 
which  had  been  presented  to  the  trustee  against  the  as- 
signor. 

At  the  November  term,  1861,  of  said  court,  Lockwood  made 
his  further  report,  in  which  he  shows  that  he  had  paid  JBo^ 
vey  the  further  sum  of  $61  23,  and  Leonard  the  further  sum 
of  $321  22,  on  notes  secured  by  the  mortgage*  Lockwood  then 
paid  into  court  $2,150  15,  and  an  order  of  distribution  was 
made,  under  which  the  appellees  received  their  distributive 
pro  rata  share.  This  report  embraced  the  entire  transac- 
tions of  Lockwood,  the  trustee,  up  to  that  time,  and  was 
embraced  in  the  order  of  confirmation,  and  no  objections 
were  made  thereto  at  the  time. 

The  complaint  admits  that  the  plaintiffs  had  notice  of  the 
making  and  continued  existence  of  the  mortgage,  but  claims 
that  it  is  void,  notwithstanding.  Prayer  that  the  order  of 
confirmation  be  set  aside,  and  that  the  assignee  be  required 
to  account  for  the  $1,000  paid  on  the  mortgage,  as  a  mis- 
application of  the  funds.  A  demurrer  to  the  complaint  was 
overruled,  to  which  the  defendant  excepted  and  filod  an 
answer  in  five  paragraphs,  to  each  of  which  a  demurrer 
was  sustained,  and  the  defendant  excepted,  and  failing  to 
answer  further,  a  decree  was  rendered  in  conformity  with 
the  prayer  in  the  complaint. 

The  errors  assigned  and  insisted  on  for  a  reversal  of  the 
case,  are:  1.  Overruling  the  demurrer  to  the  complaint 
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2.  Sustaining  the  demurrers  to  the  several  paragraphs  of 
the  answer. 

The  same  question  arises  on  the  demurrer  to  the  com- 
plaint, as  is  presented  by  the  third  paragraph  of  the  answer. 
The  fourth  paragraph  of  the  answer  substantially  alleges 
that  Covington  being,  on  &c.,  the  owner  and  in  possession  of 
a  certain  stock  of  goods,  which  was  in  his  store  in  Mount 
Vernon^  Indiana^  sold  the  undivided  one-third  of  the  same 
to  MoorCy  for  $1,186  96,  and  took  for  said  sum  the  four  notes 
of  MoorCy  for  §296  74  each,  payable  in  four,  eight,  twelve  and 
sixteen  months,  and  on  the  24th  of  August^  1869,  took  from 
said  Moore  the  mortgage  mentioned  in  the  complaint;  that 
Covington  continued  in  possession  of  the  goods,  as  a  partner 
and  joint  owner  thereof  with  Moore^  for  a  long  space  of  time, 
to-wit,  five  months;  that  therefore,  and  not  for  the  purpose 
of  fraud,  he  did  not  have  the  mortgage  recorded  till  the  16th 
of  May^  1860,  when  the  same  was  duly  recorded,  Ac;  that 
before  and  at  the  time  of  the  making  and  accepting  of  said 
assignment,  the  plaintiffs  had  notice  that  the  mortgage  had 
been  executed,  and  that  it  was  unpaid  and  in  full  force,  and 
had  been  recorded,  &c.;  that  Covington  had  demanded  of 
MoorCj  on  the  premises,  the  one-third  of  said  stock  of  goods 
covered  by  the  mortgage,  in  the  presence  of  Lockwoody  to 
whom  Moore  was  then  about  to  make  said  assignment,  and 
that  thereupon  Moore,  with  the  assent  of  Lockwood,  promised 
Covington  that  he  should  have  his  interest  in  the  goods 
under  the  mortgage,  and  afterwards  performed  said  promise, 
by  separating  and  setting  off  certain  goods  from  the  other 
goods  in  said  premises,  as  and  for  the  one-third  of  the  stock 
of  goods  so  mortgaged  as  aforesaid,  and  that  thereupon 
Lockwood,  by  this  order,  and  as  the  agent  of  Covington,  and 
not  otherwise,  received  said  goods  and  sold  the  same,  and 
applied  the  proceeds  of  said  sale  to  the  payment  of  the  notes 
so  secured  by  said  mortgage,  then  held  by  said  Hovey  and 
Leonard  as  the  assignees  of  Covington;  that  the  money  so 
paid  to  Hovey  and  Leonard  was  out  of  the  proceeds  of  the 
sale  of  the  said  one-third  of  said  stock  of  goods,  so  set  off 
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and  delivered  as  aforesaid,  and  out  of  no  other  funds  or 
money  whatever. 

The  fifth  paragraph  avers  that  from  and  after  the  execu- 
tion of  the  mortgage,  Covington  and  Moore  took  and  con- 
tinued for  some  five  months  in  the  possession  of  the  goods  as 
joint  owners  and  partners,  and  at  the  end  of  said  tim6  they 
dissolved  partnership,  and  Covington  left  the  undivided  one- 
third  of  the  ^oods  in  the  possession  of  Moore^  to  be  sold  and 
disposed  of  by  him  as  the  agent  of  Covington^  and  for  his 
use  and  benefit,  and  that  Moore  afterwards  set  oft'  and  deliv- 
ered said  one-third  of  the  goods  to  Lockwood^  for  the  use 
and  benefit  of  Covington^  and  that  he,  by  the  order  and 
authority  of  Covington^  sold  the  same,  and  applied  the  pro- 
ceeds to  the  payment  of  the  notes  secured  by  the  mortgage, 
then  held  by  Hovey  and  Leonard,  and  that  the  same  were 
paid  out  of  no  other  funds  or  money  whatever. 

This  action  was  commenced  on  the  19th  of  February^ 
1862.  The  act  for  the  prevention  of  frauds  and  peijuries 
provides  that  "No  assignment  of  goods,  by  way  of  mort- 
gage, shall  be  valid  against  any  other  person  than  the  par- 
ties thereto,  where  such  goods  are  not  delivered  to  the 
mortgagee  or  assignee,  and  retained  by  him,  unless  such 
assignment  or  mortgage  shall  bo  acknowledged,  as  provided 
in  cases  of  deeds  of  conveyance,  and  recorded  in  the  record- 
er's office  of  the  county  where  the  mortgagor  resides,  with- 
in ten  days  after  the  execution  thereof."  1  G.  &  H.  §  10, 
p.  352, 

In  the  case  of  Chenyworth  v.  Daily j  7  Ind.  284,  a  similar 
provision  being  under  discussion,  (R.  S.  1843,  c.  33,  §  10,) 
Davison,  J.,  in  delivering  the  opinion  of  this  court  says,  "  This 
enactment  is  clear,  direct  and  positive.  It  admits  of  but  one 
construction.  Between  the  parties  to  this  suit,  the  mortgage 
under  consideration,  unless  recorded  within  the  time  limited, 
had  no  vaUdity .''  The  fact  that  the  appellees  had  notice  of 
the  mortgage  can  make  no  difterence  as  to  the  question  of 
the  validity  thereof.    By  the  plain  provisions  of  the  statute, 
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sucli  an  unrecorded  moi'tgage  is  only  good  as  between  the 
parties  thereto. 

But  the  record  shows  that  the  plaintiffs  below,  at  the  time 
of  the  assignment  to  Lockwoody  had  full  notice  not  only  of 
the  mortgage,  but  of  all  the  circumstances  which  led  to  the 
subsequent  payment  of  the  debt  secured  thereby;  for  in 
taking  the  assignment,  Lockwood  was  acting  on  behalf  of 
the  creditors. 

Lockwood,  as  trustee,  made  his  first  report  at  the  October 
term,  1860,  of  the  Court  of  Common  Pleas  of  Posey  county, 
under  the  provisions  of  the  act  providing  for  voluntary  as- 
signments, (1  G.  &  n.  §  11,  p.  116),  in  which  he  gave  a  list 
of  all  the  claims  of  creditors  which  had  been  presented  to 
him  including  those  of  the  appellees.  The  twelfth  section 
of  that  act  recognizes  the  right  of  any  creditor  to  object 
to  the  allowance  of  the  claim  of  any  other  creditor,  after 
the  filing  of  such  report.  The  act  provides  that  "any 
pail;  of  the  property  assigned,  on  which  there  are  liens 
or  incumbrances,  may  be  sold  by  the  trustee  subject  to 
such  hens  or  incumbrances;  but  in  case  the  trustee  should 
be  satisfied  that  the  general  fund  would  be  materially 
increased  by  the  payment  of  such  liens  or  incumbrances, 
ho  shall  make  application  by  petition,  to  the  judge  of  the 
Court  of  Common  Pleas,  for  leave  so  to  do,  and  abide  its 
order  in  that  behalf."  Sec.  18.  The  act  further  provides  that 
"when  the  court  shall  have  confirmed  the  report  made  as 
provided  for  in  the  11th  section  of  this  act,  and  if  no  con- 
tested claims  are  standing  on  the  docket,  as  provided  for  in 
the  12th  section  of  this  act,  such  court  shall  order  such 
trustee  to  pay  all  moneys  then  in  his  hands  to  the  clerk  of 
such  court,"  &c.,  for  distribution. 

By  these  several  provisions,  the  Court  of  Common  Pleas 
has  jurisdiction  over  the  trust,  with  power  to  order  the  pay- 
ment of  liens,  &c.  An  order  of  confirmation,  on  a  written 
and  sworn  report,  in  which  the  payment  of  liens  is  plainly 
stated,  is  as  binding  as  an  order  on  petition  of  the  trustee 
for  the  same  j)urpose.  The  court  being  one  of  general  juris- 
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diction,  and  having  power  over  the  subject  matter,  it  is  indif- 
ferent as  to  the  mere  mode  by  which  the  same  end  is  accom- 
plished. LocJcwoocTs  first  report  shows  payments  on  the 
debt  secured  by  the  mortgage  to  the  aggregate  sum  of 
$664  75,  and  the  same  report  contained  matters  to  which 
the  attention  of  the  creditors  was  legally  called,  yet  no  ob- 
jection was  interposed.  More  than  a  year  afterwards  Lock^ 
xcood  made  his  second  report,  which  received  the  confirmation 
of  the  comi;  without  objection,  in  which  it  is  shown  that  he 
had  paid  the  further  sum  of  $382  45  on  the  mortgage  debt. 
Under  such  circumstances,  I  am  forced  to  the  conclusion 
that  the  report  of  Lockwoodj  confirmed  by  the  court,  is 
at  least  as  binding  upon  the  creditors  as  a  settled  account 
between  parties. 

This  court,  in  the  case  of  AUen  v.  Clark  et  of.,  2  Blackf. 
843,  held  that  the  settlement  of  an  administrator's  accounts 
in  the  Probate  Court  is  prima  facie  correct,  and  a  court  of 
chancery  will  not  interfere  with  it,  except  in  clear  cases  of 
mistake  or  fraud.  Blackford,  J.,  in  delivering  the  opinion 
of  the  court,  says:  "The  Probate  Court,  however,  is  a 
court  of  record,  specially  invested  by  the  legislature  with 
jurisdiction  in  these  cases,  and  its  decisions  are  entitled  to 
great  respect.  An  account  settled  in  that  court,  while  the 
facts  are  of  recent  date,  is  prima  facie  correct.  The  court  of 
chancery  can  only  interfere  in  clear  cases  of  mistake  or 
fraud,  and  the  complainant  must  be  held  to  strict  proof 

The  remarks  of  Parker,  J.,  in  the  case  of  Lockwood  v. 
Thcmey  1  Keman  170,  have  a  strong  bearing  on  one  phase 
of  the  case  in  judgment.  He  says :  "  It  is  not  necessary,  in 
order  to  make  a  stated  accoimt,  that  it  should  be  signed  by 
the  parties.  It  is  sufficient  if  it  has  been  examined  and 
accepted  by  both  parties.  And  tliis  acceptance  need  not 
be  express,  but  may  be  implied  from  circumstances.  1 
Story^s  Eq.  Jur.,  §  626.  Keeping  it  any  length  of  time 
without  objection  binds  the  person  to  whom  it  is  sent. 
Wmis  V.  JemegaUy  2  Atk.  254.  Between  merchants  at 
home,  an  account  which  has  been  presented  and  no  objection 
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made  thereto,  after  the  lapse  of  several  posts,  is  treated, 
under  ordinary  circumstances,  as  being  by  acquiescence  a 
stated  account.  Sherman  v.  Sherman^  2  Vem.  276 ;  1  Story's 
£q.  Jur.,  §  526.  Between  merchants  in  different  countries 
a  longer  time  is  ^ven,  but  if  no  objection  be  made,  after 
several  opportunities  of  writing  have  occurred,  it  is  considered 
an  acquiescence.  2  Atk.  252;  2  Yes.  239;  8  John.  Oh.  R. 
670 — 575;  7  Cranch  147.  What  is  a  reasonable  time  is  to 
be  judged  of  by  the  habits  of  business  at  home  and  abroad. 
1  Story's  Eq.  Jur.,  §  526.  The  law  was  very  fully  stated 
by  Collier,  C.  J.,  in  Langdon  v.  Eoaruls  AdTrCr^  6  Ala. 
618,  as  follows:  ^It  is  said  to  be  a  general  rule,  that  where 
an  account  is  made  up  and  rendered,  he  who  receives  it  is 
bound  to  examine  the  same,  or  to  procure  some  one  to  ex- 
amine it  for  him.  K  he  admits  it  to  be  correct,  it  becomes  a 
stated  account  and  is  binding  on  both  parties,  the  balance 
being  the  debt  which  may  be  sued  for  and  recovered  at  law 
upon  the  basis  of  an  insimul  computassent.  So  if,  instead  of  an 
express  admission  of  the  correctness  of  the  account,  the  party 
receiving  it  keeps  the  same  by  him  and  makes  no  objection 
within  a  reasonable  time,  his  silence  will  be  construed  into  an 
acquiescence  in  its  justness,  and  he  will  be  bound  by  it  as 
if  it  were  a  stated  account  Phillips  v.  BeldeUy  2  Edw.  Ch.  1. 
In  fact,  the  rule  as  laid  down  by  the  authorities  would  seem 
to  be  that  if  one  does  not  object  to  a  stated  account  which 
has  been  furnished  him,  within  a  reasonable  time,  he  shall  be 
bound  by  it  unless  he  can  show  its  incorrectness.'  Murray 
V.  Tolandy  8  John.  Ch.  R.  569 ;  WUde  v.  JenkinSj  4  Paige  481. 
In  stating  the  law  as  above  extracted,  the  learned  chief  jus- 
tice followed  the  decision  in  the  case  of  Phillips  v.  Belden^  2 
Edw.  Ch.  1,  where  the  same  principles  of  law  are  clearly 
stated.'* 

In  the  case  at  bar,  the  appellees  had  more  than  a  year  to 
file  their  exceptions  to  the  first  report  of  Lockwood,  in  which 
the  payment  of  a  large  amount  of  the  mortgage  debt  is 
plaiidy  stated.  They  did  not  do  so,  but  allowed  Lockwood  to 
make  further  payments  without  objection  or  protest,  with 
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a  full  knowledge  of  all  the  facts^  and  at  last  allowed  the 
report  to  be  confirmed  by  the  court,  and  accepted  their  pro 
rata  under  an  order  of  distribution  based  thereon.  K  this 
did  not  amount  to  an  acquiescence,  the  acts  of  the  creditors 
in  standing  by  and  allowing  Lockwood  to  make  these  re- 
peated payments  would  be  a  fraud  upon  him.  The  creditors 
had  a  right  to  treat  the  mortgage  as  a  vaUd  lien  and  waive 
the  legal  objection  to  its  validity.  To  say  the  least  there 
was  a  strong  reason  why  they  should  do  go  in  this  case ; 
they  had  full  knowledge  of  all  the  facts,  and  the  trustee, 
acting  for  them,  had  promised  at  the  time  of  the  assignment 
that  the  mortgage  debt  should  be  paid.  It  is  well  settled 
law  that  an  account  stated  is  conclusive  upon  the  parties, 
unless  impeached  for  fraud  or  mistake.  Lockwood  v.  ITiomej 
supray  and  the  authorities  there  cited. 

There  is  no  mistake  or  fraud  alleged  in  the  complaint. 
The  most  that  the  averments  amount  to  is  that  the  court 
erred  in  passing  the  accounts  of  the  trustee.  The  error 
not  appearing  in  the  proceedings  and  order,  it  cannot  be 
claimed  that  the  court  can  review  its  own  proceedings. 
Judge  Story  states  the  rule  thus:  "But  it  maybe  safely 
affirmed,  upon  the  highest  authority,  as  a  well  established 
doctrine,  that  a  mere  naked  mistake  of  law,  unattended  with 
any  such  special  circumstances  as  have  been  above  sugges- 
ted, will  furnish  no  ground  for  the  interposition  of  a  court 
of  equity;  and  the  present  disposition  of  courts  of  equity  is 
to  narrow  rather  than  to  enlarge  the  operation  of  excep- 
tions. It  may,  however,  be  added,  that  where  a  judgment 
is  fairly  obtained  at  law  upon  a  contract,  and  afterwards, 
upon  more  solemn  consideration  of  the  subject,  the  point 
of  law  upon  which  the  cause  was  adjudged  is  otherwise 
decided,  no  relief  will  be  granted  in  equity  against  the  judg- 
ment upon  the  ground  of  mistake  of  the  law ;  for  that  would 
be  to  open  perpetual  sources  for  renewed  litigation."  1 
Story's  Eq.  Jur.,  §  138. 

He  that  invokes  the  aid  of  equity  must  do  equity.  Even 
if  this  settiement  is  set  aside  for  mistake,  the  holders  of 
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the  Covington  notes  ought  to  have  their  pro  rata  with  the 
other  creditors  of  Moore,  The  payment  to  them  of  their 
claims  by  the  trustee  obviated  the  necessity  of  their  pre- 
sentation and  admission. 

The  court  below,  in  my  opinion,  erred  in  overruling  the 
demurrer  to  the  complaint. 

J.  E.  Mytke  and  J.  J.  Chandler,  for  appellant. 

A.  Igleharty  for  appellees. 


Patterson  and  Others  v.  Stair  and  Others. 

Injunctioit  Bond. — Appboyai.  of. — Where  it  appears  from  the  record  that 
on  the  hearing  of  an  application  for  an  injunction,  the  complaint,  the  affi- 
davit thereto  attached,  and  the  bond  were  read,  and  an  injunction  was 
thereupon  granted  by  the  court,  it  will  be  presumed  that  the  bond  was 
approved. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Ray,  J. — The  appellees  filed  their  complaint  in  the  Cir- 
'cuit  Court,  charging  that  the  appellant  Patterson  was  the 
owner  of  a  warehouse,  and  that  he  had  in  store  certain 
quantities  of  wheat,  the  property  of  the  complainants,  and 
lliat  he  procured,  as  such  warehouseman,  three  policies  of 
insurance  upon  the  grain  in  store,  in  his  own  name,  but  in 
trust  for  the  benefit  of  the  owners  of  the  grain.  It  is 
alleged  that  the  property  so  insured  was  subsequently 
destroyed  by  fire,  and  that  said  appellant,  Patterson^  had 
collected  the  amount  of  said  insurance,  and  had  paid  an 
undue  proportion  of  the  same  to  others,  who  are  made  de- 
fendants, and  who  had  grain  also  in  store.  It  is  also  averred 
that  the  said  appellant  is  insolvent,  and  has  refused  to  make 
proper  distribution,  on  demand,  and  has  deposited  the  money 
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remaining  in  his  hands  in  the  Union  National  Banky  which 
is  also  made  a  defendant  to  the  action;  that  if  notice 
be  given  of  the  application  to  restrain  the  withdrawal  of 
the  money  from  the  bank,  the  said  appellant  will  convert  it 
to  his  own  use,  before  the  action  of  tlie  court  can  be  had  in 
the  premises,  &c.  An  accounting  and  distribution  of  the 
funds  is  prayed  for.  The  complaint  is  verified,  and  is  ac- 
companied by  a  bond.  The  court  declared  the  case  to  be 
one  of  emergency,  and  a  temporary  restraining  order,  until 
a  subsequent  day  of  the  term,  was  granted.  Notice  was 
^ven,  and  the  appellant  appeared  and  moved  to  dissolve  the 
restraining  order.  This  motion  was  taken  under  advise- 
ment, and  on  the  day  set  for  the  hearing,  the  appellees 
moved  to  continue  the  order,  and  affidavits  were  filed  by 
both  parties.  The  court  continued  the  restraining  order, 
and  from  this  action  of  the  court  an  appeal  is  taken.  It  is 
objected  that  no  notice  was  given  of  the  application  for  a 
restraining  order.  If  this  objection  was  well  taken,  it  could 
not  now  be  considered,  when  the  appellants  have  appeared 
and  moved  to  dissolve  the  restraining  order,  and  have  filed 
affidavits  in  resistance  of  the  motion  to  continue  the  order. 
Upon  the  motion  to  continue  the  restraining  order,  three 
affidavits  were  read  by  the  appellees,  by  which  it  appears 
that  an  attempt  had  been  made  to  fire  the  building  some- 
time before  it  was  actually  burned,  and  that  the  appellant 
Patterson  had  informed  one  or  more  of  the  appellees  that 
he  had  procured  insurance  in  the  sum  of  $3,000  upon  the 
grain  stored,  fot  the  benefit  of  all  parties  interested,  and 
that  said  policies  would  take  effect  upon  the  expiration  of  a 
policy  of  insurance  then  existing.  One  of  the  appellees 
thereupon  procured  a  watchman  to  guard  the  building  for 
one  night,  and  promised  that  the  other  parties  interested 
would  do  the  same;  the  appellant  also  agreed  to  keep  guard. 
Others  of  the  appellees  stated  that  they  had  intended  to 
procure  insurance,  but  upon  being  informed  that  policies 
had  been  taken  out  by  Patterson  for  their  benefit,  they  ap- 
proved his  action,  and  made  no  further  efibrt  to  protect 


MAT  TERM,  1866.  139 

Patterson  and  Others  p.  Stair  and  Others. 

themselves.  Patterson  denies  that  he  insured  for  the  bene- 
fit of  all  parties,  but  insists  that  he  was  authorized  to  insure 
for  some  of  his  co-defendants,  and  for  them  alone,  and  pro- 
poses to  pay  them  in  full,  and  to  divide  the  remainder  pro  rata 
among  the  appellees.  It  is  objected  that  the  court  did  not 
approve  the  bond  filed,  and  that  no  evidence  was  ^ven  of 
the  insolvency  of  Patterson.  The  record  states  that  upon 
the  motion  to  continue  the  restraining  order,  the  complaint, 
the  affidavit  thereto  attached,  and  the  undertaking,  or  bond, 
were  read.  The  complaint  alleged  Patterson's  insolvency, 
and  was  sworn  to,  and  if  sufficient  to  procure  the  restraining 
order,  as  we  must  regard  it,  certainly  has  in  its  averments 
upon  that  point  sufficient  to  authorize  the  continuance  of  the 
order,  when,  as  in  this  case,  the  affidavit  filed  by  the  appellant 
did  not  deny  that  allegation.  We  must  alqo  consider  the  fact 
that  the  undertaking  was  read  to  the  court,  and  thereupon 
the  restraining  order  was  continued,  as  conclusive  evidence 
that  the  court  approved  the  bond. 

The  decision  of  this  case  might  perhaps  be  placed,  as  the 
appellees  insist^  upon  the  ground  that  Patterson  field  the 
money  realized  upon  the  insurance  policies  as  a  trustee, 
and  that  a  court  of  equity  would  prevent-  any  misapplica- 
tion of  the  fund,  and  not  require  the  parties  interested  in 
the  fund  to  look  to  the  personal  responsibility  of  the 
trustee. 

The  action  of  the  court  was,  however,  clearly  correct, 
under  the  special  statutory  provisions  regulating  the  grant- 
ing of  restraining  orders,  and  the  proceedings  must,  there- 
fore, be  affirmed  with  costs. 

D.  MacCj  for  appellants. 

JET.  W.  Chase  and  J.  A.  Wilstachj  for  appellees. 
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The  CmciXNATi  and  Chicago  Air  Line  Railroad  CoMPA^^r 

V.  McCooL. 

Common  Cabbieks. — ^Railboads. — Suit  to  recover  the  yaluc  of  goods  ship- 
ped by  railrodd  from  Cincinnati  to  Kokomo.  The  goods  were  safely  car- 
ried to  Kokomo,  and,  the  consignee  not  being  present  to  receive  themi 
were  there  stored  in  the  company's  warehouse,  which  was  reasonably 
secure.  During  the  night,  the  goods  were  destroyed  by  some  unknown 
person,  who  entered  the  warehouse  through  a  grain-shoot. 

Ilddj  that  the  liability  of  the  railroad  company  as  a  common  carrier  was 
terminated  when  the  goods  were  discharged  from  the  cars  and  stored  in 
the  warehouse. 

Ileldy  also,  that  as  ordinary  care  was  exercised  in  the  keeping  of  the  goods, 
the  company  was  not  liable  for  the  loss. 

APPEAL  from  the  Hoioard  Circuit  Court. 

Gregory,  C.  J. — This  case  was  submitted  to  the- court 
below  on  an  agreed  statement  of  facts.  Finding  for  the 
plaintiff,  motion  for  a  new  trial  overruled,  and  judgment. 
The  evidence  is  in  the  record.  The  defenc\pjit,  at  the  time 
&c.,  was  a  common  carrier  from  Cincinnati  to  Kokomo.  In 
October^  1864,  the  appellant  received  at  the  former,  for  trans- 
portation to  the  latter  place,  a  barrel  of  whisky,  the  property 
of  the  appellee,  of  the  value  of  §229  92.  It  was  transported 
over  the  line  of  appellant's  railroad  by  the  regular  freight 
train.  The  train  arrived  at  Kokomo  at  eight  o'clock  iu  the 
evening,  the  usual  and  regular  hour  for  the  arrival  thereof. 
The  appellee  resided  in,  and  was  at  the  time  engaged  in 
business  at,  the  latter  place.  He  was  not  at  the  depot  on 
the  arrival  of  the  train,  and  the  agents  of  the  railroad  com- 
pany stored  the  whisky  in  the  company's  warehouse,  situated 
on  the  side  track  of  the  road,  at  the  station,  as  had  been 
the  practice  and  usage  of  the  company  for  years,  in  such 
cases.  No  notice  was  given  to  the  plaintiff  of  the  arrival 
of  the  property,  nor  had  he  any  such  notice  in  fact,  nor  did 
he  call  at  the  warehouse  to  receive  the  same.  The  ware- 
house was  securely  locked  and  fastened,  and  left  for  the 
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night.  During  the  night,  some  person,  to  the  parties  un- 
known, crawled  through  a  grain-shoot  constructed  in  the 
warehouse,  and  with  an  auger  bored  through  the  barrel, 
whereby  the  whisky  was  lost.  The  whisky  was  received 
at  the  depot  in  good  order,  and  the  warehouse  was  reason- 
ably secure  and  safe. 

After  the  whisky  was  discharged  from  the  cars  and  placed 
in  the  warehouse  of  appellant,  the  liability  was  that  of  a 
warehouseman,  and  not  that  of  a  common  carrier.  BaU" 
semer  et  al.  v.  The  Toledo  and  Wabash  B.  B.  Company^  25 
Ind.  434. 

Under  the  facts  the  appellant  is  not  liable  for  the  loss  of 
the  whisky.  Ordinary  care  was  all  that  the  law  required. 
The  court  below  erred  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

E:  Walker^  for  appellant. 

N.  B.  Linsday  and  J.  A.  Lewis,  for  appellee. 


Murray  v.  The  State. 

IsBTKUCTioxs. — An  omission  by  the  court,  on  the  trial  of  a  criminal  prose- 
cation,  to  charge  the  jury,  as  required  by  statute,  thai  the  defendant  "  is 
presumed  to  be  innocent  until  the  contrary  is  proved,*'  and  that  "when 
there  is  a  reasonable  doubt  whether  his  guilt  is  satisfactorily  shown,  he 
must  be  acquitted,"  must  be  excepted  to  before  the  jury  retire  to  consider 
of  tLeir  verdict,  in  order  that  the  court  may  have  an  opportunity  to  sup- 
ply the  omission. 

Samk. — It  is  too  late  first  to  make  the  objection  on  a  motion  for  a  new 
trial. 

SuBETT  or  THE  Feacs. — The  statute  in  question  does  not  apply  to  a  proceed- 
ing for  surety  of  the  peace.  ■ 
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Bawb. — In  a  proceeding  for  surety  of  the  peace,  the  issue  to  be  tried  is  not^ 
under  the  statute,  the  guilt  or  innocence  of  the  defendant,  but  whether 
the  complaining  witness  has  just  cause  to  entertain  the  fears  expressed 
in  his  affidavit. 

APPEAL  from  the  Clay  Common  Pleas. 

Gregory,  C.  J. — This  was  a  proceeding  under  the  stat- 
ute for  surety  of  the  peace.  2  G.  &  H.,  p.  640,  et  seq.  Trial 
by  jury;  verdict,  "that  Martha  Kenton,  the  complaining 
witness,  has  just  cause  to  entertain  the  fears  expressed  in 
the  affidavit."  A  motion  for  a  new  trial  was  overruled,  and 
an  order  was  made  by  the  court  that  the  defendant  enter 
into  a  recognizance  to  keep  the  peace  for  twelve  months. 

The  error  complained  of  is,  that  the  court  omitted  to 
charge  the  jury  that  "this  is  a  criminal  prosecution;  that 
the  defendant  is  presumed  to  be  innocent  until  the  contrary 
is  proved;  that  when  there  is  a  reasonable  doubt  whether 
his  guilt  is  satisfactorily  shown  he  must  be  acquitted."  This 
objection  was  made  for  the  first  time  on  the  motion  for  a 
new  trial. 

The  statute  requires  in  criminal  trials,  for  offenses  com- 
mitted, that  the  court  shall  charge  the  jury  that  "a  defend- 
ant is  presumed  to  be  innocent  until  the  contrary  is  proved, 
and  that  when  there  is  a  reasonable  doubt  whether  his 
guilt  is  satisfactorily  shown,  he  must  be  acquitted."  2  G.  & 
H.,  §§  103,  104,  pp.  414,  415.  But  an  omission  thus  to 
charge  must  be  excepted  to  at  the  time,  and  before  the  jury 
retire  to  consider  of  their  verdict,  so  that  the  court  may 
supply  the  omission.  It  is  too  late  to  make  the  objection 
for  the  first  time  on  the  motion  for  a  new  trial. 

But  we  do  not  think  that  this  statute  applies  to  a  pro- 
ceeding for  surety  of  the  peace.  The  question  of  the  guilt 
or  innocence  of  the  defendant  is  not  involved.  The  statut-e 
provides  that  "the  issue  to  be  tried  in  such  case  shall  be 
whether  the  complaining  witness  has  just  cause  to  entertain 
the  fears  expressed  in  his  affidavit."  2  G.  &  H.,  §  23,  p.  641. 
Although  this  is  a  criminal  proceeding,  it  is  not  a  prosecu- 
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tion  for  crime  committed,  but  a  proceeding  to  prevent  the 
commission  thereof.  The  court  below  was  not  asked  to 
charpfe  that  this  was  a  criminal  proceeding. 

The  judgment  is  affirmed,  with  costs. 

(?.  D.  TdeTy  for  appellant. 

2>.  JF.  WUUamsoriy  Attorney  General,  for  the  State. 


Miller  and  Another  v.  Stowman. 

Mill-Dax. — ^Where  the  owner  of  a  miU  has  not  obtained  tho  right  by  grant, 
prescription  or  license  to  flow  water  upon  the  lands  of  another,  such  flow- 
ing is  an  illegal  act,  and  the  continuance  of  the  wrong  for  a  period  of 
fifteen  years,  without  complaint,  does  not  create  a  right    Page  149. 

Sjja. — Writ  of  Assxssxkkt  or  Daxaobs. — ^The  statute  providing  for  the 
writ  of  assessment  of  damages  denies  the  privilege  of  the  writ  where  the 
effect  of  granting  the  application  would  be  to  flow  water  back  upon,  or 
divert  it  from,  any  mill  or  mill  works  already  erected,  or  in  process  of 
erection.    Page  152. 

APPEAL  from  the  Miami  Circuit  Court. 

Elliott,  J. — This  was  a  proceeding  under  the  statute  by 
"writ  of  assessment  of  damages,"  conmienced  in  the  spring 
of  1866,  by  Levi  Miller  and  Isaac  Miller^  tho  appellants, 
against  Charles  Stowman^  the  appellee,  and  others. 

The  complaint  alleged,  inter  alia,  that  the  plaintifrs  were 
the  owners  of  certain  lands,  which  are  particularly  described, 
situated  on  both  banks  of  Ed  river,  on  which  were  situated 
a  valuable  grist  and  flouring  mill,  also  a  saw  mill,  of  great 
public  utility,  the  machinery  of  which  was  propelled  by 
water  from  Eel  river,  by  means  of  a  dam  across  said 
stream,  immediately  above  said  mills,  of  the  height  of  four 
feet  and  six  inches,  erected  in  1844;  that  the  appellee, 
Stowman^  was  the  owner  of  certain  lands  on  said  stream, 
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above  and  adjoining  the  plaintiffs',  which  are  also  properly 
described  by  metes  and  bounds;  that  said  dam,  when  main- 
tained at  the  height  of  four  feet  and  six  inches,  causes  the 
water  to  flow  back  in  said  stream  on  a  part  of  the  lands  of 
Stovrmarij  &c.,  and  praying  that  the  damages  sustained  by 
Stovmtan  may  be  assessed  by  a  jury,  under  the  provisions  of 
the  statute. 

A  proper  writ  was  issued  and  a  jury  impanneled,  who 
returned  a  finding  assessing  damages  in  favor  of  Stowmaru 
The  finding  of  the  jury,  so  far  as  it  relates  to  the  questions 
presented  for  our  decision,  is,  in  substance,  as  follows: 
That  the  raising  and  maintaining  of  the  plaintiffs'  dam  to  the 
height  of  four  fact  and  six  inches  will  flow  the  water  back 
in  said  river,  at  the  ordinary  medium  stage  of  water  therein, 
up  to  a  point  on  the  lands  of  Stowman  twenty  rods  above 
where  the  section  lino  between  sections  29  and  30  crosses 
the  same,  being  about  twenty  rods  up  the  river,  above  the 
mouth  of  a  stream  called  Spring-brook  \  that  said  Stowman 
was  the  owner  of  a  mill  and  mill-dam  on  his  own  lands, 
situated  on  Ed  river,  above  the  dam  of  tlio  plaintiffs,  and 
that  he  also  owned  a  mill  scat  on  said  river,  below  his  then 
present  mill,  and  about  twenty-seven  rods  below  the  dam 
thereof;  that  he  had  made  certain  excavations  upon  said 
mill  seat,  preparatory  to  using  the  same  and  the  water  power 
thereon,  and  had  provided  certain  materials  for  a  new  mill, 
but  that  he  subsequently  quit  said  work  and  sold  a  part  of 
said  materials;  that  said  mill  seat  would  be  materially 
injured  by  the  water  flowed  back  in  the  river  thereon,  by 
the  dam  of  the  plaintiffs  being  raised  and  maintained  at 
the  height  of  four  feet  and  six  inches.  The  jury  there- 
upon assessed  Stotaman^s  damages  by  reason  thereof,  and  to 
the  excavation  made  for  said  new  mill,  and  to  his  spring- 
branch,  at  $1,400,  and  by  the  loss  of  timber  and  other 
materials  furnished  for  the  new  mill  ?100.  The  jury  further 
found  that  the  old  mill  of  Stoioman^s  would  not  be  in  any- 
wise affected  or  injured  by  the  dam  of  the  plaintiff'  being 
raised  and  maintained  four  feet  and  six  inches  high. 
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In  the  Circuit  Court,  the  sheriff  having  made  the  proper 
return  of  the  inquest  with  his  proceedings,  Stowman  ap- 
peared and  file'd  an  answer  of  four  paragraphs.  A  demur- 
rer was  sustained  to  the  first  paragraph,  and  the  second  was 
subsequently  withdrawn.  ITo  question  arises  upon  either 
of  them  in  this  court.  The  third  alleges  that  he,  Stowman, 
now  is,  and  for  fifteen  years  immediately  preceding  the 
commencement  of  this  suit  has  been,  the  owner  in  fee  simple, 
and  in  the  possession,  of  the  tracts  of  land  alleged  in  the 
petition  to  be  his;  that  he  is  the  owner  of  a  grist  or  flour- 
ing mill  on  said  land,  on  the  north  side  of  said  river,  which 
is  propelled  by  water  taken  therefrom,  by  means  of  a  dam 
across  the  same,  abutting  his  lands  on  each  side;  that  said 
dam  was  erected  in  the  year  1836,  and  has  been  maintained 
and  kept  up  from  that  time  to  the  present,  by  him  and 
those  through  whom  he  derives  title;  that  said  mill  has, 
during  all  that  time,  been  one  of  great  public  utility,  ac- 
commodating a  large  and  thickly  populated  region  of 
country  that  cannot  so  well  be  served  by  any  other  mill, 
and  for  a  long  time  was  the  only  mill  within  a  circuit  of 
many  miles;  that  during  the  last  fifteen  years  he  has 
owned  said  mill  and  the  water  privileges  of  said  stream 
upon  his  said  land,  which  consisted  of  about  five  and  one- 
half  feet  of  fall,  and  furnished  at  all  times  water  sufficient 
to  run  a  mill  with  four  pairs  of  burrs,  with  all  the  necessary 
gearing  and  machinery,  &c.;  that  his  present  mill  does  not 
use  all  of  said  power,  or  fall,  upon  said  land,  by  about  two 
feet;  that  he,  said  defendant,  purchased  said  premises  with 
the  view  and  purpose  of  erecting  a  new  mill  upon  the  same, 
about  two  hundred  yards  below  his  present  mill,  and  of 
using  the  water  for  propelling  it  from  the  present  dam,  by 
means  of  a  race  extending  therefrom  to  the  new  mill,  run- 
ning all  the  way  through  his  own  land,  and  thereby,  with 
the  necessary  fall  for  a  tail  race,  using  all  the  fall  or  power 
on  hifl  land;  that  with  the  view  of  erecting  said  new  mill, 
he  did,  during  the  latter  part  of  the  year  1860  and  early  part 
of  1861,  prepare  and  gather  together  upon  said  premises 
Vol.  XXVI.— 10. 
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a  la«rge  amount  of  materials  for  the  construction  of  a  new 
mill  house,  and  the  machinery  of  a  new  mill,  with  four  run 
or  pairs  of  stones;  that  he  commenced  digging  out  the 
foundation  for  said  mill,  and  while  at  work  at  it,  and  before 
its  completion,  to-wit:  in  the  month  of  August^  1861,  the 
plaintifis  raised  their  said  dam,  below  that  of  the  defend- 
ant, and  on  the  same  stream,  so  as  to  cause  the  water  to  flow 
back  upon  the  premises  of  the  defendant  and  fill  said  exca- 
vation, whereby  the  defendant  was  compelled  to  abandon 
said  work ;  that  immediately  thereafter,  to-wit :  on  the  12th 
day  of  September,  1861,  he  brought  suit  in  the  Circuit  Court 
against  the  plaintifis  for  damages,  for  backing  water  on  his 
said  mill  site  and  premises  by  means  of  said  dam,  and  pray- 
ing that  they  be  compelled  to  lower  the  same,  &c.;  that 
these  plaintiffs,  defendants  in  that  suit,  made  defense,  and 
claimed  the  right  so  to  flow  back  the  water  upon  this  de- 
fendant's premises,  and  such  proceedings  were  had  in  said 
cause  that,  upon  the  final  hearing  thereof,  at  the  March 
term,  1864,  the  court  found  that  the  plaintiflfe  did,  by  means 
of  their  said  dam,  flow  the  water  back  and  upon  the  premi- 
ss of  this  defendant;  that  they  had  no  right  so  to  do,  and 
assessed  damages  in  favor  of  this  defendant  up  to  the  com- 
mencement of  that  suit,  but  made  no  decision  in  relation  to 
lowering  said  dam,  which  judgment  and  decision  remain  in 
full  force;  that  said  plaintiffs  have  ever  since  kept  up  their 
said  dam  to  such  a  height  as  to  flow  the  water  back  upon 
said  premises  of  the  defendant,  and  into  the  foundation  of 
his  new  mill,  so  that  he  could  not,  without  great  inconveni- 
ence and  expense,  erect  his  said  new  mill ;  that  immediately 
after  the  decision  of  that  case,  and  before  the  defendant 
had  time  to  prepare  for  the  completion  of  said  mill,  to-wit: 
on  the  17th  day  of  June,  1864,  the  plaintiffs  instituted  this 
suit  for  the  assessment  of  damages;  that  sliould  the  plain- 
tiffs be  permitted  to  sustain  the  same  as  prayed  for,  it  will 
certainly  destroy  the  defendant's  new  mill  works,  and  the 
additional  power  that  he  was  improving  and  intending  to  use 
at  that  point 
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The  fourth  paragraph  is  substantially  the  same  as  the 
third,  omitting  the  allegations  in  reference  to  the  recovery 
of  damages  in  the  suit  by  the  defendant  against  the  plain- 
tiffs for  overflowing  the  pit,  &c.,  for  his  new  mill,  and  aver- 
ring that  the  new  mill  when  erected  will  be  of  great  public 
utility,  and  will  accommodate  a  large  neighborhood  that 
cannot  be  so  well  accommodated  at  any  other  mill,  and  that 
it  is  his  purpose  to  complete  said  mill  as  soon  as  it  can  be 
done  after  this  suit  is  terminated.  The  court  overruled  a 
demurrer  to  these  paragraphs,  to  which  ruling  the  plaintiffs 
excepted. 

The  plaintiffs  then  replied  in  four  paragraphs.  The  first 
was  a  general  denial,  but  was  subsequently  withdrawn. 
The  second  paragraph  admits  Stowman's  title,  but  alleges 
that  he  purchased  his  lands,  mill,  &c.,  long  after  the  erection 
of  the  plaintiffs*  dam  and  mill  works,  and  with  full  know- 
ledge thereof,  and  of  the  extent  to  which  said  dam  backed 
the  water  up  said  stream,  and  on  the  lands  so  purchased  by 
Stowvian;  that  the  particular  tract  of  land  on  which  Stow- 
Toan  contemplates  building  a  new  mill  was  purchased  by 
him  long  after  he  purchased  the  old  mill  property,  and  long 
after  the  plaintiff's  dam  was  erected,  and  the  water  in  said 
stream  flowed  back,  &c.;  that  no  foundation  for  a  mill  can 
be  had  at  the  place  where  Stoicman  commenced  excavating 
therefor,  for  the  reason  that  the  bank  of  Ed  river  at  that 
point  is  composed  of  gravel  and  quick-sand;  that  the  pur- 
pose of  the  defendant,  in  the  purchase  of  the  tract  of  land 
last  purchased  by  him,  and  in  the  excavation  made  and  mate- 
rials furnished,  was  not  to  improve  his  mill  privilege  and 
accommodate  the  public,  but  to  harass  the  plaintiffs  and 
destroy  their  valuable  mill  works,  &c. 

The  third  paragraph  sets  up  that  when  Stowman  purchased 
his  land  and  water  privileges,  they  were  improved  by  a  dam 
and  flouring  mill  situated  thereon,  erected  in  1836;  that  said 
dam  and  mill  occupy  the  only  places  therefor  on  Stommun^s 
land;  that  where  the  mill  now  stands,  Stowman  has  suflicient 
power,  with  his  present  dam,  only  two  feet  high,  to  grind 
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all  the  grain  growing  in  the  country  for  five  miles  around 
him,  and  for  all  purposes  and  uses  he  can  have  for  water 
power  at  that  point,  &c. 

,  The  fourth  paragraph  alleges  that  before  Stotoman  purchas- 
ed his  mill  and  mill  privileges,  the  plaintiffs'  dam  had  been 
erected,  and  had  ever  since  been  maintained  at  a  height  of 
four  feet  and  six  inches,  and  the  water  in  said  stream  flowed 
back  upon  the  site  of  the  new  mill,  all  of  which  Stowman 
well  knew  when  he  purchased,  and  that  he  purchased  said 
new  site  and  commenced  the  excavation,  not  for  the  purpose 
or  with  the  intention  of  erecting  a  new  mill,  but  to  vex, 
harass  and  injure  the  plaintifls. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the 
reply,  and  the  plaintiffs  declining  to  reply  fm'ther,  rendered 
final  judgment  against  the  plaintiffs,  dismissing  said  writ  as 
to  Stowman^  to  all  of  which  the  plaintiffs  excepted. 

The  questions  presented  to  this  court  arise  upon  the  rulings 
of  the  court  in  overruling  the  demurrers  to  the  third  and 
fourth  paragraphs  of  StovmiarCs  answer,  and  in  sustaining 
the  demurrers  to  the  second,  third  and  fourth  paragraphs  of 
the  reply. 

It  is  not  very  seriously  urged  by  the  appellants  that  the 
replications  constitute  valid  replies  to  the  answers,  if  the 
latter  are  sujfficient  to  bar  the  writ  for  the  assessment  of 
damages,  but  it  is  insisted  that  neither  paragraph  of  the 
answer  presents  a  valid  bar.  The  facts  more  especially 
relied  upon  by  the  appellee  to  bar  the  plaintiff's  right  to  the. 
writ,  are  fully  stated  in  the  third  paragraph  of  the  answer. 
Under  the  facts  of  the  case  as  thus  presented,  the  appellants 
do  not  claim  that  they  have  the  right  to  flow  the  water  on 
Stowman^ s  land  without  his  consent,  and  without  compensa- 
tion; but  they  claim  "the  right  as  against  his  new  mill  pro- 
ject, to  maintain  their  dam  at  its  present  height  of  four  feet 
and  six  inches,  and  to  flow  back  the  water  on  StovxmarCs 
land,  by  condemning  it,  and  paying  the  damages." 

Do  the  facts  presented  by  the  record  sustain  the  claim  of 
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the  appellants?  The  decision  of  this  question  will  dispose 
of  the  case. 

The  appellants  claim  that  the  finding  of  the  jury  and  the 
pleadings  subsequent  thereto,  show  that  their  dam  was 
erected,  by  those  under  whom  they  held,  more  than  fifteen 
years  prior  to  the  commencement  of  the  suit  against  them 
by  Stowman^  referred  to  in  the  third  paragraph  of  the  an- 
swer, and  ever  since  its  erection  has  been  maintained  at  a 
height  of  about  four  feet  and  six  inches;  that  Stowman 
purchased  his  mill,  and  the  land  on  which  the  site  of  his 
contemplated  new  mill  is  situated,  near  fifteen  years  before 
the  commencement  of  this  suit,  with  full  knowledge  of  the 
existence  of  the  dam  of  the  appellants,  and  that  it  flowed 
the  water  back  in  the  river  above  said  mill  site;  that  since 
Stotmnan  purchased  his  mill  and  lands,  the  appellants,  and 
those  under  whom  they  hold  title,  had  made  large  and  val- 
uable improvements  on  their  mill,  during  all  which  time 
Stoioman  silently  acquiesced  and  made  no  compltdnt  in  con- 
sequence of  the  water  in  said  river  being  flowed  back  on 
his  land  and  above  his  new  mill  site.  It  is  insisted  that 
these  facts  estop  Stovmian  from  denying  the  right  of  the 
appellants  to  maintain  their  dam  at  the  height  of  four  feet 
and  six  inches,  by  paying  the  damages  sustained  by  him 
thereby. 

The  authorities  referred  to  in  support  of  this  position, 
are  either  cases  of  the  acquiescence  in  boundary  lines  be- 
tween adjoining  proprietors,  or  those  in  which  the  owner 
of  property  stands  by  and  sees  it  sold  as  the  property  of 
another  person,  without  giving  notice  of  his  title.  They  do 
not  sustain  the  position  assumed  in  this  case. 

The  appellants  do  not  claim  the  right  to  flow  back  the 
water  on  Stowman^s  land,  by  grant,  prescription,  or  even  by 
the  license  of  Stowman,  or  those  from  whom  he  purchased. 
The  act  of  flowing  back  the  water  was  an  illegal  act,  a 
wrong,  and  the  continuance  of  that  wrong  without  com- 
plaint for  the  period  named  did  not  create  a  right.    That 
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question  was  settled  by  the  recovery  of  Stoioman  in  the  suit 
referred  to  in  the  third  paragraph  of  the  answer, 

Another  position  assumed  by  the  appellants'  counsel  is, 
that  prior  occupancy,  in  such  a  case,  gives  priority  in  equity, 
and  that  as  the  appellants'  dam  was  built  and'  the  water 
flowed  back  upon  StowmarCs  land  before  he  commenced  to 
build  his  new  mill,  for  the  purpose  of  using  the  water  at 
that  point,  the  appellants  have  the  right  to  continue  their 
dam  and  so  flow  back  the  water,  by  paying  the  damages  sus- 
tained by  Stowman.  The  cases  referred  to  in  support  of 
this  position  are  Seymour  v.  Carter^  2  Met.  (Mass.)  E.  520, 
Cary  v.  Daniels^  8  id.  466,  Smith  v.  Goulding,  6  Cush.  154, 
French  y.  Oweriy  2  Wis.  250,  and  Mason  v.  Si'H,  5  Bam.  & 
Adolph.  1.  The  Massachusetts  cases  are  decided  upon  a 
statute  of  that  state,  very  different  from  ours.  Smith  v. 
Goulding,  supra,  was  a  complaint  under  the  statute.  The 
defendant  set  up  a  parol  agreement  of  the  plaintiff  not  to 
claim  damages  for  flowing  his  land,  if  the  defendant  would 
erect  the  dam  and  mill,  and  in  deciding  that  the  defense 
was  a  valid  one,  it  was  said  by  Shaw,  C.  J. :  "  The  right  of 
the  respondent  to  erect  his  mill,  and  thereby  flow  the  com- 
plainant's land,  was  not  founded  on  the  complainant's  per- 
mission; it  was  a  right  derived  from  the  statute,  which,  as 
owner  of  the  lands,  the  complainant  could  not  prevent  or 
control.'* 

It  was  held  in  the  Wisconsin  case  referred  to,  that  any 
permission  or  license  to  overflow  the  lands  of  another,  to 
be  effectual  or  permanent,  must  be  expressed  by  deed  or 
conveyance  in  writing,  but  that  a  parol  license  in  such  a 
case  is  a  good  defense  to  an  action  of  trespass  until  it  is 
countermanded.  These  are  the  only  points  ruled  in  the 
case. 

The  question  involved  here  is  ably  discussed  in  Mason  v. 
HUly  supra,  by  Denman,  C.  J.,  in  which  the  right  claimed 
by  the  appellants  is  expressly  denied. 

These  proceedings  are  under  the  statute  for  the  '<  assessment 
of  damages,"  and  the  rights  of  the  appellants  must  be 
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detennmed  by  its  provisions.  It  authorizes  the  property  of 
one  citizen  to  be  taken  or  appropriated  by  another  for  his 
private  benefit  because  it  is  deemed  that  the  public  has  an 
interest  in  the  use  to  which  it  is  applied.  It  is  a  power 
conferred  by  the  State  in  the  exercise  of  the  right  of  "  emi- 
nent domain/'  which  Chancellor  Kent  defines  to  be  the  in- 
herent sovereign  power  which  gives  "to  the  legislature  the 
control  of  private  property  for  public  uses,  and  for  public 
uses  only."    2  Kent.  Com.  889, 

The  statute  declares  what  may  be  scppropriated,  and  pro- 
vides the  mode  of  the  appropriation  and  assessment  of  dam- 
ages, and  the  appellants,  in  claiming  its  benefits,  must  pre- 
sent a  case  clearly  within  its  provisions.  It  is  provided  by 
section  700,  (2  G.  &  H.,  p.  314,)  that  "In  case  of  an  applica- 
tion by  any  person,  after  having  erected  his  mill  dam,  no 
damages  shall  be  allowed,  and  the  application  shall  be  dis- 
missed, unless  the  case  be  such  that  leave  would  have  been 
given  to  build  a  mill,  if  the  application  had  been  filed  before 
the  erection  of  the  mill  dam."  This  section  clearly  forbids 
that  the  appellants  should  derive  any  advantage  by  having 
built  their  dam  and  flowed  back  the  water  before  institu- 
ting these  proceedings.  The  case  must  therefore  be  con- 
sidered as  though  the  proceedings  had  been  instituted  to 
determine  the  right  to  flow  back  the  water  and  to  assess  the 
damages  therefor,  before  building  the  dam. 

Section  684  authorizes  the  writ  to  issue  in  certain  enumer- 
ated cases,  the  third  of  which  is,  "To  assess  the  probable 
amount  of  damages  to  the  lands,  creek  or  spring  of  another, 
or  the  improvements  thereon,  by  the  overflow  of  water  or 
otherwise,  which  may  be  occasioned  by  any  mill  dam 
already  erected,  or  proposed  to  be  erected."  The  sixth  is, 
**To  determine  the  height  to  which  any  person  about  to 
build,  or  having  built,  a  dam  may  raise  the  same  at  any 
time,  without  causing  back  water  to  flow  upon  any  other 
mill  works  situated  above  on  the  same  water  course." 

Section  699  enacts  that,  "If  it  shall  appear  on  the  inquest, 
or  by  other  evidence,  that  any  mill  curtilage  or  garden  of  any 
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person  will  be,  or  has  been^  overflowed  or  injured,  or  the 
health  of  the  neighborhood  annoyed,  the  court  shall  not 
give  leave  to  build  the  mill  dam,  but  if  none  of  those  inju- 
ries have  accrued,  nor  will  likely  accrue,  the  court  may 
allow  the  application,  if  otherwise  proper."  And  section 
701  provides  that  "Water  shall  not  be  diverted  from  the 
bed  of  any  water  course,  by  the  authority  of  this  act,  to 
the  injury  of  any  mill  or  machinery  already  erected  or  in 
the  process  of  erection/'  This  section,  in  terms,  applies 
only  to  the  diversion  of  water  from  a  mill  or  machinery 
erected,  or  in  the  process  of  erection,  but  accords  in  spirit 
with  the  sixth  clause  of  section  684,  and  section  699. 
The  words  "mill  works"  in  the  former,  and  "mill  curtilage 
or  garden"  in  the  latter,  and  "mill  or  machinery  already 
erected  or  in  the  process  of  erection,"  in  section  701,  all  in 
effect  relate  to  a  common  subject,  and  when  properly  con- 
strued together  deny  the  privilege  of  the  writ,  when  asked 
for  the  purpose  of  flowing  water  back  upon,  or  diverting  it 
from,  any  mill  or  mill  works  already  erected,  or  in  the  pro- 
cess of  erection.  Here  it  is  shown  by  the  inquest  of  the 
jury,  as  well  as  by  the  answer,  that  Stowman  had  com- 
menced the  erection  of  a  new  mill  before  the  commence- 
ment of  these  proceedings,  and  by  the  answer  that  he  was 
prevented  from  completing  the  same  by  the  water  flowed 
back  upon  the  site  thereof  by  the  appellants'  dam.  These 
facts  are  not  denied  by  the  replication.  StowmarCs  mill 
works,  then,  were  in  the  process  of  construction  within  the 
meaning  of  the  statute,  when  the  writ  was  sued  out  and  the 
inquest  had,  and  we  think  the  Circuit  Court  did  not  err  in 
dismissing  the  proceedings  as  to  him. 

The  judgment  is  aflirmed,  with  costs. 

Eay,  J.,  dissented. 

W.  Z.  Stuart^  for  appellants. 

N.  0.  Boss  and  R.  P.  JSffinger,  for  appellee. 
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BosEBEBBY  V.  SHIELDS  and  Another. 

APPEAL  from  the  Jackson  Common  Pleas* 

Ray,  J. — ^This  was  an  action  commenced  before  a  jus- 
tice of  the  peace,  to  remove  the  appellant  from  certain 
premises,  held  by  him  as  tenant.  The  complaint,  in  the  first 
paragraph,  alleges  the  renting  of  the  premises  by  the  former 
owner  of  the  land  to  the  appellant,  by  the  month;  that  the 
tenant  agreed  to  yield  possession  upon  the  sale  of  the 
premises  to  the  appellees,  and  that  such  sale  was  accom- 
plished and  a  conveyance  duly  made;  that  the  possession 
was  not  surrendered,  and  thereupon  due  notice  was  given 
to  deliver  up  the  premises  at  the  expiration  of  the  next 
month,  and  that  the  appellant  failed  and  refused  to  sur- 
render the  possession.  A  demurrer  filed  in  the  court 
below  to  this  paragraph  was  overruled.  It  is  insisted 
tiiat  the  relation  of  landlord  and  tenant  did  not  exist.  We 
think  otherwise.  The  appellant  did  not  give  possession  to 
the  purchaser  as  stipulated,  but  continued  to  hold  over,  and 
the  owner,  under  our  statute,  was  at  liberty  to  treat  him  as 
his  tenant.  2  G.  &  H.  §  10,  p.  860,  The  giving  of  the  statu- 
tory  notice  to  yield  up  the  premises  at  the  close  of  the  next 
month  was  a  clear  recognition  of  the  relation  of  landlord 
and  tenant. 

It  is  insisted  that  the  paragraph  is  defective  in  not  aver- 
ring actual  notice  of  the  purchase  of  the  premises  by  the 
appellees,  or  that  the  conveyance  had  been  duly  recorded. 
We  do  not  think  that  the  appellant  can  insist  upon  the 
appellees  submitting  proof  of  their  legal  title  to  him.  The 
notice  to  quit  was  such  a  claim  of  ownership  as  put  the 
tenant  upon  inquiry.  The  same  objections  are  made  to  the 
second  paragraph,  and  to  the  action  of  the  court  in  over- 
ruling a  demurrer  thereto.  Both  paragraphs  are,  in  our 
opinion,  for  the  reasons  already  stated,  sufiicient. 

The  third  paragraph  of  the  complaint  avers  that  the  wife 
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of  the  appellee,  James  S,  Shields^  rented  the  premises  in 
question.  The  fourth  paragraph  alleges  that  James  3. 
Shields  rented  the  same.  Neither  paragraph  avers  distinctly 
whether  the  premises  were  rented  by  or  to  the  appellee 
mentioned  in  the  respective  paragraphs,  but  we  think  the 
fact  appears,  by  just  inference,  from  the  averment  of  notice 
to  the  appellant  to  yield  up  the  possession,  that  the  renting 
was  by  such  appellee  to  him. 

The  statute  authorizes  the  indulgence  of  great  liberality 
in  the  practice  before  justices  of  the  peace,  and  we  are  not 
inclined  to  reverse  such  a  case,  after  a  trial  upon  the  merits, 
when  the  uncertainty  in  any  averment  of  the  complaint 
could  not  have  misled  the  defendant,  and  might  have  been 
corrected  had  the  proper  motion  been  made.  The  rule  as 
stated  in  Chitty,  is,  that  "  where  an  expression  is  capable  of 
different  meanings,  that  shall  bo  taken  which  will  support 
the  declaration,  and  not  the  other  which  would  defeat  it.** 
1  Chitty  237.  These  are  the  only  questions  discussed  in 
the  briefs,  though  other  errors  are  assigned,  which  are  not 
reserved  by  bill  of  exceptions,  as  they  should  have  been. 

The  judgment  is  affirmed,  with  costs. 

S.  W.  Smith,  T.  A.  Hendricks,  0.  B.  Hord  and  A.  TT. 
HendrickSy  for  appellant. 

W.  K.  Marshal,  for  appellees. 


The  State  v.  Drischel. 


APPEAL  from  the  Wayne  Cu-cuit  Court. 

Elliott,  J. — Drischel  was  indicted  for  retailing  intoxica- 
cating  liquors  by  a  less  quantity  than  a  quart  at  a  time,  on 
the  23d  day  of  October,  1864,  the  same  being  Sunday;  he 
^^not  being  licensed  according  to  law,  to  sell  or  barter  spirit- 
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nous  liquors/'  On  the  trial  it  was  admitted  that  DriseM,  at 
the  time  of  the  sale,  was  licensed,  under  the  act  of  1859,  to 
vend  spirituous  and  intoxicating  liquors  by  retail.  Upon 
this  admission,  the  defendant  was  acquitted.  The  State 
appeals.  The  acquittal  was  correct.  The  case  is  precisely 
similar  to,  and  comes  within  the  ruling  in,  the  case  of  Hin- 
gle  V.  The  Stoic,  24  Ind.  35. 

The  judgment  is  afltened. 

J.  W.  TempleTy  for  the  State. 

G.  A.  Johnson,  for  appellee. 


Ball  v.  The  State. 


LrfroxM ATiOK. — ^FoBciBLE  E5TBT.— In  a  prosecution  by  information  for  a 
forcible  entry  and  detainer,  any  yariance  between  the  description  of  the 
property,  as  laid  in  the  information,  and  the  eyidence,  will  be  fatal. 

APPEAL  from  the  Tippecanoe  Conomon  Pleas. 

Fbazer,  J. — This  was  an  information  for  forcible  entry 
and  detidner,  under  sec.  12  of  the  misdemeanor  act.  The 
premises  were  thus  described  in  the  information:  "the  fol- 
lowing described  land,  and  the  first  story  of  the  building 
situate  thereon,  viz.,  the  north-east  comer  of  lot  number 
one  hundred,  as  designated  on  the  original  plat  of  the  town 
of  LafayeUe,^^  &c.  The  proof  showed  the  premises -entered 
to  be  a  building  situated  on  the  lot,  thirty  feet  from  the  east 
line  of  it,  as  laid  down  on  the  plat  referred  to,  and  extend- 
ing to  the  north  line;  that  more  than  twenty  years  ago  the 
dty  purchased  that  portion  of  the  lot  lying  east  of  the 
building,  for  a  market  space;  that  it  has  ever  since  been 
used  by  the  public  for  that  purpose,  and  as  a  street,  and  has 
no  buildings  upon  it;  that  the  lot  as  platted  was  fronted  on 
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the  north  by  Main,  and  on  the  east  by  Fifth  street,  and  was 
one  hundred  and  thirty-two  feet  deep  from  east  to  west. 

As  originally  platted,  there  is  certainly  nearly  one-fourth 
of  the  lot  lying  east  of  the  premises  proved  to  have  been 
entered.  Its  use  as  a  market  space  and  highway  did  not 
cliange  the  plat  as  made  many  years  before.  It  is  still  a 
part  of  the  lot  "as  designated  on  the  original  plat  of  tlie 
town  of  Lafayette.'^ 

The  rule  of  law,  as  we  understand  it,  is  that  in  matters 
of  local  description,  in  such  a  case  as  this,  any  variance  be- 
tween the  indictment  or  information  and  the  evidence,  will 
be  fatal.  Bex  v.  Cranage,  1  Salk.  885;  2  Stark.  Ev.  1571; 
1  Greenl.  Ev.  §  62. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Elliott,  J.,  dissenting. — ^I  cannot  concur  in  the  conclusion 
arrived  at  in  this  case  by  a  majority  of  the  court.  The 
question  presented  is  that  of  a  variance  between  the  proof 
and  the  information  in  the  description  of  the  premises 
alleged  to  have  been  forcibly  entered  and  detained. 

They  are  described  in  the  information  thus:  "The  fol- 
lowing described  land,  and  the  first  story  of  the  building 
situate  thereon,  viz,  the  north-east  comer  of  lot  number 
one  hundred,  as  designated  on  the  original  plat  of  the  town 
of  Lafayette,^'  &c.  The  lot,  as  originally  laid  off,  was  bounded 
on  the  north  by  Main  street,  and  on  the  east  by  JFyih  street^ 
but  more  than  twenty  years  ago  the  city  purchased  thirty 
feet  in  width  off  of  the  east  end  thereof,  for  the  use  of  the 
public  as  a  market  space,  ever  since  which  time  it  has 
been  used  as  a  market  space  and  public  street.  There  is 
no  building  on  it. 

The  words,  "  as  designated  on  the  original  plat  of  the  town 
of  Lafayettej'  used  in  the  description  of  the  premises,  it 
seems  to  me,  evidently  have  reference  to  the  number  of  the 
lot,  and  not  to  the  comer  of  it.  The  appropriation  of 
thirty  feet  in  width  off'  of  the  east  end  of  the  lot,  as  a  mar- 
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ket  space  and  street,  separated  it  from  the  residue  of  the 
lot,  and  the  evidence  shows  that  the  building  referred  to 
was  situated  on  the  north-east  comer  of  the  lot  as  left,  after 
the  appropriation  of  the  thirty  feet  to  the  public  use,  w-hich, 
practically  at  least,  is  the  north-east  corner  of  the  lot  as  it 
now  is.  In  my  opinion  there  was  no  material  or  sub- 
stantial variance  between  the  description  and  the  proof. 

D.  Maee  and  E.  N.  Greenlee^  for  appellant. 

W.  DeW.  Wallace,  for  the  State. 


Maxwell  v.  Ratlifp's  Adminstraton 

APPEAL  from  the  Henry  Common  Pleas. 

Eat,  J. — ^The  appellant  filed  a  claim  for  services  rendered 
in  taking  care  of  the  decedent  while  a  minor,  in  rearing, 
clothing  and  educating  him.  The  defense  insisted  that  the 
father  of  the  plaintiff"  performed  the  services,  and  that  the 
decedent  lived  with  him.  One  of  the  witnesses  for  the*  de- 
fendant testified  as  follows,  over  the  objection  of  the  plain- 
tiff': "I  saw  Thomas,  the  decedent,  at  the  house  of  the  old 
man  Maxwell,  who  said  he  had  gone  and  got  the  boy  and  was 
to  have  him,  and  that  he  was  going  to  make  a  farmer  of  him 
if  he.  could.  I  was  there  several  times  and  heard  John  Max- 
well, the  old  man,  speak  of  it  divers  times.  The  plaintiff''s 
family  and  John  Maxwell  lived  separately  when  I  was  there.*' 

The  presence  of  the  boy  at  the  house  of  the  father  hav- 
ing been  proved,  it  was  proper  to  show  in  what  relation  he 
stood  to  the  family,  and  why  that  presence  was  permitted; 
and  we  think  the  declarations  of  the  head  of  the  family, 
made  at  the  time  of  the  introduction  of  the  boy  into  the 


168  SUPREME  COURT  OF  INDIANA. 

Ellsworth  and  Others  v.  Pomcroy  and  Others. 

family,  were  competent  for  this  purpose,  if  for  no  other. 
We  must  presume  the  instructions  given  by  the  court  placed 
the  evidence  properly  before  the  jury,  iJiose  instructions 
not  being  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

•71  -B.  Julian  and  J.  F.  Julian^  for  appellant. 

J.  H.  Melletty  for  appellee. 


Ellsworth  and  Others  v.  Pomeroy  and  Others. 

Partnership. — Aoenct. — A  being  the  owner  of  a  number  of  land  warrants, 
agreed  with  B  that  the  latter  should  locate  the  warrants,  and  take  the 
agency  of  the  lands  as  A's  attorney,  and  sell  and  dispose  of  the  same, 
paying  all  necessary  expenses  of  surrey ing  and  recording  deeds.  The 
title  was  to  remain  in  A  until  the  lands  should  be  sold,  and  the  first  pro- 
ceeds of  sale  were  to  bo  applied  to  re-lmburse  to  A  the  cost  of  the  land, 
with  ten  per  cent  interest;  afterwards  B  was  to  be  re-imbursed  for  ex- 
penses paid  by  him,  and  the  residue  of  the  proceeds  were  then  to  be 
equally  divided  between  A  and  B.  It  was  further  agreed  that  B  was  to  be 
the  sole  agent  for  selling  said  lands ;  that  they  should  all  be  sold  within  four 
years,  and  if  any  remained  unsold  at  the  expiration  of  that  time  that  B 
shcTuld  make  no  claim  to  any  interest  in  such  lands.  B  further  agreed 
to  guarantee  to  A  the  return  of  his  capital  with  interest.  By  a  subsequent 
contract  between  the  same  parties,  in  reference  to  other  lands,  it  was 
agreed  that  B  should  "  take  the  agency "  of  the  latter  lands  upon  the 
terms  mentioned  in  the  former  contract.  A  died  before  the  expiration  of 
the  four  years,  and  before  all  of  the  lands  had  been  sold. 

JTeldj  that  the  contract  did  not  create  a  partnership,  nor  did  it  invest  B  with 
any  equitable  interest  in  the  land. 

Ileldj  also,  that  the  relation  of  the  parties  was  that  of  principal  and  agent. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Frazer,  J. — This  was  a  suit  commenced  in  1862,  by 
the  personal  representatives  and  heirs  at  law  of  Henry  L. 
Ellsworth^  deceased,  against  the  personal  representatives 
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of  Benjamin  Pomeroi/y  deceased,  all  of  whom  were  non- 
residents. It  appears  by  the  complaint  that  Ellsworth  and 
Pomeroy  had  entered  into  the  following  written  contracts,  at 
the  times  they  respectively  bear  date : 

"I,  Henry  L.  EUsworthy  of  Lafayette^  Tippecanoe  county, 
Indiana,  hereby  make  known,  that  whereas  Benjamin  Po^ne- 
roy,  of  SioningtoUj  in  New  London  county,  and  State  of  Con- 
necticut, has  procured  and  delivered  to  me,  said  Henry,  nine 
land  warrants,  for  one  hundred  and  sixty  acres  of  land  each, 
and  three  land  warrants  for  eighty  acres  each,  and  twelve  land 
warrants  for  forty  acres  each,  with  a  power,  or  letter  of 
attorney  attached  to  or  accompanying  each  warrant,  or  cei*^ 
tificate,  by  the  owners  thereof  respectively,  authorizing  and 
empowering  me  to  locate  the  same;  and  whereas  said  Pome-- 
toy  has  agreed  to  procure  a  deed  from  each  of  said  owners, 
(so  far  as  it  can  be  done  without  too  great  expense,)  con- 
veying to  himself  the  land  to  be  located  by  virtue  of  said 
warrants  or  certificates,  and  said  power  of  attorney,  as  soon 
after  the  respective  patents  are  issued  as  maybe;  now  in 
consideration  of  the  foregoing,  and  of  the  further  agree- 
ments and  stipulations  hereinafter  mentioned,  on  said  Pome- 
roy's  part  to  be  performed,  I,  said  Henry,  agree  to  locate  said 
warrants,  or  certificates,  immediately,  according  to  my  best 
judgment  and  skill,  to  receive  said  deeds  conveying  said  lands 
to  said  Pomeroy  and  cause  the  same  to  be  recorded,  to  take 
the  care  and  agency  of  said  lands  so  conveyed  to  said  Pome- 
roy, as  his  attorney,  to  sell  and  dispose  of  said  lands,  and  to 
make  no  charge  as  agent  for  conunissions  for  locating,  care, 
diligence,  skill,  or  any  personal  services;  but  to  charge  for 
money  paid  out  for  recording  deeds,  taxes,  if  any,  paid  on  said 
lands,  and  surveying,  if  any  is  needed;  said  Pomeroy  having 
agreed  to  be  at  the  whole  expense  of  purchase  of  said 
lands,  of  the  patents,  and  of  procuring  deeds  of  the  same; 
the  title  to  remain  in  him  until  bona  jide  sold,  and  the  first 
proceeds  of  said  lands,  or  any  portion  thereof,  to  be  paid 
over  to  said  Pomeroy  until  he  is  reimbursed  his  capital 
invested  in  the  purchase  of  said  lands,  which  is  to  be 
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reckoned  at  $115  dollars  for  a  full  warrant  of  160  acres,  or 
seventy-one  87-100  cts.  per  acre,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  and  to  pay  to  me  such  sums 
of  money  as  I  shall  have  paid  for  recording  deeds,  taxes 
and  surveying,  and  the  balance  or  remainder  of  the  proceeds 
of  the  sale  of  said  lands,  is  to  be  divided  equally  between  said 
Pomeroy  and  myself.  I  to  be  the  sole  agent  for  selling  for 
the  term  of  four  years,  during  which  period  of  four  years 
all  of  said  lands  are  to  be  sold,  unless  longer  time  is  mutu- 
ally agreed  upon  by  said  Ponieroy  and  myself.  No  money 
to  be  expended  on  said  lands  unless  mutually  agreed  upon 
as  aforesaid.  Now,  in  consideration  of  my  right  to  one- ' 
half  said  balance  or  remainder,  and  the  foregoing,  I,  said 
Henryy  guarantee  to  said  Pomeroy^  his  heirs  and  assigns, 
and  bind  myself,  heirs,  &c.,  that  said  Pomeroy  shall  receive 
his  capital  in  said  lands  invested  as  aforesaid,  and  ten  per 
cent,  thereon  within  four  years  from  this  date;  and  in  case 
any  of  said  lands  remain  unsold  at  the  end  of  four  years  from 
this  date,  I,  said  Henryy  will  make  no  claim  to  any  interest 
in  such  unsold  lands  thereafter,  but  that  the  same  shall  be 
wholly  vested  in  said  Pomeroy ^  his  heirs  and  assigns,  Ac.  The 
within  and  foregoing,  on  these  pages,  is  a  true  copy  of  our 
agreement.  In  testimony  whereof  we  have  hereunto  set 
our  hands  and  seals  this  10th  day  of  January^  1852.  The 
original,  executed  by  Henry  L.  Ellsworthy  is  in  the  hands  of 
Benjamin  Pomeroy.  (Signed) 

"  B.  Pomeroy,  [l.  s.] 

"Henry  L.  Ellsworth,  [l.  s.J* 

"A  memorandum  of  agreement  between  Benjamin  Pome- 
roy j  of  StoningtoUy  ConnMicutj  and  Henry  L.  EUsworthj  of  £a- 
fayette^  Indiana^  that  whereas  said  Pomeroy  owns  certain  lands 
in  Benton  county,  Indiana^  concerning  the  agency,  sale  and 
division  of  profits  of  which,  after  deducting  ten  per  cent, 
per  annum  on  the  agreed  cost  to  said  Pomeroy  of  said  lands, 
to  be  said  Pomero-j/s  wholly,  we  have  a  contract  bearing  date 
10th  January^  1852 ;  and  whereas  said  Pomeroy  owns  800 
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acres  of  land  in  White  county,  Indiana^  which  it  is  agreed 
cost  said  Pomeroy ,  $1,000,  on  the  10th  day  of  January,  1852, 
now  it  is  agreed  that  said  Ellsworth  take  the  agency  of  said 
lands  in  said  WhUe  county,  in  all  respects  upon  the  same  terms 
he  has  those  in  BerUon  county ;  the  agency  to  commence  and 
end  at  the  same  time  as  for  said  lands  in  Benton  county,  the 
only  variation  being  in  the  cost  of  said  lands  in  said  White 
county,  which  cost  one  and  25-100  dollars  per  acre,  and  those 
in  Benton  county  cost  only  seventy-one  and  87-100  cents  per 
acre;  per  centage  on  costs  per  annum  of  profit  or  interest, 
and  guarantee  the  same  as  on  said  contract,  reference  thereto 
being  had  now  in  each  of  our  hands.  March  16th,  1854. 
(Signed)  "B.  Pomeroy, 

«H.  L.  Ellsworth." 

It  also  appears  that  Mlsworth  located  the  land  warrants 
mentioned  in  the  first  contract,  and  that  titles  were  duly 
perfected  in  Pomeroy^  as  grantee  of  the  warrantees. 

It  also  appears  by  the  complaint,  that  on  the  20th  day  of 
September  J 1855,  Pomeroy  died  testate,  and  that  his  will  was^ 
on  the  24th  of  September,  1855,  probated  in  Connecticut,  but 
that  it  had  not  been  probated  or  recorded  in  this  State;  that 
JEUstDorth  died  in  1857 ;  that  at  the  death  of  Pomeroy,  the 
four  years  within  which  the  said  lands  were  to  have  been 
sold  had  not  expired,  and  that  in  consequence  of  his  death  no 
sales  could  be  made,  EUsworth  having  no  power  except  that 
conferred  by  the  agreements;  that  prior  to  and  at  the  time 
of  the  death  of  Pomeroy,  negotiations  were  pending  for  an 
extenfflon  of  time,  and  that  on  the  5th  of  January,  1856,  the 
defendant,  Isaac  Pomeroy,  one  of  the  executors  and  trustees 
under  the  will  of  said  testator,  agreed  with  Ellsworth  to  ex- 
tend the  time  of  selling  beyond  said  four  years.  By  Pomeroy's 
will,  a  copy  of  which  is  set  out  in  the  complaint,  the  lands 
in  Indiana  were  devised  to  two  of  his  sons,  Benjamin  Pome^ 
rcj/jjr.,  and  Isaae  Pomeroy,  in  trust  to  sell  and  dispose  of  the 
same  in  their  discretion,  and  to  pay  legacies,  &c.,  but  they 
had  no  express  power  to  make  any  agreement  to  extend 
the  contract  with  said  decedent,  EUsworth,  which  the 
Vol.  XXVL— 11. 
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complaint  avers  Isaac  did.  It  was  further  averred  that  the 
lands  were  of  the  value  of  $30,000,  and  that  Ellsworth  had 
expended  a  small  sum  of  money  in  recording  deeds,  Ac. 
The  object  of  the  suit  was  to  settle  and  adjust  the  rights  of 
the  parties  in  the  lands  or  their  proceeds. 

The  defendants  demurred  to  the  complaint  by  EUswortKs 
administrator,  and,  by  a  separate  demurrer,  to  the  complaint 
by  the  heirs  at  law,  alleging  for  cause  the  want  of  sufficient 
facts  to  entitle  them  to  any  relief. 

It  is  conceded  that  if  Ellsworth  had  no  equitable  interest 
in  the  lands,  or  in  the  fund  to  arise  from  the  sale  of  them, 
but  only  a  claim  against  Pomeroy^  in  person,  for  services  and 
expenditures  as  agent  of  the  latter,  then  this  suit  will  not  lie. 

The  only  question  presented  for  consideration,  is  whether 
Ellsworth  had,  in  equity,  any  interest  in  the  land.  Did  the 
contracts  constitute  a  partnership  between  the  parties  to  it, 
with  a  joint  interest  in  the  property  itself,  or  did  they  cre- 
ate merely  the  relation  of  principal  and  agent  ? 

After  much  consideration  we  have  reached  the  conclusion 
that  the  relation  of  the  parties  was  that  of  principal  and 
agent.  That  the  agent  was  to  be  liable  for  all  losses,  to  guar- 
antee a  certain  profit  to  Pomeroy^  and  was  to  be  compensated 
by  a  certain  share  of  the  remaining  profits  which  should  be 
realized  by  actual  sales  of  the  lands,  which  might  be  made 
within  a  limited  time,  and  that  after  the  expiration  of  that 
time  the  agency  should  cease.  A  breach  of  the  contract  by 
Pomeroyj  in  preventing  the  agent  from  executing  it,  and 
thereby  reaping  its  advantages,  would  be  properly  compen- 
sated only  in  damages,  to  be  recovered  by  a  personal  action. 
It  follows  that  the  action  of  the  court  below  upon  the  de- 
murrer was  correct. 

it  is  well  settled  that  a  contract  to  share  profits  be- 
tween parties  does  not  necessarily  create  a  partnersliip, 
as  between  themselves.  It  is  often  merely  a  mode  of  ascer- 
taining the  compensation  of  an  agent  for  his  services.  Nor 
is  there  any  rule  of  law  or  principle  of  pul)lic  policy  contra- 
vened by  an  agreement  of  the  agent  to  indemnify  his 
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principal  against  loss  by  the  business,  or  to  guarantee  to  him 
a  certain  profit  in  it.  In  a  controversy  between  the  parties 
or  their  representatives,  as  in  this  case,  it  is  purely  a  ques- 
tion of  intention,  to  be  deduced  from  the  contract  itself. 

In  everything  but  the  ownership  of  the  property,  the  ex- 
press stipulations  of  the  contract  create  elements  which  per- 
hai>s  might,  iw^er5€5f?,constituteapartner8hip,andyetthe8ame 
stipulations  are  also  consistent  with  the  existence  of  the  rela- 
tion of  principal  and  agent  merely.  See  Story  on  Part.  §  23. 
But  there  are  other  stipulations  which  seem  to  us  to  evince, 
quito  satisfactorily,  a  definite  intention  to  create  an  agency 
merely.  In  the  first  place,  the  vesting  of  the  legal  title  to 
the  lands  in  Pomeroy,  exclusively,  is  a  circumstance  of  much 
weight.  He  resided  in  a  distant  state,  remote  from  ,the 
lauds  and  from  the  market  in  which  they  would  be  sold, 
while  EUsworth  lived  near  them,  and  he  alone  was  charged 
with  the  duty  of  selling  them.  If  both  were  suflSciently 
responsible,  so  that  there  would  be  no  risk  of  loss  by  putting 
the  title  in  either,  why  thus  take  care  to  vest  it  where  it 
would  be  most  inconvenient  in  obtaining  prompt  convey- 
ances to  purchasers,  unless  the  parties  regarded  the  land  as 
PoTneroy^s  own  property?  Then,  also,  if  a  partnership' was 
intended,  why  stipulate,  in  the  first  contract,  that  Ellsworth 
should  "be  the  sole  agent  for  selling,"  and  "should  take  the 
care  and  agency  of  said  lands  as  his  attorney"  ?  The  lan- 
guage would  be  inapt.  The  words  of  the  second  contract 
are  still  more  striking,  and  furnish  a  strong  indication  of  what 
the  parties  understood  by  the  first.  "It  is  agreed  that  said 
Ellsxcorih  shall  take  the  agency  of  said  lands  in  said  White 
county,  in  all  respects  on  the  same  terms  he  has  those  in 
Benton  county ;  the  agency  to  commence  and  end  at  the  same 
time."  This  is  no  doubtful  phraseology.  Such  language, 
though  it  might  be  known  to  a  lawyer,  of  itself,  not  abso- 
lutely to  preclude  the  idea  of  a  partnership,  would  not 
probably  have  been  employed  by  him.  Non-professional 
draughtsmen  would  even  be  less  likely  to  use  such  terms  in  a 
contract  intended  to  be  one  of  partnership.     It  is  quite 
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evident,  from  a  reading  of  these  instruments,  that  they  did 
not  come  from  a  professional  pen.  If  not  a  partnership, 
then  a  community  of  interest  in  the  property  was  not 
created  by  the  contract.  Upon  the  happening  of  a  condi- 
tion subsequently  to  be  performed  by  Ellsworth^  to- wit: 
the  sale  by  him  of  suflBicient  lands  to  produce  a  fund  in 
which  he  might  be  entitled  to  share,  it  might  be  that 
equity  would,  for  his  protection,  if  necessary  to  relieve  him 
from  the  consequences  of  a  refusal  by  Pomeroy  to  allow 
him  to  go  on,  lay  its  hand  upon  the  specifije  fund,  or  turn 
the  lands  remaining  unsold  into  money,  and  give  to  him  his 
portion  thereof.  But  the  condition  never  happened,  and 
never  can,  the  time  having  expired,  and  of  course  the  right 
which  depended  upon  its  performance  never  was  called 
into  existence.  Any  breach  of  it,  therefore,  by  Pomeroy ^ 
or  those  representing  him,  can  only  be  remedied  by  giving 
damages  therefor. 

Obviously,  the  contracts  alone  created  no  community 
of  interest  in  the  lands;  nor  was  it  contemplated  that 
there  ever  should  be  such  community  of  interest.  Ells^ 
worth  was  to  sell  the  whole,  and  share  a  portion  of  the 
profits.  Mere  appreciation  in  the  value  of  property,  with- 
out realizing  the  cash  from  sales,  was  not  to  go  to  his  benefit 
by  any  stipulation  of  the  parties.  It  would  be  an  import- 
ant matter  in  ascertaining  his  damages  for  a  breach  by 
Pomeroy  of  the  contract;  but  there  could  be  no  specific 
tjiing,  a  share  of  which  he  could  claim,  until  profits  were 
made  by  sales.  It  does  not  even  appear  by  the  complaint 
that  he  could,  within  the  time  Umited  by  the  agreement, 
have  sold  the  lands  so  as  to  reaUze  anything  for  himself, 
nor  even  that  he  intended  to  make  the  effort.  Mere  nego- 
tiations pending  between  the  parties  at  Pom£r<yjf8  death 
could,  of  course,  effect  no  change  in  the  previous  agree- 
ment; nor  could  an  agreement  with  one  of  the  trustees  to 
whom  the  lands  were  devised.  Nor  do  we  deem  the  con- 
clusion which  we  have  reached  at  all  in  conflict  with  any- 
thing acyudged  in  OlcoU  v.  Wing^  4  McL.  15,  or  WaUdnson 
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V.  EUsiDorthj  27  Conn.,  209.  In  the  latter  case  there  was^no 
such  question  involved  as  determines  the  one  before  us. 
In  the  former,  a  partnership  was  held  to  exist,  but  the  con- 
tract was  very  different  from  the  one  in  this  case. 

The  judgment  is  affirmed,  Tf  ith  costs. 

Gregobt,  C.  J.,  did  not  sit  in  this  case. 

S.  A.  SuffsLud  R.  Jones,  for  appellant. 

-HI  W.  Chase  and  J.  A.  Wilstachf  for  appellees. 


Hm)SPETH  V.  Allen  and  Another. 

NoxnrAL  DaxaciM. — ^New  Trial. — An  omission  to  assess  nominal  damages, 
when  there  is  a  mere  technioal  right  to  recoyer,  is  no  ground  for  a  new 
trial. 

Declaratiohs  of  a  Servant. — A  contract  for  the  erection  of  a  bnilding 
proTided  that  the  work  should  be  done  under  the  control  and  superin- 
tendence of  an  architect  employed  by  the  owner. 

Heldf  that  the  declarations  of  the  architect,  made  while  in  the  performance 
of  his  duty  under  the  contract,  were  admissible  in  eyidence  on  behalf  of 
the  contractor. 

Feacticb. — ^Evidence. — When  a  witness  has  been  examined  by  the  plaintiff 
in  chief,  he  cannot,  after  the  defendant  has  offered  evidence  to  contradict 
what  the  witness  has  said,  recall  the  witness  simply  to  repeat  what  he 
said  in  his  first  examination. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Gbegoby,  C.  J. — Hudspeth  sued  AUen  and  Clark  for 
alleged  breaches  of  a  contract  for  the  construction  of  a 
tobacco  warehouse.  The  appellees  agreed  to  furnish  all 
the  materials  and  labor  necessary  in  the  erection  of  a 
warehouse,  to  be  built  at  Boonemtte,  for  theplaintiflF,  accord- 
ing to  plans  and  specifications  executed  and  furnished  by 
Mitrsinna  &  Boyd,  architects,  and  under  their  direction 
and  superintendence.    The  building  was  to  be  completed 
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on  a  day  specified.  It  was  stipulated  that  any  part  of  the 
work  which,  in  the  judgment  of  the  architects  of  the 
owner,  was  not  properly  executed,  was  to  be  taken  down 
and  rebuilt,  together  with  all  the  work  and  materials  there- 
by affected,  at  the  expense  of  the  contractors.  If  the  con- 
tractors neglected  or  refused  to  take  down  and  rebuild  the 
work  so  disapproved  within  ten  days  after  being  notified, 
the  owner  or  architects  were  to  cause  it  to  bo  done  by 
some  other  tradesman.  The  defendants  were  to  receive  a 
specified  sum,  to  be  paid  weekly  on  the  architects'  estimate, 
not  to  exceed  seventy-five  per  cent,  on  the  amount  of  ma- 
terials and  labor  furnished  each  week  during  the  progress 
of  the  work,  and  the  balance  was  to  be  due,  and  a  final  set- 
tlement made  between  the  parties,  when  the  contract  was 
fulfilled,  and  the  building,  with  all  its  appurtenances,  was 
completely  finished,  to  the  entire  satisfaction  of  the  owner 
and  the  architects. 

The  breaches  complained  of  are,  1.  That  the  defendants 
did  not  furnish  for  the  building  the  best  material,  but  fur- 
nished inferior  material,  which  they  put  into  the  building, 
to  the  damage  of  the  plaintift*  $500.  2.  That  the  defend- 
ants did  not  perform  the  work  upon  the  building  in  a  skill- 
ful and  workmanlike  manner,  but,  on  the  contrary,  did  it 
in  a  loose,  careless  and  unworkmanlike  manner,  to  the 
damage  of  the  plaintifi'  $5,000.  3.  That  the  defendants 
failed  to  have  the  warehouse  completely  finished  and  ready 
for  occupation  by  the  time  specified  in  the  contract,  but,  on 
the  contrary,  did  not  complete  the  same  until  long  after- 
wards, to-wit,  three  months,  to  the  damage  of  the  plaintiflF 
$500.  The  defendants  answered,  among  other  things,  the 
general  denial,  accord  and  satisfaction  and  counter-claimi^ 
upon  which  issues  were  joined.  Trial  by  jury,  motion  for 
a  new  trial  overruled,  and  judgment. 

The  first  error  assigned  is  tiiat  the  court  below  erred  in  over- 
ruling the  plaintifl:*'s  motion  for  a  new  trial.  We  have  care- 
fully reviewed  the  evidence,  and  think  that  the  jury  were 
waixaiited  in  finding  that  the  plaintiff  had  not  sustained  any 
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sabstantial  damage  by  the  alleged  breaches  of  the  contract. 
An  omission  to  assess  nominal  damages,  where  there  is  a 
mere  technical  right  to  recover,  is  no  ground  for  a  new 
trial.  Patton  v.  HamiUon^  12  Ind.  256;  Jennings  v.  Loring, 
5  Ind.  250. 

The  testimony  shows  that  the  plaintijBf  paid  the  defend- 
ants the  entire  contract  price  for  building  the  warehouse, 
and  that  neither  he  nor  the  architects  at  any  time  required 
the  defendants  to  take  down  and  rebuild  any  portion  of  the 
work.  It  therefore  cannot  be  said  that  there  is  no  evidence 
from  which  the  jury  might  have  arrived  at  the  conclusion 
that  the  building  had  been  completed  and  accepted  by  the 
owner  and  the  architects  under  the  contract. 

It  is  claimed  that  the  court  below  erred  in  allowing  evi- 
dence of  the  declarations  of  Mursinna  &  Boyd  in  reference  to 
a  change  in  the  third  story  floor  and  the  shed  roof.  •  We  deem 
the  testimony  immaterial,  under  the  breaches  alleged.  It  is 
not  claimed  that  any  portion  of  the  work  was  not  done  ac- 
cording to  the  plan  and  specifications,  but  that  it  was  not 
done  in  a  workmanlike  manner  and  within  the  time  agreed. 
The  declarations  made  by  the  architects,  during  the  per- 
formance of  their  duties  under  the  contract,  as  to  the 
quality  of  the  materials  being  used  in  the  building,  were,  in 
our  opinion,  properly  admitted  to  go  to  the  jury  by  the 
court  below. 

It  is  urged  that  the  court  below  erred  in  refusing  evidence 
to  contradict  the  statement  of  the  witness  Allen  as  to  what 
the  plaintiff  had  said  about  the  declarations  of  Mursinna 
in  reference  to  the  material  used  in  the  shed  floor.  We  do 
not  see  that  the  rejected  evidence  was  of  any  ijaportance  to 
the  plaintiff's  case. 

It  is  claimed  that  the  court  below  erred  in  refusing  to 
allow  the  plaintiff  to  ask  the  witness  Keliey  "how  many 
braces  in  the  building  were  loose  or  too  short?"  The  wit- 
ness had  been  introduced  and  examined  by  the  plaintiff, 
and  had  testified  on  the  subject  embraced  in  the  question. 
The  defendants  had  introduced  witnesses  ta  contradict  the 
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statements  made  by  Kdley  in  his  examination  in  chief. 
Kelley  was  recalled  hy  the  plaintiff  to  repeat,  in  substance, 
what  he  had  already  testified.  The  court  committed  no 
error  in  rejecting  the  evidence  thus  offered. 

The  judgment  is  affirmed,  with  costs. 

J.J.  Chandler  and  JB.  JSyneSj  for  appellant. 

C  Denbyy  for  appellees. 


Little  v.  Tingle. 


Abbault  akd  Battsbt.— DAXA0E8.-«-Sait  for  assault  and  battery  against 
A  and  B.  The  evidence  showed  that  the  injuries  were  inflicted  directly 
by  A,  and  that  he  was  aided  and  encouraged  by  B,  who  came  up  after  the 
assault  was  begun.  The  court  instructed  the  jury  that  if  B  aided  and 
abetted  A,  by  encouraging  him  to  continue  the  battery,  and  A  did  con- 
tinue the  same,  B  would  be  equally  liable  with  A  for  the  damages 
resultiag. 

Eeld^  that  the  instruction  was  right,  and  applicable  to  the  CTidence. 

Htld^  also,  that  if  the  defendants  jointly  committed  the  battery  they  were 
equally  liable,  and  the  damages  should  be  assessed  against  them  jointly. 

Saxb. — ^Measubb  of  Damages. — ^The  court  instructed  the  jury  that  the 
amount  of  damages  in  such  oases  is  not  fixed  by  law,  but  is  left  to  the 
discretion  of  the  jury;  that  the  jury  should  look  at  the  nature  and 
extent  of  the  injuries,  and  the  circumstances  under  which  they  were 
inflicted,  and  then  say  what  is  just  and  proper  under  all  the  circumstances. 

neld^  that  the  instruction  was  right. 

APPEAL  from  the  Henry  Circuit  Conrt. 

Frazbb,  J. — This  was  an  action  for  assault  and  battery 
by  Tingle  against  lAttU  and  others.  Answer,  general  de- 
nial; verdict  and  judgment  for  plaintiff  for  $2,000  in 
damages. 

The  evidence  was  somewhat  conflicting  as  to  the  exact 
part  taken  by  IMe  in  the  assault  apd  battery.    The  injuries 
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were  shown  to  have  been  directly  inflicted  by  the  hand  of 
another  defendant,  Fox^  aided  by  still  another,  and  encour- 
aged by  IMU.  The  evidence  was  conflicting  as  to  whether 
the  chief  injury,  the  loss  of  an  eye,  occurred  before  or 
after  the  defendant  made  himself  responsible  by  giving 
encouragement.  There  was  too  much  evidence  in  support 
of  the  verdict  to  warrant  this  court  in  reversing  the 
judgment  upon  the  ground  that  the  verdict  was  against 
the  evidence. 

The  court  charged  the  jury  that  if  Little  was  not  present 
at  the  beginning  of  the  difficulty,  but  afterwards  came  up 
and  aided  and  abetted  FoXj  by  encouraging  him  to  continue 
the  assault,  and  Fox^  in  pursuance  of  such  counsel,  did  con- 
tinue the  same,  the  plaintifi*,  IMU^  would,  be  equally  guilty 
with  Fox  of  such  beating.  The  appellant  complains  of 
this  instruction.  We  think  it  sound  law,  and  applicable 
to  the  evidence. 

Another  instruction  was  to  the  eftect  that  if  no  injury 
was  done  after  LiUU  encouraged  Foo^  then  the  verdict 
must  be  for  IMle.  This  was  surely  not  calculated  to  injure 
the  appellant,  and  even  if  not  good  law,  would  not  be  an 
error  of  which  he  could  avail  himself  in  this  court. 

Charges  were  asked  by  the  appellant,  and  refused  by  the 
court,  which  were  proper  to  be  given;  but  there  was  no 
error* in  this,  for  the  reason  that  the  court  had  already 
given  substantially  the  same  charges. 

The  jury  was  instructed  that  if  the  defendants  jointly 
committed  the  battery,  they  were  equally  liable,  and  the 
damages  must  be  assessed  against  them  jointly.  We  think 
that  this  was  correct  on  priuciple,  and  it  is  supported 
by  the  authority  of  numerous  cases.  Carney  v.  Reedj  11 
Ind.  417. 

Nor  was  there  any  error  in  instructing  the  jury  as  follows : 
**The  amount  of  damages  is  not  fixed  by  law,  but  is  left  to 
your  sound  discretion ;  you  should  look  to  the  nature  and 
extent  of  the  injury  inflicted,  the  circumstances  under  which 
it  waa  infficted,  and  then  say  what  is  just  and  proper  under 
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all  the  circumstances/'  If  the  appellant  wished  an  instruc- 
tion as  to  the  distinction  between  nominal,  compensatory 
and  vindictive  damages,  which  it  is  claimed  should  also 
have  been  given,  he  ought  at  least  to  have  moved  the 
court  below  to  have  given  such  an  one. 

The  judgment  is  affirmed,  with  costs. 

Jl  H.  Mellett  and  N.  H.  Johnson^  for  appellant. 

W.  A.  Peele^  J.  JB.  Julian  and  J.  F.  Julian^  for  appellee. 


LiTTLB  17.  Johnson. 


Pbactice. — Deicubkek. — A  demurrer  to  a  complaint  on  the  ground  that  the 
complaint  does  not  state  sufficient  facts,  &c.,  will  not  present  the  question 
whether  other  parties  ought  not  to  have  been  joined  as  defendants. 

APPEAL  from  the  Jennings  Common  Pleas. 

Ray,  J. — Suit  upon  the  transcript  of  a  judgment  obtained 
in  OhiOy  and  assigned  to  the  appellant  by  the  judgment 
plaintiffs.  A  demurrer  was  sustained  to  the  complaint,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  maintain 
the  action.  The  objection  presented  in  this  court  is  that 
the  judgment  plaintiffs  should  have  been  made  parties.  No 
such  question  is  presented  by  the  demurrer,  and  as  the 
transcript  shows  a  personal  service  of  summons  upon  John» 
Sony  and  a  judgment  entered  against  him,  the  facts  stated 
are  sufficient  upon  the  demurrer,  and  it  should  have  been 
overruled.  Answers  were  filed  to  the  complaint,  and,  upon 
a  demurrer  being  filed  to  certain  paragraphs  of  the  answer, 
the  court  overruled  the  demurrer  to  the  answer  and  sus- 
tained it  to  the  complaint.  As  the  ruling  of  the  court 
below  appears  to  have  rested  upon  the  ground  of  the 
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insufficiency  of  the  complaint,  we  do  not  deem  it  proper  to 
review  the  action  of  the  court,  as  though  the  ruling  had 
been  made  testing  the  sufficiency  of  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
complamt. 

J.  H.  VawteTy  for  appeUant. 

J'.  S.  Harvey y  for  appellee. 


Medler  v.  The  State  on  the  relation  of  Dunn. 
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Pbacticb. — ^The  Sapreme  Court  will  not  reverse  a  case  because  a  mere  pre- 
ponderance of  the  eyidence,  as  it  appears  in  the  record,  seems  to  be 
against  the  judgment. 

JuKT — Poll  of. — The  answer  made  by  a  juror  when  poUed  is  a  part  of 
the  proceedings  of  the  court^  and  should  be  shown  by  a  bill  of  exceptions. 

New  Tbial. — Misconduct  of  Jubor. — When  a  new  trial  is  asked  on  the 
ground  of  the  misconduct  of  a  juror,  it  must  be  shown  that  the  party 
was  probably  injured  by  such  misconduct. 

BiBTABDT. — ^Evidence — In  a  prosecution  under  the  bastardy  act,  the  court 
below  refused  to  hear  evidence  as  to  the  amount  of  money  necessary  to 
maintain  the  child. 

Edif  that  this  court  will  not  interfere  in  such  cases,  unless  the  amount 
aUowed  is  such  as  to  show  an  abuse  of  discretion. 


APPEAL  from  the  Hamilton  Common  Pleas, 
Frazer,  J. — The  only  question  in  this  record  is  as  to  the 
sufficiency  of  the  evidence  to  support  the  verdict.  It  was 
a  bastardy  case,  and  seeing  the  evidence  upon  paper,  with 
no  such  opportunity  as  the  judge  and  jury  below  had  of 
determining  upon  the  credibility  of  witnesses,  it  appears 
quite  probable  that  the  verdict  should  have  been  the  other 
way.    But  this  is  not  enough  to  justify  us  in  reversing  the 
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case.  To  one  who  saw  the  witnesses  and  heard  them  tes- 
tify, there  may  have  appeared  good  reason  for  disbelieving 
some  of  them.  The  evidence  was  contradictory,  and  we 
must  therefore  assume  that  the  judge  who  presided  and 
overruled  a  motion  for  a  new  trial  acted  intelligently  and 
upon  sufficient  cause. 

It  is  claimed  that  the  jury  was  polled,  and  that  a  juror 
answered  that  "the  verdict  was  not  his  judgment,  but  he 
only  agreed  to  it."  The  record  does  not  show  this.  It  was, 
if  true,  a  matter  occurring  in  open  court  and  a  part  of  the 
proceedings,  and  should  have  been  shown  by  a  bill  of  ex- 
ceptions. It  appears  by  a  sworn  statement,  in  a  written 
motion  for  a  new  trial,  that  "when  a  juror  was  polled"  he 
made  the  answer  already  stated,  as  tihe  defendant  "is  in- 
formed and  believes."  Probably  the  motion  was  overruled 
because  the  presiding  judge  knew  the  fact  to  be  different.  • 

Misconduct  of  the  jury,  too  generally  and  indefinitely 
stated  to  be  available,  also  appears  in  the  same  way,  by  the 
motion  for  a  new  trial.  It  is  thus  alleged:  4.  "Because 
one  or  two  of  the  jury,  without  leave  of  the  court,  read  and 
commented  upon  a  part  of  the  charges  of  the  court,  and  a 
part  of  the  jury  was  thus  misled  and  deceived.  5.  BecauBo 
a  part  of  the  jury  conversed  with  pereons  outblde  of  the 
court,  during  an  adjournment,  and  while  the  case  was 
pending."  How  misled?  How  deceived?  To  whose  pre- 
judice? Did  the  improper  conversations  influence  the  jury 
against  the  defendant?  Such  a  showing  •  ought  to  have 
been  made  as  would  have  enabled  the  court  to  judge 
whether  this  conduct  was  detrimental  to  the  -interests  of 
the  party  complaining  of  it. 

An  instruction  to  the  jury  is  complained  of,  but  it  was 
not  made  part  of  the  bill  of  exceptions,  nor  was  it,  or  the  de- 
fendant's exception  to  it,  otherwise  made  part  of  the  record 
in  the  manner  required  by  the  statute.  The  instruction 
was  not  signed  by  the  judge,  nor  was  the  exception  on  the 
margin  signed  by  the  defendant  or  his  counsel.  2  G.  &  H. 
200y  201.    We  cannot,  therefore,  examine  the  instruction. 
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The  judge  refused  to  hear  evidence  as  to  the  amount  of 
money  necessary  to  maintain  the  child,  and  rendered  judg- 
ment without  any  evidence  upon  that  subject.  We  cannot 
say  that  this  was  error.  The  practice  has  been  in  this 
State,  immemorially,  for  the  judge  below  to  hear  evidence 
or  not,  as  he  deemed  necessary.  Where  the  amount  of  the 
judgment  is  not  such  as  to  show  an  abuse  of  discretion, 
this  court  ought  not  to  interfere  in  such  cases  upon  that 
ground. 

The  judgment  is  aflSrmed,  with  costs. 

Vass  and  KanCy  for  appellant. 


Hawkins  v.  Miller. 


Shkkiff's  Sals. — Fazlvsb  of  Title. — A  porcliaser  of  real  estate  at  a 
sheriff's  sale,  whose  title  was  adjudged  bad  for  defects  in  the  proceedings^ 
eonld  not  maintain  an  action  at  law  against  the  judgment  defendant  for 
the  price  paid  to  the  sheriff. 

Baxe, — ^Eqvttt. — But  in  equity  the  purchaser  may  recover  the  money  paid 
for  the  extinguishment  of  the  defendant's  debt 

APPEAL  from  the  Whitley  Common  Pleas. 

Gregort,  C.  J. — Suit  hy  JliUer  against  Sawkins.  The 
complaint  was  that  one  Acrer  recovered  a  judgment  against 
Hdwkinsy  in  the  court  below,  at  the  July  term,  1860,  for 
tSlO  50,  then  due,  and  for  $109  40  to  become  due  on  the  25th 
of  DeccTnAer,  1862,  and  obtained  ajudgment  for  the  foreclosure 
of  a  mortgage  on  certain  described  real  estate ;  that  the  sher- 
i^  by  virtue  of  an  order  of  sale  issued  on  the  judgment  of 
foreclosure,  levied  upon  and  sold  the  mortgaged  premises  at 
public  auction,  at  the  court  house  door,  on,  &c.;  that  the 
plaintiff,  in  good  faith,  without  any  knowledge  of  any 
irregularity,  became  the  purchaser  thereof,  for  $425,  paid 
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the  purchase  money,  and  received  a  deed  for  the  premises ; 
that  the  purchase  money  fully  paid  and  satisfied  the  judg- 
ment of  Acrer  against  Hawkins;  that  the  plain tift'  paid  the 
taxes  on  the  land  for  the  years  1859  and  1860,  amounting 
to  ?7  18;  that  Hawkins  has  remained  in  the  possession  of 
the  premises  ever  since  the  sale ;  that  the  sale  proved  to  be 
null  and  void,  and  conferred  no  title  upon  the  plaintiff — ^the 
order  of  sale  being  held  and  adjudged  null  and  void  by 
the  Whitley  Circuit  Court,  at  the  February  term,  1861,  in  a 
suit  by  the  plaintiff  against  the  defendant  to  recover  pos- 
session of  the  land.    Demurrer  to  the  complaint  overruled. 

The  defendant  answered :  1.  That  he  never  requested  the 
plaintiff  to  purchase  the  mortgaged  premises,  and  never  rep- 
resented to  the  plaintiff  that  the  proceedings  upon  which 
the  sale  was  made  were  legal  or  regular,  but  that  the 
plaintiff  made  the  purchase  voluntarily,  and  with  full 
opportunity  to  know  of  the  defect  in  the  proceedings  for 
which  the  sale  was  afterwards  adjudged  illegal  and  void, 
2.  That  the  sherift''s  sale  was  adjudged  void  solely  because 
the  certified  transcript  of  the  decree  and  order  of  sale 
was  defective  and  void,  and  conferred  no  authority  upon 
the  sheriff  to  make  the  sale,  of  which  fact  the  plaintiff  was 
bound  to  take  notice  at  the  time  of  his  purchase.  8.  The 
same  in  substance  as  the  second.  Demurrers  to  the  answers 
sustained,  and  final  judgment  for  the  plaintiff  for  the  sum 
paid  at  the  sheriff*'s  sale  and  interest.  The  errors  com- 
plained of  are  the  rulings  on  the  demurrers. 

It  is  urged  that  this  was  a  voluntary  payment,  under  a 
mistake  of  law,  and  that  the  plaintiff*  cannot  recover  the 
money,  although  the  same  was  in  good  faith  applied  to  the 
payment  and  discharge  of  the  judgment  against  the  appel- 
lant. This  is  the  rule  at  law,  but  in  equity  the  rule  is 
otherwise.  The  common  law  action  for  money  paid  would 
not  lie,  but  the  facts  averred  in  the  complaint  bring  the  case 
at  bar  within  the  rule  recognized  in  the  cases  of  McGhee  v. 
Mis  et  al.,  4  Littell  244 ;  Muir  v.  Craig,  3  Blackf.  293 ;  Dunn 
et  ai.  V.  Frazier,  8  Blackf.  432 ;  Preston  v.  Harrison,  9  Ind.  1 ; 
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Pennington  v.  Clifton^  10  Ind.  172;  and  Richmond  et  al.  v. 
Marston  et  al,  15  Ind.  134. 

The  appellant  attempts  to  draw  a  distinction  between  the 
case  in  judgment  and  those  cited  above,  but  there  is  none 
in  principle,  and  we  are  not  inclined  to  abridge  or  limit  the 
role  in  equity. 

The  judgment  defendant  was  guilty  of  a  ^vrong  in 
refusing  to  pay  his  debt.  He  persisted  in  that  wrong  by 
allowing  process  to  issue  on  the  judgment  against  him. 
Ho  stood  by  and  took  no  steps  to  have  the  process  set 
aside,  and  allowed  the  sheriff's  sale  to  take  place.  The 
plaintiff  in  good  faith  paid  his  money,  it  is  true  under  a 
mistake  of  law,  but  the  defendant  got  the  benefit  of  that 
mistake ;  he  remained  in  the  possession  of  the  land  sold, 
and  finally  defeated  the  plaintiff'  in  the  suit  to  recover  pos- 
session of  the  premises.  Under  such  circumstances  this 
court  is  not  inclined  to  look  after  fancied  distinctions 
which  have  no  foundation  in  reason. 

The  judgment  is  affirmed,  with  5  per  cent,  damages. 

L.  M,  Ninde  and  B.  S.  Taylor  for  appellant. 

A.  Y,  Hoopety  for  appellee. 


Maulden  and  Others  v.  Rijnyan. 

AsBiairMEHT  OF  Ekbors. — The  rule  requiring  the  filing  of  an  abstract  was 
not  intended  to  relieye  the  appellant  from  the  necessity  of  assigning 
errors. 

APPEAL  from  the  Tipton  Conmion  Pleas. 

Ray,  J. — This  record  has  been  submitted  in  this  court  and 
briefs  filed  without  any  assignment  of  errors,  either  upon 
the  record  or  upon  any  other  paper  filed  in  the  case.    The 
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rule  of  this  court  requiring  an  abstract  was  never  intended 
to  relieve  the  appellant  from  the  requirement  of  the  statute, 
that  a  specific  assignment  of  all  errors  relied  upon  shall  be 
entered  on  the  transcript,  which  errors  shall  be  assigned  on 
or  before  the  first  day  of  the  term  at  which  the  cause  stands 
for  trial. 

There  being,  therefore,  no  question  presented  by  the 
record,  the  judgment  is  affirmed,  with  costs. 

N.  B.  Overman^  for  appellants. 

S.  P.  Oyler  and  D.  W.  HowCy  for  appellee. 


Howk  v.  Meloy. 


JUSTICB    OF  THE  PEACE. — MOTION    TO  SeT-OFF  JUDGMENT. — A  jUStice  of  the 

peace  may,  on  proper  motion,  enter  an  order  that  mutual  judgments, 
rendered  before  him,  shaU  be  set-off  the  one  against  the  other. 

APPEAL  from  the  Cass  Common  Pleas. 

Gregory,  C.  J. — ^In  June,  1865,  Mdoy  recovered  a  judgment 
before  Kendrick,  a  justice  of  the  peace,  against  Howk,  for 
$18  45  and  costs.  In  August  following,  Sowk  recovered  a 
judgment  before  the  same  justice  against  Mdoy^  for  $19  91 
and  costs.  In  September  of  the  same  year,  the  appellant  filed 
with  the  justice  his  written  motion,  praying  that  so  much 
of  his  judgment  as  was  necessary  might  be  set-off  against 
the  judgment  of  Meloy,  in  satisfaction  thereof,  except  as  to 
costs.  The  justice  rendered  a  judgment  of  satisfaction. 
Appeal  to  the  Court  of  Common  Pleas  by  Mdoy.  The 
appellee  demurred  to  the  complaint.  The  court  below  held 
that  the  justice  of  the  peace  had  no  jurisdiction  and  dismis- 
sed the  case.    Howk  appeals  to  this  court. 

It  is  insisted  that  this  is  a  proceeding  in  equity,  and  there- 
fore the  justice  had  no  jurisdiction.    McKinney  v.  Bdlows^ 
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8  Blackf.  81,  is  relied  on  as  establishing  this  doctrine.  This 
question  was  not  involved  in  that  case.  Blackpord,  J.,  in 
delivering  the  opinion  of  the  court,  says:  "The  doctrine  of 
set-off  was  unknown  to  the  common  law.  By  that  law, 
each  party  had  to  bring  a  separate  suit  against  the  other 
for  the  debt  he  claimed.  According  to  the  civil  law,  a  set- 
off was  admitted  m  the  name  of  compensation,  provided 
the  debts,  both  of  the  plaintiff  and  defendant,  were  Uqui- 
dated,  and  were  due  in  the  same  right.  1  Domat  513. 
Compensation,  says  that  law,  can  only  be  made  between 
persons  who  have  in  their  own  names  the  double  quality  of 
creditor  and  debtor.  Ibid.  Courts  of  chancery,  previously 
to  any  statute  on  the  subject,  admitted  a  set-off  in  the  case 
of  mutual  dealings,  where  it  appeared  to  have  been  the 
intention  of  the  parties  that  one  debt  should  be  set  against 
the  other.  Hawkins  et  al.  v.  Freemariy  8  Vinei''s  Abr.  66flL 
But  if  the  debts  were  unconnected,  chancery  did  not  inter- 
fere. Per  Lord  Mansfield,  in  Green  et  al.  v.  Farmer  et  al. 
4  Burr.  2214."  So  far  from  this  case  deciding  that  the  pro- 
ceeding by  motion  to  set-off  one  judgment  against  another, 
in  the  same  court,  is  a  chancery  proceeding,  it  settles  the 
question  that  equity  will  not  interfere  in  such  a  case.  Each 
judgment  is  unconnected  with  the  other.  This  proceeding, 
however,  is  in  the  nature  of  a  motion  to  enter  satisfaction 
of  a  judgment.  If  the  justice  had  jurisdiction  to  enter 
the  judgments,  he  has  jurisdiction  to  render  a  judgment  of 
satisfaction.  In  Temple  et  al.  v.  Scotty  8  Minn.  419,  it  is  cor- 
rectly held  that-  a  court  has  inherently  the  power  to  set-off 
its  own  judgments.  In  Hill  v.  BrinMey,  10  Ind.  102,  there 
is  a  dictum  that  judgments  of  different  courts  may  be  set- 
off on  motion,  but  that  question  was  not  before  the  court. 
The  judgment's  in  that  case  were  rendered  in  the  same 
court  In  Palmateer  v.  Meredith,  4  J.  J.  Marshall  75,  the  court 
held  that  judgments  recovered  in  the  same  court  may  be 
set-off  against  each  other  at  law,  without  resorting  to 
chancery.  In  Wright  v.  Cobleighy  8  Foster,  (N.  H.,)  82,  it  is 
held  that  courts  of  law  have  the  general  power  to  set-off 
Vol.  XXVI.— 12. 
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mutual  judgments,  but  the  application  to  set  off  must  be 
made  in  the  court  where  the  judgment  was  rendered  against 
him  who  makes  the  application.  In  Simpson  v.  Huston^  14 
Tex.  476,  HemphttJi,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says:  "There  is  no  doubt  of  the  power  of  courts, 
independent  of  statute,  to  set  off  mutual  judgments  against 
each  other.  Such  power  has  long  been  exercised  by  both 
courts  of  law  and  equity." 

The  justice's  act  provides  that  "in  all  cases  not  in  this  act 
specially  otherwise  provided,  proceedings  before  justices 
shall  be  governed  by  the  practice  and  usages  of  the  Circuit 
Court,  and  the  rules  of  the  common  law,  so  far  as  the  same 
are  in  force  in  this  State."  2  G.  &  H.,  §  76,  p.  600.  It  is 
contended  that  this  does  not  confer  jurisdiction.  That  is 
true,  but  it  embraces  a  proceeding  by  motion  to  set  oft*  one 
judgment  against  another  rendered  by  the  same  justice. 
That  is  an  incident  of  the  judgments,  and  not  an  original 
subject  matter  of  jurisdiction. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  proceedings. 

J.  Guthrie  and  J,  JET.  Gans,  for  appellant. 

D.  D.  Pratt  and  D.  P.  BoMwiUy  for  appellee. 


Violet  v.  Heath. 


BETEirrB  6TAJCP.— Appeal  Bond. — The  bond  gtven  on  appeftl  tMsm  Um 
Judgment  of  a  Justice  to  the  Circait  or  Common  Pleas  Court  does  not 
require  a  reyenue  stamp. 

APPEAL  from  the  ElkhaH  Common  Pleas. 
Elliott,  J. — The  case  originated  before  a  justice  of  tho 
peace,  and  was  taken  by  appeal  to  the  Common  Pleas 
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Court.  In  the  latter  court,  the  appeal  was  disroissed  for  the 
want  of  a  United  States  revenue  stamp.  This  was  error. 
We  have  heretofore  held  that  as  no  process  is  required 
under  the  laws  of  this  State  to  perfect  appeals  from  justices 
of  the  peace,  no  revenue  stamp  is  required  in  such  cases, 
under  the  act  of  Congress.    Smith  v.  Waters,  25  Ind.  897. 

Bonds  in  legal  proceedings  are  expressly  exempted  in 
schedule  B  of  the  stamp  act.  Public  Laws  TJ.  S.,  Session 
1863-4,  p.  228. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded. 

JUa/ce  and  Johnson,  for  appellant. 

Woods  and  Arnold,  for  appellee. 


Hand  t^.  The  Board  of  Commissionebs  of  Tippecako]? 

County. 

Bboobder's  Fex8.->Ent]17  BooK.^The  recorder  is  not  entitled  to  any  aUow- 
ance  from  the  county  for  keeping  up  the  entry  book.  The  entry  required 
by  law  upon  that  book  is  a  part  of  the  labor  of  recording  the  inBtrument^ 
and  is  compensated  by  the  fee  aUowed  for  that  serrioe. 

APPEAL  from  the  Tippecanoe  Circuit  Court 
Rat,  J.— The  appellant,  who  was  recorder  of  Tippeea^ 
noe  county,  filed  a  ckum  against  the  county  with  the  board 
of  commissioners,  "  for  keeping  up  the  entry  book  from 
March  2, 1863,  to  December  1, 1866."  The  claim  was  not 
allowed,  and,  upon  appeal  to  the  Circuit  Court,  a  demurrer 
was  sustained  to  the  complaint. 

It  is  insisted  that  the  second  section  of  the  act  of  May 
81, 1852,  providing  for  the  election,  and  prescribing  certain 
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duties  of  the  recorder,  requires  the  county  commissioners  to 
allow  this  claim.  That  section  requires  the  recorder,  at  the 
expense  of  the  countty,  to  procure  sufficient  large  and  well 
bound  books,  &c.,  and  provides  that  ^^he  shall  also  keep  a 
book  in  which  he  shall  make  an  entry,  upon  the  reception  of 
any  such  instrument,  of  the  date  thereof,"  &c.  The  keeping 
of  this  entry  book  had  already  been  provided  for  by  the  29th 
section  of  the  act  of  May  6, 1852,  "  concerning  real  property, 
and  the  alienation  thereof,"  which  also  provided  that  the 
deed  or  instrument  should  be  deemed  recorded  at  the  time 
so  not«d. 

It  is  therefore  but  reasonable  to  regard  this  entry  as  in- 
cluded in  the  labor  of  recording,  and  as  compensated  for  by 
the  fee  elsewhere  allowed. 

The  judgment  is  affirmed,  with  costs. 

6r.  0.  Behm  and  A.  0.  Behrriy  for  appellant. 

J.  M.  La  Bue,  for  appellee. 


The  State  v.  Drischel. 


APPEAL  from  the  Wayne  Circuit  Court. 

Gregory,  C.  J. — The  defendant  was  indicted  in  the  court 
below  on  the  11th  of  February^  1865,  for  selling  intoxicating 
liquors  by  a  less  quantity  than  a  quart  at  a  time,  on  Sunday ^ 
he  being  Ucensed  according  to  law  to  barter  and  sell  intoxi- 
cating liquors.  The  indictment  was  quashed.  This  was 
right,    Hmgle  v.  The  State,  24  Ind.  35. 

The  judgment  is  affirmed. 

D.  JE.  Williamson,  Attorney  General,  for  the  State. 

Q.  A.  Johnson,  for  appellee. 
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The  Tolbdo,  Loqanspoet  and  Bublington  Kailway  Com- 
pany V.  Shively. 

Kajlroads, — Serticeof  Pkocess  on. — ^The  law  of  1861,  (Spec.  Sess.,  p.  78,) 
which  required  fifteen  days  service  of  process  upon  railroads,  where 
the  principal  office  of  the  company  was  without  the  State,  is  repealed  by 
the  act  of  1868,  (Acts  1863,  p.  25.) 

APPEAL  from  tho  Newton  Circuit  Court 

Frazbb,  J. — This  was  a  suit  against  the  appellant,  broughts 
in  September^  1866,  for  killing  the  appellee's  horse  by  one  of 
its  trains,  the  railroad  not  being  fenced. 

The  summons  was  served  on  a  conductor,  only  fourteen 
days  before  the  first  day  of  the  term.  The  defendant 
entering  a  special  appearance  for  that  purpose,  upon  a 
showing  by  affidavit  that  the  principal  office  of  the  presi- 
dent of  the  corporation  was  without  this  State,  and  in  the 
city  and  State  of  New  York,  moved  a  continuance  of  the 
cause.  The  court  overruled  the  motion  and  the  defendant 
excepted.  Upon  a  refusal  to  appear  further,  the  defendant 
was  defaulted,  and  a  judgment  entered  for  $150,  over  an 
unsuccessful  motion  for  a  new  trial. 

The  appellant  urges  a  reversal  of  the  judgment  below, 
upon  the  authority  of  the  case  of  The  Toledo  and  Wabash 
BaUway  Co.  v.  TaJJbert,  23  Ind.  488. 

The  statutes  under  consideration  when  that  case  was  de- 
cided, it  was  conceded  in  argument,  required  the  service  of 
summons  to  be  made  fifteen  days  before  the  day  of  trial, 
before  a  justice  of  the  peace,  and  the  only  question  was 
whether  a  continuance  by  the  justice  for  that  period,  upon 
affidavit  showing  the  cause  to  be  one  requiring  such  notice, 
was  a  substantial  compliance  with  the  statute.  We  held  in 
the  affirmative.  The  case  before  us  is  of  a  different  nature. 
The  statute  of  1863,  (Acts  1868,  p.  25,)  was  in  force,  mak- 
ing ten  days'  service  on  a  conductor  sufficient  in  all  such 
cases,  and  expressly  repealing  all  previous  statutes  in  conflict 
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with  it.  Was  tho  act  of  1861,  (Laws  Spec.  Sess.,  p.  78,) 
which  required  generally  fifteen  days'  service  when  the 
principal  office  of  the  corporation  was  out  of  the  State,  re- 
pealed by  the  act  of  1863?  The  act  of  1863  is  a  revision 
of  previous  acts  providing  compensation  for  animals  killed 
or  injured  by  railroads,  and  makes  ample  provision  for  that 
class  of  cases,  and  so  far  as  they  are  concerned  it  is,  as  to 
the  length  of  time  process  is  required  to  be  served,  in  ob- 
vious conflict  with  the  act  of  1861.  The  latter  act  must 
therefore,  to  that  extent,  be  deemed  to  be  repealed.  K  a 
railway  company  chooses  to  locate  the  principal  office  of  its 
president  in  a  distant  State,  it  was  seen  that  it  ought  not 
thereby  to  obtain  delay  in  the  trial  of  suits  against  it,  and 
as  the  general  public  may  not  know  the  fiewi,  constant  an- 
noyance and  vexation  was  liable  to  occur  by  postponements 
of  suits,  upon  such  foreign  location  being  shown  to  the 
courts.  Nor  can  any  prejudice  result  to  the  corporation, 
for,  of  necessity,  it  must  have  agents  upon  the  ground  to 
whose  management  its  local  afiairs  are  intrusted,  and  who 
would  scarcely  have  occasion  to  communicate  with  the 
president  in  New  York,  in  order  to  prepare  to  defend  a  suit 
for  an  injury  to  an  animal  by  one  of  its  trains. 

The  judgment  is  affirmed,  with  costs. 

U.  Walker,  for  appellant. 

JB.  Jones  and  B.  W.  Langdon,  for  appellee. 


Ballengsb  v.  Oswalt. 


MoRTQAOB. — ^A  executed  to  B  a  mortgage  upon  real  estate,  conditioned  that 
if  A  should  pay  or  cause  to  be  paid  to  B  "  the  fall  sum  of  $217,  as  follows: 
$100  paid  by  note  on  G,  due,"  &c.,  then  the  mortgage  should  be  null,  "but 
in  case  of  the  non-payment  of  said  sum  of  $217,  or  a«|^art  thereof  as 
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aforttiaid,"  then  eaid  mortgage  might  be  foreclosed.  Suit  by  A  to  compel 
liatisfaction  to  be  entered,  alleging  fliU  payment  of  the  debt  secured  by 
the  mortgage.  Answer  that  the  note  of  C,  secured  by  the  mortgage,  re- 
mained wholly  unpaid. 

SOd^J^i  the  payment  of  C's'note  was  secured  by  the  mortgage. 

ffeU  also,  that  ii  was  not  necessary,  under  the  condition  of  the- mortgage^ 
thai  B  shovld  pursue  his  remedy  upon  the  note  against  G,  before  resorting 
to  the  m^jtgage.     « 

APPBMi  from  the  Grant  Circuit  Court 

Elliott,  J. — BaUengeVy  who  was  the  plaintiflF  below,  filed 
a  complaint  to  compel  satisfaction  of  a  mortgage  executed  by 
him  to  Oswalt.  The  mortgage  is  made  a  part  of  the  com- 
plaint, and  the  condition  thereof  recites  that  if  BaUenger 
shall  pay  or  cause  to  be  paid  to  OswaU^  '*the  full  sum  of 
1217  68,  as.  follows,  to-wit:  $100  paid  by  note  on  WUliam 
WinsloWy  due,  and  $75  in  one  year  from  date,^'  (the  date 
of  the  mortgage,)  and  $42  68  in  five  years  from  date,  in  all 
$217  18,  then  the  indenture  shall  be  void,  &c.,  ^^but  in  case 
of  theTioh-payment  of  said  sum  of  $217  68,  or  any  part  or 
parcel  thereof,  according  to  the  conditions  of  said  indenture, 
as  aforesaid,  at  the  time  aforesaid,"  then  Oswalt  may  fore- 
close th,e  equity  of  redemption,  &c.  The  complaint  averred 
that  the  plaintiffs  had  long  since  performed  all  the  condi- 
tions and  stipulations  in  said  mortgage,  which  he  was 
bound  to  perform,  and  had  paid  and  satisfied  his  obligation 
therein,  but  that  the  defendant  had  failed  and  refused  to 
eftter.  satisfaction  of  the  mortgage. 

The  mortgage  was  dated  on  the  17th  of  October^  1858,  and 
the  suit  was  commenced  in  1865. 

OswaUy  the  defendant,  filed  an  answer  in  the  nature  of  a 
cross-complaint.  It  admits  that  the  plaintiff  executed  to 
him  the  mortgage,  as  stated  in  the  complaint,  and  alleges 
that  the  plaintiff',  at  the  same  time,  assigned  and  delivered 
to  him  a  prosGussory  note  on  one  WilUam  WinsloWy  calling 
for  $100^  dated  August  25, 1858,  and  due  in  eighteen  months 
after'date,  which  was  the  same  note  erroneously  described 
in  the  mortgage  as  due,  and  was  the  only  note  assigned  to 
him  by  the  plaintiff  on  said  Winslow;  that  said  note  and 
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the  interest  thereon  remained  due  and  wholly  unpaid, 
wherefore  he  denied  that  the  conditions  of  the  mortgage 
had  been  folly  performed;  that  at  the  date  of  the  assign- 
ment of  the  note  to  the  defendant,  Winslow,  the  maker,  was 
a  resident  of  the  State  of  Indiana^  hut  that  before  the  note 
became  due  he  removed  to  the  State  of  Iowa,  and  so  re- 
mained a  resident  of  louoa,  and  did  not  return  to  Indiana 
until  June,  1861,  and  that  the  plaintiff  then  directed 
the  defendant  not  to  sue  said  Window  on  said  note  until 
further  notice  from  the  plaintiff,  which  notice  the  plaintiff 
had  never  given;  that  ever  since  his  return  to  the  State  of 
Indiana^  the  said  Winslow  had  been  a  resident  householder 
thereof,  and  wholly  insolvent,  and  not  the  owner  of  any 
property  subject  to  execution;  and  that  the  mortgage  was 
^ven  to  secure  the  purchase  money  for  the  land  described 
therein.  Prayer  for  the  foreclosure  of  the  mortgage  and 
for  other  proper  relief.  A  demurrer  was  filed  to  the  answer 
and  overruled,  and  the  ruling  excepted  to. 
The  plaintiff  filed  a  reply  of  three  paragraphs. 

1.  A  general  denial. 

2.  Alleging  that  the  defendant  received  the  note  of 
Winslow  in  payment  and  full  satisfaction  of  the  sum  of 
$100,  and  that  the  assignment  thereof  by  the  plaintiff  was 
only  for  the  purpose  of  transferring  the  property  therein  to 
the  defendant,  and  not  for  the  purpose  of  ^ving  to  him 
any  recourse  on  the  plaintiff^  if  Window  should  fail  to  pay 
the  same. 

S.  That  after  the  assignment  of  the  note  of  Winslow  to 
the  defendant,  and  after  the  same  became  due,  Winslow^  the 
maker,  was  within  the  jurisdiction  of  the  courts  of  said 
county  of  Grant,  and  had  property  subject  to  execution 
sufiicient  to  pay  the  same,  &c.  The  court  sustidned  a  de- 
murrer to  the  third  paragraph  of  the  reply,  to  which  the 
plaintiff  excepted. 

There  was  a  trial  by  jury,  which  resulted  in  a  verdict  for 
the  defendant  for  (164  88,  being  the  amount  of  the  note 
on  Window  and  interest  thereon.    A  motion  for  a  new  trial 
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was  overroled,  and  jadgment  rendered  on  the  finding  of 
the  jury,  for  a  forecloeare  and  sale  of  the  mortgaged 
premises. 

The  first  question  nrged  for  onr  consideration  aiisee  upon 
the  ruling  of  the  court  in  overruling  the  demurrer  to  the 
defendants  answer.  The  ohjection  urged  to  the  answer  is 
that  the  mortgage  describes  the  note  on  WinsloiVy  transfer- 
red by  the  plaintiff  to  the  defendant,  as  due,  while  the  note 
set  up  in  the  answer  was  not  due  for  more  than  a  year  after 
the  execution  of  the  mortgage.  The  objection  is  not  well 
taken.  The  answer  avers  that  the  note  set  up  therein  is, 
in  fact,  the  same  note  referred  to  in  the  mortgage,  and  is 
the  only  note  transferred  by  the  plaintiff  to  the  defendant, 
under  the  contract.  These  averments  amount  to  a  clear 
and  distinct  allegation  that  the  note  presented  by  the  de- 
fendant is  the  same  note  referred  to  and  intended  to  be 
described  in  the  mortgage.  They  are,  indeed,  equivalent 
to  an  averment  that  the  mortgage  misdescribes  the  note. 
Dumdl  V.  Terstegge,  28  Ind.  397. 

The  remaining  question  presented  in  the  case  arises 
upon  the  ruling  of  the  court  in  sustaining  the  demurrer  to 
the  third  paragraph  of  the  reply,  and  upon  certain  instruc- 
tions ^ven  by  the  court  to  the  jury,  to  which  the  plaintiff 
excepted.    The  instructions  were  as  follows,  viz : 

1.  "  The  mortgage  secured  the  payment  of  ^217  68,  and  if 
that  amount,  with  interest,  according  to  the  terms  expressed 
in  the  mortgage,  has  not  been  paid,  or  in  some  way  satisfied 
to  the  said  defendant,  Oswalt^  then  the  mortgage  is  not  sat- 
isfied. 

2.  "K  you  find  that  the  mortgage  is  satisfied,  you  should 
find  for  the  plaintiff;  if  you  find  the  mortgage  is  not  satis- 
fied, you  may  find  the  balance  due  on  the  mortgage  in 
fiivor  of  the  defendant. 

3.  "It  was  not  necessary  for  the  defendant  to  pursue  his 
remedy  on  the  Winslow  note  before  foreclosing  the  mort- 
gage, but  he  may  rely  on  the  mortgage  in  the  first  in- 
stance." 
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There  was  no  evidence  as  to  the  solvency  or  insolvency 
of  Wtnshw.  The  appellant  contends  that  tiie  sum  of  $100, 
represented  by  the  Winslaw  note,  was  not  secured  by  the 
mortgage;  that  the  only  sums  secured  or  intended  to  be 
secured  thereby,  were  the  notes  executed  by  the  plaintifi'  to 
the  defendant,  one  for  $75,  and  the  other  for  $42  68,  both 
of  which  had  been  paid  before  the  commencement  of  the 
suit,  and  that  the  mortgage  was  therefore  fully  paid  and  dis- 
charged. It  is  further  insisted  that,  if  mistaken  in  the  first 
proposition,  and  if  the  note  of  Winslow  was  covered  and  se- 
cured by  the  mortgage,  as  the  plaintiff  assigned  the  note 
by  indorsement  to  the  defendant,  the  latter  was  bound  to 
use  due  diligence  to  collect  it  by  suit  against  WinsloWj  and 
that  he  could  only  resort  to  a  foreclosure  of  the  mortgage 
after  a  proper  and  unsuccessful  effort  by  suit  to  make  the 
money  off  of  Winslow,  or  by  showing  that  such  a  suit  would 
l::ive  been  useless  because  of  his  insolvency. 

Whether  either  of  these  propositions  is  correct  must 
depend  upon  the  constrtiction  that  must  be  given  to  the 
mortgage.  It  seems  clear  to  us  that  the  first  proposition 
cannot  be  maintained.  By  its  express  provision  the  sum 
secured  by  the  mortgage  is  $217  68,  $100  of  wluch  is  the 
note  on  WinsloWj  due  February  25, 1855,  and  the  residue^ 
the  two  notes  of  the  appellant,  the  one  for  $75,  due  at  one 
year,  the  other  for  $42  68,  bearing  interest,  and  due  at  five 
years  from  the  date  of  the  mortgage.  It  is  further  ex- 
pressly provided  that,  in  case  of  the  non-payment  of  the 
said  sum  of  $217  68,  or  any  imrt  or  parcel  thereof,  accord- 
ing to  the  condition  of  the  mortgage,  at  the  time  aforesaid, 
then  the  mortgage  may  be  foreclosed,  &c.  The  note  on  WinS' 
low  constituted  a  part  of  the  aggregate  sum  named  in  the 
condition,  and  is  covered  and  secured  by  the  mortgage  by 
precisely  the  same  language  that  relates  to  the  notes  exe- 
cuted by  the  mortgagor. 

But  was  it  necessary  that  Oswalt  should  first  pursue  his 
remedy  against  Winslow  on  the  note,  or  show  a  valid  excuse 
for  not  doing  so,  before  he  could  resort  to  the  mortgage. 
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It  mnflt  be  borne  in  mind  that  the  claim  set  up  by  Oswalt 
in  his  answer  is  not  upon  the  assignment  of  the  note  by 
JBattengeTf  but  upon  the  mortgage,  which  he  seeks  to  fore- 
close because  of  the  breach  of  its  conditions  by  the  non- 
payment, when  due,  of  the  amount  of  the  note  of  Winalow. 

It  was  undoubtedly  competent  for  the  parties,  by  a  stipu- 
lation in  the  condition  of  the  mortgage,  to  waive  the  neces- 
sity of  a  suit  on  the  note,  before  resorting  to  a  foreclosure 
of  the  mortgage;  and  such,  we  think,  is  the  effect  of  the 
language  used,  when  fairly  construed.  We  have  seen  that 
the  note  of  Winslow  formed  a  part  of  the  aggregate  sum 
secured  by  the  mortgage,  and  the  stipulation  that,  in  case  of 
the  non-payment  of  that  sum,  "or  any  part  or  parcel 
thereof,*'  at  the  time  when  due,  according  to  the  conditions 
of  the  mortgage,  the  mortgagee  might  foreclose  the  equity 
of  redemption,  seems  clearly  to  confer  on  the  latter  the 
right  to  resort  to  his  remedy  on  the  mortgage  in  the  first 
instance.  This  conclusion  is  sustained  by  the  opinion  of 
the  court  in  Zekind  v.  NewkirL    12  Ind.  544. 

The  judgment  is  affirmed,  with  5  per  cent,  damages,  and 
costs. 

A.  Steele  and  B.  T.  St.  Johriy  for  appellant. 

X  M.  Wallace  and  N.  W.  Gordon^  for  appellee. 


Cbowpoot  v.  Zink. 

VxHDOB  An>  PvBOHASXBw— Suit  hj  A  against  B  on  a  promissory  note. 
Answor,  thai  the  note  was  giyen  for  the  last  payment  due  upon  a  purchase 
of  real  estate,  which  was  conveyed  with  ftill  ooyenants  of  warranty  by 
A  to  B ;  that  there  yet  remained  some  purchase  money  due  from  A  to  his 
▼endor,  for  which  the  latter  claimed  a  lien  on  the  land,  and  that  A  had 
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remoYed  from  tho  county,  and  defendant  did  not  know  of  any  property 
belonging  to  Mm  out  of  which  the  debt  could  be  made.  Prayer  that  A  be 
restrained  from  collecting  the  note  sued  on  until,  &c. 
ffeldy  that  as  the  answer  did  not  aver  that  A  was  insolvent,  or  that  he  had 
left  the  State,  no  cause  was  shown  for  restraining  the  collection  of  the 
note  sued  on. 

APPEAL  from  the  Washington  Circuit  Court. 

Ray,  J. — ^The  appellant  brought  suit  upon  a  note  executed 
to  him  by  the  appellee.  The  second  paragraph  of  the  ans- 
wer alleged  that  the  consideration  of  the  note  was  the  last 
payment  to  be  made  upon  certain  real  estate,  conveyed  with 
full  covenants  by  the  appellant  to  the  appellee;  that  said 
real  estate  had  been  purchased  by  the  appellant  from  one 
AUeUj  and  that  certain  notes  had  been  executed  to  AUen 
in  part  payment  for  said  property,  which  notes  were  not 
yet  due,  and  the  existence  of  Vhich  was  concealed  by 
the  appellant  from  the  appellee;  that  Allen  had  notified 
the  appellee  that  he  claimed  a  vendor's  lien  upon  tlje  prop- 
erty; that  said  appellant  had  removed  from  the  county, 
and  the  appellee  did  not  know  of  any  property  belonging 
to  the  appellant  from  which  the  amount  of  the  debt  due 
to  Allen  could  be  made,  and  he  therefore  asked  an  injunc- 
tion restraining  the  collection  of  said  notes  until  he  was 
indemnified  against  the  vendor's  lien  claimed  by  Allen. 
A  demurrer  to  this  answer  was  overruled.  This  was  error. 
There  was  no  cause  shown  requiring  the  interposition  of 
the  court  to  restrain  the  collection  of  the  claim.  It  was 
not  averred  that  the  appellant  had  removed  out  of  the  State ; 
nor  was  it  alleged  that  he  was  insolvent,  or  that  he  had  not 
left  sufficient  property,  within  the  jurisdiction  of  the  court, 
to  satisfy  any  judgment  that  might  be  obtained  against 
him  upon  the  notes  held  by  AUeny  when  they  became 
due.  There  is  no  averment  that  the  appellant  was  not  fully 
able  to  respond  in  damages  to  the  appellee  for  any  breach 
of  the  covenants  contained  in  his  deed.  The  ignorance  of 
the  appellee  upon  these  matters  would  not  sustain  an  action 
by  Alien  to  enforce  a  vendor's  lien  upon  the  laud,  nor  would 
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each  want  of  knowledge  authorize  the  court  to  remit  the 
appellee  from  his  action  upon  the  covenants  of  the  appellee, 
when  damage  actually  accrued  to  him  from  their  breach. 

A  reply  was  filed  and  a  trial  had,  resulting  in  a  judgment 
for  the  appellee.  The  evidence  does  not  supply  .the  defects 
in  the  answer,  but  shows  that  the  appellant  had  in  fact  prop- 
erty to  meet  the  indebtedness  alleged. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  second  paragraph  of  the  answer. 

J.  CoUins,  T.  L.  CoUins,  A.  M.  Blojck  and  F.  TTifeon,  for 
appellant. 

H.  Meffrni,  for  appellee. 


Coon  v.  Coon.  i«_j»i 

BiTORCB. — ^Alivont. — AUmony  may,  under  the  statute,  be  aUowed  to  the 
wife  eren  when  the  dirorce  is  granted  to  the  husband  for  her  misconduct. 

APPEAL  from  the  Orant  Common  Pleas. 

Elliott,  J. — ^In  this  case  a  divorce  was  granted  to  the 
husband,  on  his  petition,  for  the  misconduct  of  the  wife, 
and  on  granting  the  divorce  the  court  decreed  to  the  wife 
$250  alimony.  The  husband  excepted  to  the  decree  for  ali- 
mony, and  appeals  to  this  court. 

It  is  insisted  that,  under  the  statute,  alimony  cannot  be 
decreed  when  a  divorce  is  granted  to  the  husband  for  the 
misconduct  of  the  wife. 

We  think  otherwise.  Section  19  of  the  act  regulating 
the  granting  of  divorces,  &c.,  provides  that  "The  court  shall 
make  such  decree  fbr  alimony  in  all  cases  contemplated  by 
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this  act,  as  the  circumstances  of  the  case  shall  render  just 
and  proper/'  This  provision  was  enacted  in  1859,  as  an 
amendment  of  that  section  of  the  revision  of  1852,  and  ex- 
presses the  legislative  intention  tlxat  alimony  may  be  decreed 
to  the  wife  in  all  cases  of  divorce  contemplated  by  the  act, 
more  clearly  than  the  original  section,  under  which  it  was 
held  by  this  court  that  alimony  might  be  decreed  to  the 
wife  as  an  incident  to  a  divorce  granted  to  the  husband, 
either  under  the  statute,  or  by  virtue  of  the  general  equity 
powers  of  the  court.  Chandler  v.  Chandler^  13  Ind.  492; 
see,  also,  Cox  v.  CoXy  25  Ind.,  303. 

It  is  further  urged  that  if  the  court  had  power  to  decree 
alimony  to  the  wife  in  this  case,  the  amount  so  decreed 
was  excessive  and  unjust.  It  was  a  second  marriage  on  the 
part  of  the  husband,  who  had  a  family  of  children  by  his 
previous  marriage,  and  at  the  time  of  his  marriage  with 
the  appellee,  and  for  some  time  afterwards,  he  had  also,  as 
members  of  his  family,  an  idiotic  sister-in-law  and  a  helpless 
son,  who  was  subject  to  fits,  to  be  attended  and  cared  for. 
The  children  used  abusive  and  insolent  language  to  the  ap- 
pellee, who  was  cross,  ill-natured  and  of  a  turbulent  dis- 
position. The  parties  lived  together  near  three  years,  when 
the  wife  abandoned  the  husband.  His  property  amounts 
in  value  to  (2,500.  Under  all  the  circumstances  of  the 
case,  as  presented  by  the  record,  we  cannot  say  that  the 
amount  of  alimony  decreed  by  the  court  was  an  abuse  of 
its  discretionary  power. 

The  judgment  is  affirmed,  with  costs. 

J.  F.  McDonaldy  A.  Steele  and  B.  T.  SL  John^  for  appellant. 

J.  Van  Devanter^  for  appellee. 
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Bhafer  V.  The  State. 

iHDicmHT. — ^DuPLiciTT. — ^Duplicity  in  an  indictment  for  &  misdemeanor  is 
a  formal  defect,  not  affecting  the  substantial  rights  of  the  defendant,  and 
hence,  under  the  statute,  is  not  a  defect  for  which  the  indictment  can  be 
quashed. 

APPEAL  from  the  Jennings  Circuit  Court. 

Frazeb,  J. — The  indictment  charged  that  the  defendant 
"did  Bell  and  ^ve  away  certain  intoxicating  liquor,  at 
and  for  the  Bum  of  ten  cents,"  to  a  minor.  A  motion  to 
quash  was  overruled,  and  this  is  assigned  for  error. 

It  is  claimed  that  the  indictment  was  double,  charging 
both  a  sale  and  a  gift  of  the  liquor  in  the  same  count. 

In  Simmons  v.  The  State^  25  Ind.  881,  we  said  that  such 
an  indictment  would  be  obnoxious  to  either  the  charge  of 
duplicity  or  uncertainty.  There  was  in  that  case  no  occa- 
sion to  pass  upon  the  question,  as  we  held  that  it  was  not 
before  us.  The  dictum  is  not  therefore  an  authority.  In  a 
strict  sense,  the  giving  charged  is  repugnant,  for  there  can 
be  no  such  thing  as  a  giving  for  a  price.  But  a  more  liberal 
construction  of  the  language  employed  would  take  for  granted 
that  the  pleader  was  aware  of  the  truth  of  so  plain  a  propo- 
sition, and  therefore  that  the  price  was  intended  to  haV)3 
relation  to  the  sale  only,  and  that  a  giving  was  also  intended 
to  be  charged.  And  as  there  is  nothing  in  the  indictment 
limiting  the  transaction  to  a  single  quantity  of  liquor,  both 
charges  might  be  true,  and  the  indictment  would  be  double. 
If  a  single  quantity  were  referred  to,  then  it  would  be  im- 
possible that  it  should  be  sold  and  also  given  away,  and  the 
indictment  would  be  uncertain  as  to  which  form  of  the 
offense  was  meant  to  be  charged. 

Is  duplicity  in  charging  misdemeanors,  then,  a  ground 
justifying  a  motion  to  quash  a  count?  This  has  been 
doubted,  especially  under  the  code.  Hayworth  v.  The  StaUj 
14  Ind.  590.    We  have  looked  into  the  authorities  upon  the 
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subject,  and  find  it  difficult  to  ascertain  the  rule  at  com- 
mon law.  In  Commjonwealth  v.  Symond,  2  Mass.  163,  the 
judgment  was  arrested  for  this  cause,  but  that  decision  is 
not  at  all  supported  by  authority.  Archbold,  (Crim.  PL 
95 — 6,)  asserts  generally  that  duplicity  renders  a  count  bad, 
but  cites  no  authority,  and  all  the  text  writers  concur  m  say- 
ing that  the  objection  comes  too  late  after  verdict.  It  fol- 
lows, therefore,  that  the  objection  was  regarded  as  one  of 
form,  merely,  and  not  of  substance,  as  it  was  also  in  civil 
cases,  where  a  special  demun'er  was  required  to  reach  it. 
This  fumishes  the  solution  of  the  question  when  arising 
under  the  code,  whereby  it  is  expressly  declared' that  an  in- 
dictment shall  not  be  quashed  for  any  "defect  or  imper- 
fection which  does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the  merits."  2  Q.  & 
H.,  §  61,  p.  404.  If  there  had  been  separate  counts,  there 
would  be  no  question  as  to  the  sufficiency  of  the  indictment; 
and  it  is  apparent,  therefore,  that  the  defendant  could  not 
be  prejudiced  on  the  trial  by  embracing  the  charge  in  both 
forms  in  a  single  count,  instead  of  using  two  counts. 

The  judgment  is  affirmed,  with  costs. 

J.  Bundy,  for  appellant. 

2).  E.  Williamson,  Attorney  General,  for  the  State. 


Witters  v.  The  State  on  the  relation  of  Madry. 

APPEAL  from  the  Tippecanoe  Circuit  Court 

Ray,  J. — Proceedings  to  secure  the  support  of  a  bastard 

child.    Trial,  finding  and  judgment  against  the  appellant. 

Motion  for  a  new  trial  on  the  ground  of  newly  discovered 


MAY  TERM,  1866.  198 

Shalleross  and  Others  v.  The  City  of  JoffcrsonTille. 

evidence,  supported  by  aflBldavits.  There  were  two  acts  of 
carnal  intercourse  by  the  relatrix  disclosed  by  the  affidavits, 
about  the  date  the  intercourse  was  charged  upon  the  appel- 
lant. There  had  been  no  such  evidence  introduced  before 
the  jury,  and  the  motion  is  not  therefore  based  upon 
cumulative  evidence.  Its  non-production  upon  the  trial  is 
also  accounted  for.  Had  this  evidence  been  introduced  the 
trial  might  have  resulted  otherwise,  as  it  does  not  appear 
clear  to  us  upon  what  evidence,  then  before  them,  the  jury 
could  have  determined  the  parentage  of  the  child.  The 
motion  for  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 

D.  Mace,  for  appellant. 

A.  «71  Boushy  for  appellee. 


Shallcboss  and  Others  v.  The  Citt  of  Jeffebsonvillb^ 

Cnns. — ^Fs&BnB8.^The  general  law  for  the  incorporation  of  cities  does  not 
authorize  the  common  council  to  require  the  owner  or  keeper  of  a  ferry 
within  the  city  limits  to  take  oat  a  license  from  thd  city  authorities. 

APPEAL  from  the  Clarke  Circuit  Court. 

Elliott,  J. — The  appellants  were  prosecuted  in  the  may- 
or's court  of  the  city  of  JeffersonviUe  for  keeping  a  ferry 
and  ferry  boat  on  the  Ohio  river,  and  ferrying  persons 
across  said  river  for  pay,  from  a  point  within  the  corporate 
limits  of  the  city,  without  having  first  procured  a  Ucense 
therefor  from  the  cpmmon  council  of  said  city 

Judgment  was  rendered  against  the  appellants,  and  they 
appealed  to  the  Circuit  Court  In  the  latter  court,  judg- 
VoL.  XXVI.— 18. 
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ment  was  again  rendered  against  them,  for  (20  and  costs,  to 
which  they  excepted,  and  appeal  to  this  court. 

The  case  comes  directly  within  the  decision  of  this  court 
in  the  case  of  DuckwaU  et  al.  v.  The  CUy  of  New  Albany ^ 
25  Ind.  283,  in  which  it  was  held  that  the  act  for  the 
incorporation  of  cities  did  not  authorize  them  to  require 
the  owners  and  keepers  of  ferries  within  the  city  limits  to 
procure  a  license  from  the  city  authorities.  T.he  judgment 
must  therefore  be  reversed. 

The  judgment  is  revereed,  with  costs. 

B.  Crawfordy  for  appellant 

T.  L.  Smithy  M.  G.  Kerr  and  C  L.  Dunhanij  for  appellee. 


Eppebly  and  Another  v.  White. 

APPEAL  from  the  Madison  Circuit  Court. 

Ray,  J. — ^The  first  error  assigned  in  this  court  by  the  ap-* 
pellant,  Epperly^  is  that  a  judgment  was  taken  against  his 
co-appellant.  Whiter  without  an  answer  from  him,  or  a  de- 
fault. WhUCj  however,  appears  in  this  court  and  waives  all 
error,  and  moves  to  affirm  the  judgment. 

The  second  error  assigned  is  that  a  demurrer  was 
filed  to  the  amended  complaint,  and  that  the  court  pro- 
ceeded to  try  the  case  without  making  any  disposition  of 
the  demurrer.  The  record  shows  an  answer  to  have  been 
filed,  but  no  reply.  At  a  later  date,  the  record  recites  that 
an  amended  complaint  was  filed  and  a  demurrer  thereto, 
but  does  not  set  forth  either  paper.  An  agreement  of 
counsel  is  filed  in  this  court,  however,  stating  <Hhat  a 
reply  in  the  court  below  was  properly  filed  in  said  cause  to 
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the  answer  of  Epperly,  and  that  this  court  shall  adjudicate 
said  cause  as  if  the  record  showed  the  cause  to  have  been 
properly  at  issue  in  the  court  below,  as  to  the  parties  ap- 
pearing." 

If  the  third  and  last  error  assigned  had  been  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial,  the 
question  as  to  the  sufficiency  of  the  evidence  would  have 
been  considered  in  this  case.  That  question  is  not  pre- 
sented. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

J.  Davis  and  W.  Marchy  for  appellants. 

W.  jB.  Pierse  and  H.  D.  Thompson^  for  appellee. 


TuBKEB  and  Another  v.  Btjrgess,  Administrator  of  Iboks. 

APPEAL  fipom  the  Hendricks  Conmion  Pleas, 
Rat,  J. — This  was  an  action  by  BurgesSj  as  administrator 
of  the  estate  of  IronSy  deceased,  against  the  appellants  and 
one  Edmund  Clarke^  upon  a  note  signed  by  James  Turner^ 
and  payable  to  the  order  of  said  Clarke^  and  delivered  by 
Clarke  to  Ir(ymy  without  indorsement.  An  answer  of  James 
Turner  was  filed,  alleging  .the  property  in  the  note  to  be  in 
one  Isaac  P.  Turner,  as  heir  at  law  of  one  Job  Turner,  de- 
ceased. Thereupon  Isaac  P.  Turner  was  made  a  co-defend- 
ant, and  filed  an  answer  claiming  the  ownership  of  the  note. 
To  these  answers  a  general  denial  was  filed.  Trial  by  the 
court,  and  finding  for  the  appellee. 

We  are  asked  to  reverse  this  cause  on  the  ground  that 
the  finding  of  the  court  is  not  supported  by  the  evidence. 
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The  statement  of  Clarke  was  that  the  note  sued  on  was 
given  to  him  by  the  defendant,  James  Turner^  for  $200  of 
the  money  belonging  to  the  estate  of  Job  Turner^  now  dead, 
and  the  note  was  handed  by  Clarke,  as  so  much  money,  to 
John  IroTiSy  since  deceased,  but  then  clerk  of  the  Common 
Pleas  Court,  with  the  rest  of  the  money  belonging  to  said 
estate,  upon  final  settlement  thereof.  There  was  no  evi- 
dence in  conflict  with  this  statement.  Irons  having  received 
the  note  as  so  much  money,  the  property  in  the  note  be- 
came his,  and,  unless  accounted  for  by  Irom,  his  administra- 
tor must  account  for  it  as  money  received  upon  final  settle- 
ment with  the  distributees  of  the  estate  of  said  Jb6  Turnery 
deceased,  and  is  therefore  entitled  to  maintain  his  action 
for  its  collection. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

C.  C.  Nave  J  for  appellants, 

i.  M.  Campbelly  for  appellee. 


Qopp  V.  Prime,  Sheripp  of  Tipton  Countt. 

Manslauohteb. — ^Aiding  aitd  Abettixo. — One  may  be  gailty,  under  tlie 
BtAtate,  of  aiding  and  abetting  the  crime  of  manslaughter. 

Saxb. — ^Ikdictxent. — Ab  under  an  indictment  for  murder  in  the  first  degree 
the  defendant  may  be  conyicted  of  murder  in  the  second  degree,  or  of 
manslaughter,  so  under  an  indictment  for  aiding  and  abetting  the  crime 
of  murder  in  the  first  degree,  the  defendant  may  be  conTioted  of  aiding 
and  abetting  the  crime  of  manslaughter. 

APPEAL  from  the  Tipton  Common  Pleas. 

Gregory,  C.  J. — Jane  Goff  sued  out  a  writ  of  kabeaa 
corpus,  returnable  before  the  judge  of  the  court  below 
in  vacation.    The  sheriff's  return  shows  that  the  appellant 
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is  held  in  custody  by  him,  under  the  final  judgment  of  the 
7}pton  Circuit  Court,  rendered  on  the  verdict  of  a  jury,  on 
an  indictment  charging  her  with  murder  in  the  first  degree, 
and  also  with  aiding  and  abetting  one  Jod  R.  Harvey  in  the 
commission  of  murder  in  the  first  degree.  Harvey  is  joined 
in  the  indictment  Jane  Goff  was  tried  separately.  The  ver- 
dict is  as  follows:  "We,thejury,findthe  defendant  guilty  of 
aiding  and  abetting,  as  charged,  in  committing  manslaugh- 
ter, and  that  she  be  imprisoned  in  the  state  prison  for  the 
term  of  two  years.^' 

The  only  question  before  us  is  this:  Ought  the  appellant 
to  be  discharged  from  custody  on  the  ground  that  the  judg- 
ment of  the  Tipton  Circuit  Court  is  void? 

It  is  claimed  that  there  cannot  be  an  aider  and  abetter  in 
manslaughter.  Manslaughter  is  defined  by  the  statute, 
thus:  "If  any  person  shall  unlawfully  kill  any  human 
being,  without  malice,  express  or  implied,  either  volun- 
tarily, upon  a  sudden  heat,  or  involuntarily,  but  in  the 
commission  of  some  unlawful  act,  such  person  shall  be 
deemed  guilty  of  manslaughter."    2  G.  &  H.,  §  8,  p.  488. 

One  aiding  and  abetting  in  the  commission  of  a  common 
assault  and  battery,  resulting  in  the  accidental  killing  of 
the  person  assailed,  might  be  guilty  of  aiding  and  abetting 
in  the  perpetration  of  the  crime  of  manslaughter. 

In  Hagan  v.  The  State  of  Ohio,  10  Ohio  St.  R.  459,  it  was 
held  that  the  elements  which  constitute  the  crime  of  man- 
slaughter, as  defined  by  the  statutes  of  that  State,  do  not 
preclude  the  possibility  that  there  may  be  aiders  and  abet- 
ters in  the  commission  of  that  offense.  The  statute  under 
which  that  decision  was  made  is  as  follows:  "If  any  person 
shall  unlawfully  kill  another,  without  malice,  either  upon  a 
sudden  quarrel  or  unintentionally,  while  the  slayer  is  in  the 
commission  of  some  unlawful  act,  every  such  person  shall 
be  deemed  guilty  of  manslaughter." 

It  is  urged  that  the  verdict  is  an  acquittal,  and  that  the 
Circuit  Court  so  far  transcended  its  power  as  to  make 
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the  judgment  void.  We  do  not  think  bo.  An  indictment 
for  murder  in  the  first  degree  embraces  in  it  a  charge  of 
murder  in  the  second  degree,  and  of  manslaughter.  The 
criminal  code  provides  that  "any  person  who  counsels,  aids 
or  abets  in  the  commission  of  any  offense  may  be  charged, 
tried  and  convicted  in  the  same  manner  as  if  he  were  a 
principal."    2  G.  &  H.,  §  66,  p.  405. 

One  aiding  and  abetting  in  the  commission  of  man- 
slaughter may,  in  our  opinion,  be  convicted  under  an 
indictment  for  aiding  and  abetting  in  the  commission  of 
murder  in  the  first  or  second  degree.  See  the  case  of 
Hagan  v.  The  State  of  OhiOj  supra. 

The  judgment  is  aflirmed,  with  costs. 

W.  jPl  WcdkcTy  D.  Moss  and  J.  Greetij  for  appellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


The  State  v.  Marlett. 


TBEBPA88. — ^Ijcexbe. — In  an  information  for  trespass  to  lands,  it  was  alleged 
that  the  act  of  trespass  was  done  "without  the  consent  of  A,"  the  owner 
of  the  land,  '*or  his  agent'' 

ffeld,  that  the  information  sofKciently  aUeged  that  the  act  was  done  "with- 
out a  license  from  competent  authority,"  under  the  statute. 

APPEAL  from  the  Brown  Common  Pleas. 

Ray,  J. — This  was  an'lnformation  charging  the  defend- 
ant with  trespass,  in  having  entered  upon  certdn  described 
land  "belon^ng  to,  and  the  property  of,  Newton  Bryant; 
and  that  said  defendant  did  then  and  there,  without  the  con- 
sent or  permission  of  him,  the  said  Newton  Bryant,  or  his 
agent,  unlawfully  cut  down  a  quantity  of  saplings,  commonl j 
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called  hoop-poles,  to  the  value  of  two  dollars,  and  to  the 
damage  of  said,  &c." 

A  motion  to  quash  was  sustained,  and  to  this  ruling  the 
State  excepted*  No  brief  has  been  furnished  by  the  appel- 
lee. The  information,  in  our  opinion,  is  sufficient.  The 
averment  that  the  act  was  done  without  the  consent  or 
permission  of  the  owner  or  his  agent,  is  very  clearly  within 
the  meaning  of  the  language  of  the  statute,  viz.,  <^  without 
a  license  so  to  do  from  competent  authority-" 

The  judgment  is  reversed,  with  costs,  and  with  direc- 
tions to  the  court  below  to  overrule  the  motion  to  quash* 

jD.  E.  WiUiamsony  Attorney  General,  for  the  State. 

Quick  and  Coppy^  for  appellee. 


Dawkins  v.  Sappinoton. 


BswAXB^ — ^VoLUHTABT  Sbbtics. — Complaint  in  two  paragraphs.  The  first  i  ^  lOO 
alleged  that  the  defendant,  having  had  a  horse  stolen  firom  him,  pnbUshed  U<^ 
a  hand-bill  offering  a  reward  of  $50  for  the  return  of  the  horse,  and 
that  thereupon  the  plaintiff  reooyered  and  restored  the  horse.  The  second 
paragraph  alleged  the  larceny  of  the  horse,  and  that  the  plaintiff  re- 
eovered  him  from  the  thief  and  returned  him  to  the  defendant,  who,  in 
eonsideration  thereof,  promised  to  pay,  &o.  A  demurrer  was  sustained  to 
the  second  paragraph,  and  to  the  first  the  defendant  answered,  that  at  the 
time  the  plaintiff  recoyered  and  restored  the  horse  he  did  not  know  of  the 
offer  of  the  reward. 

Bddf  that  the  second  paragraph  of  the  complaint  was  bad  for  want  of  an 
ETerment  that  the  serrice  was  rendered  at  the  request  of  the  defendant. 

Meld,  also^  that  the  answer  was  bad,  as  a  knowledge  of  the  offer  of  the  re* 
ward  before  the  service  was  rendered  was  not  essential. 

APPEAL  from  the  AUen  Common  Pleas. 
Frazeb,  J. — ^The  appellant  was  the  plaintifP  below.    The 
complaint  was  in  two  paragraphs.    1.  That  a  horse  of  the 
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defendant  had  been  stolen,  whereupon  he  published  a 
hand-bill,  offering  a  reward  of  $50  for  the  recovery  of  the 
stolen  property^  and  that  thereupon  the  plaintiff  rescued  the 
horse  from  the  thief  and  restored  him  to  the  defendant, 
who  refused  to  pay  the  reward.  2.  That  the  horse  of  the 
defendant  was  stolen,  whereupon  the  plaintiff  recovered 
and  returned  him  to  the  defendant,  who,  in  consideration 
thereof,  promised  to  pay  $50  to  the  plaintiff,  which  he  has 
failed  and  refused  to  do* 

To  the  second  paragraph  a  demurrer  was  sustained.  To 
the  first  an  answer  was  filed,  the  second  paragraph  of  which 
alleged  that  the  plaintiff^  whenTejreScueT  tlip  horse  and 
returned  hini  toTEe^defenflant,  had  »o  knowle^g^  of  the 
offering  of  the  fewsrd.  The  third  paragraph  averred  that 
the  hiand-bill  offering  the  reward  was  not  published  until 
after  the  rescue  of  the  horse  and  his  delivery  to  the  de- 
fendant. The  plaintiff  unsuccessfully  demurred  to  each  of 
these  paragraphs,  and  refusing  to  reply  the  defendant  had 
ju^gnaent.  \ 

1.  Was  the  second  paragraph  of  the  complaint  suflicient? 
The  consideration  alleged  to  support  the  promise  was  a 
voluntary  service  rendered  for  the  defendant  without  re- 
quest, and  it  is  not  shown  to  have  been  of  any  value.  A 
request  should  have  been  alleged.  This  was  necessary  at 
common  law,  even  in  a  common  count  for  work  and  labor, 
(Chitt/s  PI.  888,)  thoujE^  it  was  not  alwa;jzs,jieces8ar^to 
grove  an  express  request^  ^tsjt^would  sometimes  be  im- 
plied frogthe  circumstences  exhibited  by  the  evidence. 

2.  It  is  entirely  unnecessary,  as  to  the  third  paragraph 
of  the  answer,  to  say  more  than  that  though  it  was  highly 
improbable  in  fact,  it  was  sufficient  in  law.  _ 

8.  The  second  paragraph  of  the  answer  shows  a  perform- 
ance of  the  service  without  the  knowledge  that  the  reward 
had  been  offered.  Tlie  offer  therefore  did  not  induce  the 
plaintiff  to  act.  The  liability  to  pay  u  reward  offered  seems 
to  rest,  in  some  cases,  upon  an  anomalous  doctrine,  consti- 
tuting an  exception  to  the  general  rule.    In  WiUiams  v.  Cttt^ 
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wardine,  4  Bam.  &  Adolpli.  621,  there  was  a  special  finding, 
with  a  general  verdiot  for  the  plaintiff,  that  the  information  for 
which  the  reward  was  offered  was  not  induced  to  be  given 
by  the  offer,  yet  it  was  held  by  all  the  judges  of  the  King's 
Bench  then  present,  Denman,  C.  J.,  and  Littledale,  Parke 
and  Pattesok,  JJ.,  that  the  plaintiff  was  entitled  to  judg- 
ment. It  was  put  upon  the  ground  that  the  offer  was  a 
general  promise  to  any  person  who  would  give  the  infor- 
mation sought;  that  the  plaintiff^  having  given  the  infor* 
mation,  was  within  the  terms  of  the  offer,  and  that  the  court 
could  not  go  into  the  plaintiff's  motives.  This  decision  has 
not,  we  believe,  been  seriously  questioned,  and  its  reasoning 
is  conclusive  against  the  sufficiency  of  the  defense  under 
examination.  There  are  some  considerations  of  morality 
and  public  policy  which  strongly  tend  to  support  the  judg- 
ment in  the  case  cited.  If  the  offer  was  made  in  good  faith, 
why  should  the  defendant  inquire  whether  the  plaintiff  knew 
that  it  had  been  made?  Would  the  benefit  to  him  be  di- 
minished by  the  discovery  that  the  plaintiff,  instead  of  act- 
ing from  mercenary  motives,  had  been  impelled  solely  by  a 
desire  to  prevent  the  larceny  from  being  profitable  to  the 
person  who  had  committed  it?  Is  it  not  well  that  any  one 
who  has  an  opportunity  to  prevent  the  success  of  a  crime, 
may  know  that  by  doing  so  he  not  only  performs  a  virtuous 
service,  but  also  entitles  himself  to  whatever  reward  has 
been  offered  therefor  to  the  public? 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  second  paragraph'  of  the  answer. 

W.  H.  OoombSf  for  appellant. 
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Bales  v.  Scott. 

Repleyim. — ^ViSDicT. — ^The  objection  that  a  oomplaint  in  repleTin  does  not 
allege  the  value  of  the  property  is  cured  by  a  Terdict  assesBing  damages 
to  the  plaintiff  for  the  detention  thereof. 

Bajce. — Fo&x  ov  JvooxBiiT. — ^In  an  action  of  replevin,  if  the  finding  is  for 
the  plaintiff,  the  judgment  should  be  in  the  alternative,  that  the  plaintiff 
recover  the  possession  of  the  property,  or  the  value  thereof^  in  case  a  deliv- 
ery cannot  be  had,  together  with  the  damages  assessed  for  the  detention 
thereof. 

Bajce. — Fonx  or  Execution. — Execution  should  issue  in  the  language  of 
the  statute,  requiring  the  sheriff  to  deliver  the  property  and  collect  the 
damages  for  the  detention  of  the  same,  or,  if  a  delivery  of  the  property 
cannot  be  had,  to  collect  the  value  thereof  and  damages. 

APPEAL  from  the  Hendricks  Common  Pleaa. 

Ray,  J. — Action  by  the  appellee  to  recover  the  possession 
of  a  promissory  note  for  $1,000,  executed  by  Jesse  Hendricks 
to  John  W.  Smalleyj  and  properly  assigned  to  the  appellee, 
and  charging  the  unlawful  detention  of  the  note  by  the 
appellant  after  demand,  to  the  damage  of  the  appellee  in 
the  sum  of,  &c.  There  was  a  second  paragraph  charging  a 
conversion  of  the  proceeds  of  the  note.  Answers  and  a 
reply  \^re  filed.  The  cause  was  submitted  to  a  jury  for 
trial,  wfio"retumed  a  verdict  that  the  property  claimed  by 
the  plaintiff  had  been  unlawfully  detained  by  the  defend- 
ant, and  assessed  the  damages. 

It  is  insisted  that  the  complaint  is  defective  in  not  aver- 
ring the  value  of  the  note.  This  is  cured  by  the  finding 
of  the  jury  of  the  amount  of  damages  sustained  by  the 
detention.  The  proof  of  value  was  authorized  by  the  alle- 
gation of  the  amount  of  damages  sustained.  No  damage 
could  have  resulted,  if  the  note  had  been  of  no  value. 
WestfaU  V.  Stark,  24  Ind.  377.  It  is  objected  that  a  copy 
of  the  note  was  not  set  out  in  the  complaint.  The  action 
was  not  brought  upon  the  note,  but  for  its  recovery. 
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The  evidence,  we  think,  fully  sustains  the  finding.  The 
judgment  is  not  in  proper  form.  It  should  have  been  in 
the  alternative,  that  the  t^pellee  recover  the  possession  of 
the  property,  or  the  value  thereof,  in  case  a  delivery  cannot 
be  had,  together  with  damages  for  the  detention  thereof. 
Section  374,  2  G.  &  H.,  p.  219,  provides  that  "in  an  action  to 
recover  the  possession  of  personal  property,  judgment  for 
the  plaintrft'  may  be  for  the  delivery  of  the  property,  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  dam* 
ages  for  the  detention."  Whether  a  delivery  of  the  prop- 
erty can  be  had,  is  not  an  issue  before  the  jury.  It  relates 
alone  to  the  judgment.  It  cannot  be  intended  that  this 
question  shall  be  passed  upon  by  the  court  before  judg- 
ment, for  the  property  may  be  removed  after  judgment  and 
before  it  is  taken  in  execution.  Our  statute  provides  also, 
that  if  the  execution  be  "for  the  delivery  of  the  posses- 
sion of  real  or  personal  property,  it  shall  require  the  sheriff 
to  deliver  the  possession  of  the  same,  particularly  describ- 
ing it,  to  the  party  entitled  thereto;  and  may  at  the  same 
lime  require  the  sheriff  to  satisfy  any  costs,  damages  or 
rents  and  profits,  recovered  by  the  same  judgment,  out  of 
the  property  of  the  party  against  whom  it  was  rendered, 
subject  to  execution,  and  the  value  of  the  property  for 
which  the  judgment  was  recovered,  to  be  specified  therein^ 
if  a  dehvery  thereof  cannot  be  had,  and  shall,  in  that  re- 
spect, be  deemed  an  execution  against  property.''  2  G.  & 
H.,  §  411,  p.  231. 

Section  839  requires  the  jury  "to  assess  the  value  of  the 
property,  as  also  the  damage  for  the  taking  or  detention, 
whenever,  by  their  verdict,  there  will  be  a  judgment  for  the 
recovery  or  return  of  the  property." 

Thus  the  finding  of  the  jury  enables  the  court  to  render 
the  alternative  judgment,  and  the  execution  should  issue 
thereon  in  the  language  of  the  statute,  requiring  the  sheriff 
to  deliver  the  property  and  collect  the  damages  for  the  de- 
tention, and  if  a  dehvery  of^  the  property  cannot  be  had,  to 
collect  the  value  thereof  and  damages.    Such  has  been  the 
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construction  placed  upon  a  like  statute  in  New  York. 
Ihmghiv.  Enos  et  aly  5  Seld.  470;  Fitzhugh  et  al.  v.  Wi- 
man,  id.  559. 

These  provisions  of  the  statute,  however,  are  for  the 
benefit  of  the  appellant,  and  he  has  not  taken  the  required 
steps  in  the  court  below  to  secure  a  modification  of  the 
judgment. 

The  judgment  is  affirmed,  with  four  per  cent,  damao^es 
and  costs. 

C.  C.  Nave,  for  appellant. 

J.  S.  Miller  and  J.  S.  Harvey,  for  appellee. 


Blackwell  and  Others  r.  The  State  on  the  relation  of 
Simpson,  Guardian,  &c. 

GuAJiDiAii*8  BovD«— An  action  upon  a  guardian's  bond  is  properly  brought 
on  the  relation  of  the  successor  of  the  defaulting  guardian. 

Sake. — ^The  principal  obligor  is  not  the  agent  of  the  court  or  clerk  in  pro- 
curing the  execution  of  the  bond. 

Same. — ^The  decision  in  Deardorff  et  al.  y.  Forunum,  24  Ind.  481,  adhered  ta 

APPEAL  from  the  Orange  Common  Pleas. 

Gregort,  C.  J. — ^This  is  a  suit  on  the  relation  of  Simpson, 
the  guardian  of  the  minor  heirs  of  McClain,  deceased, 
against  the  appellants,  on  the  bond  of  the  predecessor  of  the 
relator,  for  a  failure  to  pay  over  money  belonging  to  the 
wards.  The  bond  was  executed  by  True  as  principal,  and 
by  BlackweUy  Potter  and  Baker  as  sureties.  True  made  no 
defense.  Potter  answered,  1.  General  denial.  2.  That  he  did 
not  execute  the  bond.  The  second  paragraph  was  sworn  to. 
8.  That  at  the  time  of  the  supposed  execution  of  the  bond 
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by  hiniy  the  name  of  BlackweU  was  affixed  thereto  legally, 
as  this  defendant  then  supposed,  but  that,  in  fact,  Ihie  in- 
duced BlackweU  to  sign  and  execute  the  same  by  agreeing 
and  promising  tlt^t  if  he  would  execute  the  bond  he,  True, 
would  procure  and  have  Johnson^  Glover,  Speers  and  others 
to  sign  and  execute  it,  but  that  True  failed  and  neglected 
to  procure  their  signatures  thereto,  and  that  Johnson^  Speers 
and  Glover  never  signed  or  executed  the  same,  whereby 
BlackweU  is  discharged,  and  by  reason  thereof  PoUer  is 
discharged. 

Baker  answered,  1.  General  denial.  2.  That  at  the  time 
of  placing  his  name  upon  the  bond,  it  was  presented 
to  him  for  his  signature  by  True,  the  principal,  and  at 
that  time  the  name  of  Potter  was  attached  thereto  with 
that  of  True,  and  the  defendant,  Baker,  supposing  that 
the  signature  of  Potter  was  legally  upon  the  bond,  placed 
his  name  thereon,  but  that  Potter  never  executed  it,  where- 
fore defendant  says  that  he  is  discharged.  8.  That 
before  and  at  the  time  of  placing  his  name  upon  the 
bond,  True,  the  principal,  agreed  and  promised  defendant 
that  before  the  delivery  thereof,  he,  True,  would  procure 
the  signatures  of  Speers,  Johnson  and  Glover,  good  and  law- 
ful men,  thereto,  and  defendant,  induced  by  these  promises 
and  representations,  and  in  consideration  thereof,  signed 
and  executed  the  same;  that  True  did  not  obtain  or  procure 
the  signatures  of  Speers,  Johnson  and  Glover  thereto,  where- 
fore defendant  says  he  is  discharged  therefirom.  This  ans- 
wer was  sworn  to. 

BlackweU  answered,  1.  General  denial.  2.  That  at  the 
time  and  before  he  signed  and  executed  the  bond,  True,  the 
principal,  agreed  with  and  promised  defendant  that  if  he 
would  sign  and  execute  it,  he,  True,  would  procure  the  signa- 
tures of  Glover,  Speers,  Johnson,  Potter  and  other  good  and  law- 
ful men  thereto,  and  would  have  them  legally  to  execute  it 
and  to  become  responsible  and  liable  thereon,  and  induced  by 
these  representations,  and  in  consideration  thereof,  the  de- 
fendant signed  and  executed  the  same,  but  that  True  fEuled, 
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neglected  and  refused  to  obtain  the  signatures  aforesaid  to 
the  bond,  wherefore  the  defendant  is  discharged  from  all 
liability  thereon.    This  answer  also  was  sworn  to. 

The  plaiotift'  demurred  to  the  third  paragraph  of  PoUer^s 
answer,  to  the  second  and  third  paragraphs  of  JSaker^s  ans- 
wer, and  to  the  second  paragraph  of  BlackweU's  answer. 
The  demurrers  were  sustained.  The  issues  of  fact  were 
submitted  to  the  court,  finding  for  the  plaintiff,  motions  for  a 
new  trial  and  in  arrest  of  judgment  overruled,  and  judg- 
ment on  the  finding. 

In  the  progress  of  the  case,  the  court  overruled  the  mo- 
tion of  Blackwell  to  suppress  the  deposition  of  True.  This 
is  one  of  the  grounds  relied  on  in  the  motion  for  a  new 
trial.  The  objection  to  the  deposition  is  that  the  notice 
was  served  on  True  alone,  and  not  on  either  of  the  other 
defendants.  The  deposition  was  taken  in  October^  1865,  and 
lihe  issues  in  the  case  were  not  closed  until  January y  1866; 
at  the  time  of  taking  the  deposition  TVue  had  nof  made 
default,  he  stood  as  any  of  the  other  defendants.  It  cannot 
be  said,  under  such  circumstances,  that  he  was  not  at  the  time 
a  real  party  in  interest.  Notice  to  him  was  sufficient.  2  G. 
&  H.,  §  266,  p.  174.  It  ought  to  be  stated,  however,  that 
the  deposition  is  not  made  a  part  of  the  bill  of  exceptions^ 
and  not  being  properly  in  the  record,  this  question  is  not 
before  us. 

It  is  urged  on  the  motion  in  arrest  that  Simpson^  the 
guardian,  is  not  the  proper  relator.  Actions  on  guardians 
bonds  are  governed  by  the  law  regulating  suits  on  the  bonds 
of  executors  and  administrators.  2  G.  &  H.,  §  13,  p.  568. 
The  successor  in  the  trust  can  sue  his  predecessor  on  an 
executor's  or  administrator's  bond  for  any  violation  of  the 
duties  of  his  trust.    2  G.  &  H.,  §  161,  pp.  629,  580,  531. 

The  bond  of  the  guardian  is  to  be  approved  by  the  clerk 
or  <;ourt  making  the  appointment.  2  G.  &  H.,  §  4,  p.  565, 
It  cannot  be  said  that  the  principal  obligor  in  the  bond  is 
acting  as  the  agent  of  the  clerk  or  court  in  procuring  its 
execution.    It  is  the  business  of  the  guardian  to  present  to 
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the  clerk  or  court  from  whom  he  receives  his  appointment 
his  bond,  with  freehold  surety,  for  approval.  It  then  be- 
comes the  duty  of  the  clerk  or  court  to  approve  or  disap- 
prove, as  the  facts  may  warrant. 

Potter  answered,  denying,  under  oath,  the  execution  of 
the  bond.  That  issue  was  found  against  him.  Baker  ought 
not  now  to  complain  of  the  action  of  the  court  below  in 
sustaining  the  demurrer  to  the  second  paragraph  of  his 
answer  presenting  the  same  issue. 

The  other  questions  presented  by  the  record  have  been 
fully  considered  in  Deardorffet  cU,y.  ForesmaUy  24  Ind.  481. 
We  adhere  to  the  decision  in  that  case. 

The  judgment  is  aflirmed,  with  two  per  cent,  damages 
and  costs. 

J,  ^  71  L.  Collins^  for  appellants. 

A.  J.  SimpsoUj  for  appellee. 


Oaublb  v.  Ryman,  Adminstrator  of  Weight. 

Where  a  person  receiyes  his  mother-in-law  into  his  house  as  a  member  of 
his  family  Uiere  is  no  obligation  on  her  part  to  pay  for  board,  unless 
there  be  an  express  promise,  or  the  circumstances  be  such  as  to  raise  an 
implied  promise. 

APPEAL  from  the  Washington  Common  Pleas. 

Elliott,  J. — CavJble^  the  appellant,  filed  a  claim  in  the 
Court  of  Common  Pleas  of  Washington  county  against  tke 
estate  of  Elizabeth  Wright^  deceased,  for  boarding  and  wash- 
ing for  decedent  for  a  period  of  nine  years,  for  which  he 
claimed  the  sum  of  $1,480.  RymaUj  the  administrator, 
refused  to  allow  the  claim.   An  issue  of  fact  was  formed  and 
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tried  by  the  court,  without  a  jury.  The  court  found  for 
the  defendant,  and,  having  overruled  a  motion  for  a  new 
trial,  rendered  judgment  on  the  finding.  The  reason  as- 
signed for  a  new  trial  was,  that  the  finding  of  the  court  w& 
contrary  to  the  evidence.  The  refusal  of  the  court  to  grant 
a  new  trial  presents  the  only  question  in  the  record. 

Mrs.  Wright^  the  deceased,  was  the  mother-in-law  of  the 
plaintifiT.  The  facts  of  the  case,  as  testified  by  the  plaintiflT, 
are  that  in  the  year  1855,  the  plaintiff  went  to  the  house  of 
the  deceased,  and  removed  her  and  her  household  goods  to 
his  own  home;  that  she  continued  to  live  with  him,  "just  as 
one  of  the  family,  until  the  time  of  her  death,"  in  1864; 
"that  he  treated  her  as  if  she  had  been  his  own  mother; 
that  he  never  spoke  to  her  during  her  life-time  about  her 
board;  that  he  never  made  any  charge  against  her  for  the 
same,  and  that  she  never  promised  or  agreed  to  pay  him 
for  her  board  or  washing,  and  never  paid  him  anything  for 
either."    The  subject  was  never  spoken  of  between  them. 

It  is  a  rule  of  law,  recognized  by  repeated  decisions  of 
this  court,  that  where  persons  standing  in  the  relation 
toward  each  other  occupied  by  the  plaintiff  and  the  deceased 
in  this  case,  live  together  as  members  of  a  common  family, 
there  is  no  obligation  to  pay  for  services  rendered  on  the 
one  hand,  or  for  board,  &c.,  furnished  on  the  other,  without 
there  be  an  express  promise  to  pay,  or  the  circumstances  be 
such  as  to  raise  an  implied  promise.  House  y.  House,  6  Ind. 
60.  See,  also,  1  Ind.  100 ;  8  id.  156 ;  9  id.  116 ;  21  id.  809 ;  23 
id.  50.  Here  there  was  no  express  promise  to  pay,  and  the 
court  below  found  nothing  in  the  circumstances  of  the  case 
to  justify  the  finding  of  an  implied  promise,  and  we  see 
nothing  to  justify  us  in  disturbing  the  finding  of  the  court 
below. 

The  judgment  is  affirmed,  with  costs. 

H.  Heffren  and  J.  H.  BiUleTj  for  appellant. 

J.  A.  Ghormleyj  for  appellee. 


MAT  TERM,  1866.  209 

Pattison  v.  Barnes. 


Pattkon  V.  Baenes. 

Peutcipal  and  Agskt. — ^Fbaud. — Complaint  by  A  against  B,  alleging  that  A, 
having  been  a  member  of  a  oo-partnershlp  before  that  time  disBolved,  had 
employed  an  agent  to  compound  and  pay  the  debts  of  the  co-partnership 
for  which  he  was  liable  as  such  partner;  that  B  had  falsely  and  fraudu- 
lently represented  to  said  agent  that  he  held  a  note  of  said  co-partnership 
for  the  payment  of  which  A  was  liable,  and  that  said  note  was  then  in  the 
hands  of  an  attorney  in  a  distant  town,  &c.;  that  said  agent,  confiding  in 
said  representations,  paid  said  debt,  &c. 

Held,  that  the  complaint  showed  a  good  cause  of  action  against  B. 

APPEAL  from  the  Bush  Circuit  Court. 

Elliott,  J. — Pattison^  who  was  the  plaintiff  below,  filed  a 
complaint  of  three  paragraphs.  He  subsequently,  however, 
dismissed  as  to  the  first  paragraph,  and  the  court  sustained 
demurrers  to  the  second  and  third,  and  rendered  final  judg- 
ment for  the  defendant.  Pattison  excepted  and  appeals  to 
this  court. 

The  second  paragraph  of  the  complaint  alleges  "that 
on  the  18th  day  of  October^  1864,  one  Isaac  Pattison  was 
the  agent  of  said  plaintiff,  and  as  such  was  authorized  to 
pay  and  compromise  debts  due  from  said  plaintiff,  and  debts 
due  and  owing  by  the  firm  of  Shoupy  Cullum  ^  Co.,  created 
by  said  firm  while  said  plaintift'  was  a  member  of  said  firm, 
and  any  and  all  debts  justly  due  and  owing  from  said  plain- 
tiff individually,  or  as  a  member  of  any  firm,  which  au- 
thority and  agency  were  well  known  to  said  defendant; 
that  to  deceive  and  defraud  the  plaintiff  he,  the  said  de« 
fendant,  falsely  represented  to  said  agent  that  the  plaintiff 
was  liable  to  him,  said  defendant,  on  a  certain  note  executed 
by  the  firm  of  Shoup^  Van  Bergen  ^  Co.y  of  which  said  plain- 
tiff was  a  member,  and  also  that  the  plaintiff  was  liable  to 
him  on  a  note  executed  by  George  Shoup^  Bichard  CuUum  and 
said  plaintiff;  and  further  falsely  represented  to  said  agent 
that  said  plaintiff  was  liable  to  him  on  a  judgment  in  the 
Franklin  Common  Pleas  Court;  and,  further  to  deceive 
Vol.  XXVL— 14. 
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Bald  agent,  and  defraud  said  plaintiff,  the  defendant  repre- 
sented that  said  notes  were  at  BrookvUky  when  asked  to  pro- 
duce them,  and  by  the  use  of  said  false  statements  made  said 
agent  beUeve  that  said  plaintiff  was  indebted  and  liable  to 
him  in  a  great  sum  of  money;  and  by  the  use  of  the  afore- 
said false  and  deceitful  statements,  and  other  devices,  in- 
duced and  procured  said  agent  to  pay  him  the  sum  of  $250, 
and  gave  him  therefor  a  receipt,  of  which  the  following  is 
a  copy:  *  Received,  October  13th,  1864,  of  E.  W.  Pattison^ 
two  hundred  and  fifty  dollars,  in  full  of  all  demands  as  an 
individual,  or  as  a  partner  in  any  company,  including  all 
judgments  up  to  the  present  date.'  (Signed)  ^ Aaron 
Barnes.'  That  the  said  defendant  then  well  knew  that  said 
plaintiff'  did  not  owe  him  in  any  way,  either  by  note  or 
judgment,  as  an  individual  or  as  a  member  of  any  firm,  one 
farthing."    "Wherefore  he  demands  judgment  for  $500. 

The  third  paragraph  is  as  follows,  viz:  "The  plaintii^  for 
a  further  and  third  paragraph  of  his  complaint,  says  that 
he  was,  from  the  spring  of  1852  to  Julyj  1853,  a  member  of 
the  firm  of  Shoupy  CuUum  ^  Co.;  that  about  the  1st  of  Oo 
tobcTy  1864,  he  authorized  one  Isaac  Paitison,  as  his  agent,  to 
compound,  settle  and  pay  any  and  all  debts  of  said  firm, 
either  by  note,  judgment  or  otherwise,  created  by  said  firm 
during  tiie  time  he  was  a  member  thereof  as  aforesaid,  and 
furnished  said  agent  the  money  with  which  to  compound, 
settle  and  pay  said  debts;  that  about  the  13th  of  October, 
1864,  the  defendant,  well  knowing  the  premises,  and  design- 
ing to  defraud  and  cheat  the  plaintiff,  falsely  represented  to 
said  a^ent  that  he  had  a  claim  against  said  Shoup,  Cidlum 
^  Co.y  created  during  the  time  said  plaintiff'  was  a  member 
of  said  firm,  in  the  sum  of  $795,  and  that  he  had  a  not^  of 
said  firm  for  that  amount,  which  note  was  then  in  the  hands 
of  his  attorney  at  BrookvUlCy  and  he  could  not  produce  the 
same  for  the  inspection  of  said  agent,  but  that  said  plaintiff 
was  liable  to  him,  the  defendant,  on  said  note ;  that  the  de- 
fendant, further  to  defraud  and  cheat  the  plaintiff,  falsely 
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represented  to  said  agent  that  he  had  obtained  a  judgment 
against  said  firm  of  Shoup^  CuUum  ^  Co.  on  the  note  afore- 
said, and  that  said  plaintiff  was  liable  to  him  on  said  judg- 
ment; that  further  to  defraud  and  cheat  the  plaintiff  said 
defendant  represented  to  said  agent  that  he  loaned  the  said 
firm,  during  the  time  the  plaintiff  was  a  member  thereof, 
the  sum  of  $795,  for  which  said  firm  was  liable  to  him; 
that  said  agent,  relying  upon  the  statements  and  representa- 
tions aforesaid  as  true,  and  having  no  means  then  and  there 
to  ascertain  the  truth  of  said  statements,  for  the  reason  that 
when  he  called  upon  the  said  defendant  to  produce  the  evi- 
dence of  said  indebtedness  he,  the  defendant,  stated  that 
said  note,  judgment,  &c.,  were  at  JBrookville,  some  25  miles 
distant;  that  said  agent  was  induced  by  the  statements  and 
representations  made  by  the  ^defendant  as  aforesaid,  to 
believe  that  the  plaintiff  was  liable  to  said  defendant  in  a 
large  sum  of  money,  and  was  thereby  induced  to  pay  to 
said  defendant,  out  of  the  money  of  said  plaintift*,  the  sum 
of  $250,  as  a  compromise  or  settlement  of  all  claim  or  lia- 
bility from  the  plaintiff  to  the  defendant,  as  set  forth  in  the 
statement  of  the  defendant.  Whereas,  in  truth  and  in  fact, 
said  defendant  had  not  a  note  of  Shoupj  CuUum  ^  Co.y  nor 
had  he  ever  obtained  a  judgment  against  said  firm,  nor  had 
he  ever  loaned  said  firm  the  money  spoken  of,  nor  had  he 
any  valid  existing  claim,  either  in  law  or  equity,  against  said 
firm,  or  against  said  plaintift';  all  of  which  was  well  known 
to  said  defendant,  and  that  said  statements  and  representa- 
tions were  false,  and  made  by  said  defendant  to  deceive  and 
defraud  said  plaintiff'  out  of  the  said  sum  of  $250,  to  the 
plaintiff's  damage,"  Ac,  with  prayer  for  judgment,  &c. 

No  brief  has  been  furnished  us  by  the  appellee.  The 
paragraphs  were  demurred  to  separately,  for  the  reason  that 
neither  stated  facts  sufficient  to  constitute  a  cause  of  action. 
We  are  not  advised  of  the  particular  objection  which  the 
court  below  regarded  as  fatal  to  the  complaint,  but  it  is 
said  in  the  brief  of  the  appellants  counsel,  that  it  was  in- 
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Bisted  by  the  counsel  for  the  defendant  that  the  suit  should 
have  been  brought  by  the  agent  upon  whom  the  fraud  was 
practiced,  and  that  the  plaintiff's  remedy  was  against  his 
agent,  and  not  against  the  defendant.  It  may  be  that  the 
plaintiff  could  recover  against  the  'agent,  as  the  money  was 
not  paid  on  a  claim  existing  against  the  plaintiff.  Be  that 
as  it  may,  we  think  it  clear  that  the  facts  stated  in  either 
paragraph  of  the  complaint  show  a  valid  cause  of  action 
in  favor  of  the  plaintiff'  against  the  defendant.  Each  para- 
graph charges  the  defendant  with  obtaining  the  plaintiff's 
money  from  his  agent  by  fraud  and  deceit,  willfully  prac- 
ticed upon  him  for  that  purpose.  The  fraud  thus  perpetra- 
ted on  the  agent  was  a  fraud  on  the  principal,  as  the  money 
obtained  by  means  of  the  fraud  was  the  property  of  the 
principal,  and  he  is  therefore  entitled  to  his  remedy  directly 
against  the  wrong-doer.  We  see  no  valid  objection  to 
either  paragraph  of  the  complaint,  and  think  the  court 
erred  in  sustaining  the  demurrers. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  overrule 
the  demurrers  to  the  second  and  third  paragraphs  of  the 
complaint,  and  for  further  proceedings. 

W.  Morrow^  B,  M.  Goodwin  and  W.  H.  Hay^  for  appellant. 


Debord  v.  La  Hue. 


Eepletin.— Judgment  Non  0BSTAKTE.-~Suit  by  A  against  o  sheriff  to  re- 
cover the  possession  of  personal  property.  Answer,  that  the  property 
belonged  in  fact  to  B,  and  was  fraudulently  held  in  the  name  of  A ;  that 
defendant,  as  such  sherifEl  had  in  his  hands  an  execution  against  A, 
and  that  he  had  seised  said  property  on  said  writ,  &c.    The  reply  to  the 
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answer  was  incomplete^  being  as  follows:  "That  each  and  every  alle- 
gation in  the  said  answer  contained."  After  verdict  for  the  plaintiff,  the 
court  rendered  judgment  for  the  defendant,  fion  obstante  veredicto. 

ffeld,  that  the  answer  was  bad  for  not  showing  that  the  execution  was 
against  the  goods  and  chattels  of  A. 

ffeld,  also,  that  a  failure  to  reply  to  a  bad  answer  did  not  entitle  the  defend- 
ant to  judgment 

APPEAL  from  the  Knox  Common  Pleas. 

Frazeb,  J. — This  was  an  action  of  replevin.  Answer, 
L  General  denial.  2.  That  the  property  was  and  is  the 
property  of  one  Andreto  B.  Debord;  that  it  was  purchased 
with  his  means,  and  to  hinder  and  delay  his  creditors,  and 
to  prevent  the  defendant  from  levying  upon  and  selling  it 
to  satisfy  an  execution  put  in  his  hands  as  sheriff,  &c.,  in 
favor  of  one  W.  S.  P.,  against  said  AndreWy  it  was  pur- 
chased in  the  plaintiff's  name,  with  his  consent  and  con- 
nivance; that  the  defendant,  as  *  sheriff  of -STwox  county, 
levied  upon  and  held  the  property  by  virtue  of  said  exe- 
cution, and  not  otherwise. 

The  reply  was  incomplete,  being  as  follows;  "That  each 
and  every  allegation  in  the  second  paragraph  contained." 

There  was  a  jury  trial  and  a  verdict  for  the  plaintiff'.  A 
motion  by  the  defendant  for  judgment  in  his  favor  non  ob- 
stante veredicto  was  sustained,  and  judgment  rendered  ac- 
cordingly. The  plaintiff  appeals,  assigning  this  ruling  as 
error. 

It  is  needful  to  inquire  whether  the  Second  paragraph 
of  the  answer  was  a  bar  to  the  suit.  The  facts  which  it 
avers  show  that  the  property  was  subject  to  be  seized  by  the 
defendant,  as  sheriff,  by  virtue  of  any  execution  in  his 
hands  commanding  him  to  levy  upon  the  property  of  An- 
drew B.  Bebordy  but  it  is  not  alleged  that  such  a  writ  was  in 
hb  hands.  The  nature  of  the  execution  is  not  stated,  nor  is 
a  copy  of  it  given.  It  may  not  have  authorized  a  seizure  of 
property.  It  may  have  been  an  execution  against  the  body 
of  said  Andrew.  The  statute  provides  for  various  forms  of 
final  process,  adapted  to  the  nature  of  the  judgment,  and  each 
of  them  is  an  execution.    2  G.  &  H.,  §§  408—411,  p.  230. 
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If  the  writ  by  virtue  of  which  the  property  was  seized  was 
against  the  body,  then  the  plaintiff  would  have  been  entitled 
to  judgment  upon  the  verdict.  The  paragraph  was  bad  iu 
that  it  failed  to  show  such  a  writ  as  authorized  a  levy 
upon  property.  A  failure  to  reply  to  it  could  not  therefore 
entitle  the  defendant  to  judgment. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  render  judgment  on  the  ver-'V 
dict. 

a  M.  Alien  and  F.  W.  Vkhe,  for  appellant 

0.  F.  Baker  and  L  A.  Becky  for  appellee. 
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Mecbahic's  Lien. — ^Notice. — In  a  notice  of  a  lien  under  the  mechanic's  lien 
law,  the  lot  or  land  upon  which  the  building  is  situated  should  be  des- 
cribed with  such  certainty  that  it  may  be  definitely  ascertained  and  located. 

Saks. — ^Where  a  notice  of  a  lien  described  the  property  as  follows:  "a  part 
of  lot  8,  section  86,  township  88,  range  4  west,  containing  five  acres,  eita- 
ated  in.  Starke  county,  Indiana^"  it  was  held  void  for  uncertainty. 

Same. — Husband  and  Wife. — When  «a  complaint  upon  a  mechanic's  lien 
alleges  a  joint  contract  with  husband  and  wife,  but  does  not  show  that  the 
wife  has  any  separate  interest  in  the  property,  no  cause  of  action  is 
shown  against  the  wife,  and  hence  the  husband  is  a  competent  witness  in 
his  own  behalf. 

APPEAL  from  the  Pulaski  Common  Pleas. 

Elliott,  J. — Suit  by  Zerbee  against  the  appellants,  WiUiam 
D.  Howell  and  Charlotte  Howelly  his  wife,  on  an  account,  and 
to  enforce  a  mechanic's  lien. 

The  complaint  alleged  a  joint  indebtedness  of  the  defend- 
ants of  $89  29,  for  work  and  labor  performed  for  tliem  on  an 
engine,  boiler  and  mill  in  Starke  county,  Indiana\  and  that 
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"for  the  security  of  said  work  and  labor"  the  plaintifi*  had 
filed  a  lien  in  the  recorder's  office  of  said  county. 

The  notice  of  the  lien  referred  to,  containing  a  bill  of 
particulars,  was  filed  with  and  made  a  part  of  the  complaint. 
It  stated  that  Zerbee  intended  "to  hold  a  lien  on  the  mill 
and  machinery  located  on  the  following  real  estate,  to-wit: 
situated  in  the  county  of  Starke^  and  State  of  Indiana^  a  part 
of  lot  8,  section  36,  in  township  83,  range  4  west,  contain- 
ing five  acres,  for  work  and  labor  performed  at  the  request 
of  said  parties  on  mill  and  machinery,"  as  shown  by  a  bill  of 
particulars  marked  "A,"  which  was  made  a  part  of  the  notice. 

The  bill  of  particulars  amounted  to  the  sum  of  $106  80, 
and  was  credited  with  cash  by  Hubert  Grayy  $21  61,  leaving 
a  balance  of  $85  29.  The  suit  was  commenced  in  Starke 
county,  but  on  the  application  of  the  defendants  the  venrie 
was  changed  to  Pulaski  county. 

The  defendants  moved  the  court  to  strike  out  all  that  part 
of  the  complaint  relating  to  a  lien  on  the  mill  and  ma- 
chinery, for  the  reasons,  "1.  That  the  description  of  the 
property  is  too  uncertain.  2.  That  the  complaint  does  riot 
show  affirmatively  that  the  plaintiff  has  taken  the  necessary 
steps  to  entitle  him  to  the  statutory  remedy  for  the  enforce- 
ment of  a  mechanic's  lien."  The  motion  was  overruled  and 
the  defendants  excepted. 

Separate  demurrers  were  filed  to  the  complaint  and  over- 
ruled, and  the  ruling  was  excepted  to,  but  no  error  is  as- 
eogned  on  that  ruling. 

The  defendants  then  filed  separate  answers,  but  in  sub- 
stance the  same.  Each  answer  contains  three  paragraphs. 
1.  General  denial.  2.  Payment.  3.  That  on  the  31st  of 
OctobeTy  1862,  the  plaintiff  contracted  with  the  defendant, 
WHliam  D.  JBoweUy  and  one  Bobert  Gray,  to  set  up  the 
boilers,  engine  and  machinery  of  a  saw  mill  in  Starke  county, 
in  good  running  order,  by  the  15th  of  December,  then  next, 
for  which  they  agreed  to  pay  the  plaintiff'  $50,  and  no 
more ;  that  the  plaintiff^  after  commencing  the  work,  delayed 
it  until  cold  weather,  and  finally  abandoned  it  altogether; 
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that  by  reason  thereof,  and  the  coldnees  of  the  weather 
after  the  expiration  of  the  time  for  its  completion,  the  work 
could  not  be  done  until  the  following  Aprils  and  the  defend- 
ant was  thereby  deprived  of  the  use  of  the  null  during 
all  of  said  period,  to  his  damage  f  500,  and  that  the  work 
so  done  under  said  special  contract  was  the  same  work  for 
which  said  suit  was  brought. 

Beplication  in  denial  of  the  second  and  third  paragraphs 
of  the  answer,  but  admitting  that  the  item  in  the  plaintifi^'s 
bill  of  particulars  for  22  days'  labor  on  the  engine  and 
boiler,  $55,  was  done  on  the  contract  made  between  the 
^^ parties  plaintiff  and  defendant;"  that  by  said  contract  the 
defendant  was  to  furnish  all  the  materials  to  complete  said 
work;  that  the  defendant  failed  and  refused  to  furnish  the 
materials,  and  the  plaintiff  was  therefore  compelled  to 
abandon  the  work.  There  was  a  trial  by  a  jury,  and  a  ver- 
dict for  the  plaintiff:',  for  $80  29.  Motion  for  a  new  trial 
overruled  and  judgment  on  the  finding,  and  in  default  of 
the  payment  thereof,  that  the  ''premises  described  in  the 
complaint,  to-wit:  a  part  of  lot  8,  in  section  86,  township 
83,  range  4  west,  containing  five  acres,  situated  in  Starke 
county,  Indiana,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  said  debt,  interest  and  costs,  be  sold  as  other  lands 
are  sold  on  execution,"  &c. 

The  first  error  complained  of  is  the  refusal  of  the  court 
to  strike  from  the  complaint  all  that  part  relating  to  a  lien 
on  the  mill  and  machinery,  upon  which  the  work  and  labor 
sued  for  were  alleged  to  have  been  performed. 

The  statute  provides  that  mechanics,  and  all  persons  per- 
forming labor  or  furnishing  materials  for  the  construction 
or  repair  of  any  buildings,  or  who  may  have  furnished  any 
engine  or  other  machinery  for  any  mill,  distillery  or  other 
manufactory,  may  have  a  lien  separately  or  jointly  upon  the 
building  which  they  may  have  constructed  or  repaired,  or 
upon  any  buildings,  mill,  distillery  or  other  manufactory 
for  which  they  may  have  furnished  materials  of  any  des- 
cription, and  on  the  interest  of  the  owner  in  any  lot  or  land 
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on  which  it  stands,  to  the  extent  of  the  value  of  any  labor 
done  or  materials  furnished,  or  for  both.  2  G.  &  H.,  p.  298. 
By  the  terms  of  this  statute  the  lien  attaches  to  the  build- 
ing, and  to  the  interest  of  the  owner  in  the  lot  or  land  on 
which  it  stands,  and  section  652  provides  for  a  judgment 
directing  the  sale  of  the  land  and  building  for  the  satisfac- 
tion of  the  lien  and  costs.  Buildings  are  ordinarily  fixtures 
and  form  part  of  the  realty,  and  in  this  case,  as  we  have 
seen,  the  judgment  directs  the  sale  of  the  land. 

It  is  notclear  to  our  minds  that  the  statement  of  the  labor 
performed  in  this  case  brings  it  within  the  letter  of  the  stat- 
ute authorizing  a  lien;  but  waiving  that  point,  we  thbk,  to 
constitute  a  valid  lien  under  the  statute,  that  the  lot  or  land  on 
which  the  building  is  situated  should  be  described  with  such 
certainty  that  it  may  be  definitely  ascertained  and  located. 
Here  the  description  is,  ^^a  part  of  lot  8,  section  86,  town- 
ship 83,  range  4  west,  containing  five  acres,  situated  in 
Starke  county,  and  State  of  Indiana"  It  contains  a  patent 
ambiguity,  in  not  defining  the  particular  part  of  lot  8  in- 
tended, and  there  is  nothing  in  the  description  by  which  the 
part  intended  can  be  ascertained  and  rendered  certain.  It 
is  therefore  void  for  uncertainty. 

It  follows  that  the  court  erred  in  overruling  the  motion 
to  strike  from  the  complaint  all  that  related  to  the  lien. 
And  for  the  same  reason  the  court  erred  in  permitting  the 
notice  of  the  lien  to  be  read  in  evidence  to  the  jury,  over 
the  defendants'  objection. 

A  bill  of  exceptions  shows  that  at  a  proper  time  in  the 
trial  of  the  cause  before  the  jury,  the  defendant  WiUiam 
D.  JSoweUy  being  duly  sworn,  offered  to  testify  that  the 
work  and  labor  of  the  plaintiff*,  for  which  the  suit  was 
brought,  was  performed  under  a  special  contract  made 
between  the  plaintiff*  and  said  defendant,  alone;  that  the 
plaintiff*  had  failed  to  perform  the  contract  on  his  part,  and 
that  said  defendant  had  paid  him  the  sum  of  $50,  that 
being  the  full  value  of  the  work  performed.  The  plaintiff 
objected,  and  the  court  sustained  the  objection  and  refused 
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to  allow  the  evidence  to  be  given  to  the  jury,  for  the  reason, 
as  stated  in  the  bill  of  exceptions,  that  HowdTs  co-defendant 
was  his  wife,  and  that  he  could  not  testify  in  his  own  behalf 
while  the  wife  was  joined  in  the  suit  with  him." 

In  this  the  court  also  erred.  The  complaint  does  not 
show  any  valid  cause  of  action  against  the  wife.  She 
could  not  make  a  valid  contract  jointly  with  her  husband, 
except,  perhaps,  where  it  related  to  her  separate  property, 
and  there  is  nothing  in  the  complaint  showing  that  she  had 
any  interest  or  property  whatever,  either  in  the  mill  or  the 
land  on  which  it  was  situated.  The  husband  was  therefore 
a  competent  witness  for  himself.  Gee  v.  LewiSj  20  Ind. 
149 ;  Palmer  v.  Henderson^  id.  297. 

The  judgment  is  reversed,  with  costs,  and  the  caude  re- 
manded for  a  new  trial,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

J.  Ghiihriey  for  appellants. 


"Wbiqht  v.  Eootbs,  President  of  the  Wabash  Valley  Baiie, 
and  Another. 

APPEAL  from  the  C<t$s  Conmion  Pleas. 

Qregory,  C.  J. — ^Appeal  from  an  order  of  the  court  below 
overruling  a  motion  to  set  aside  an  execution  issued  by  the 
clerk,  on  a  judgment  rendered  September  9th,  1859,  in  favor 
of  the  bank,  against  the  appellant  and  one  Partridge. 
The  judgment  was  affirmed  in  this  court,  on  appeal,  at  the 
Novmber  term,  1864.    23  Ind.  124. 

The  execution  was  issued  March  24th,  1865.  The 
grounds  of  the  motion  are,  that  the  bank  was  organized 
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tmder  the  act  of  March  28, 1852,  authorizing  and  regulating 
the  business  of  general  banking,  and  that  it  had  not  com- 
plied with  the  requirements  of  section  48  of  the  act  of  31arch 
3,  1855,  1  G.  &  H.,  p.  124,  ei  seq.;  that  the  bank  did  not 
redeem  its  circulation  in  coin,  and  that  Sogers,  the  president 
of  the  bank,  in  whose  name  the  judgment  was  obtained, 
died  about  the  Ist  of  March,  1860.  It  was  shown  on  the 
hearing  that  the  claim  on  which  the  judgment  was  rendered 
was  assigned  to  Walker  in  payment  of  a  debt  due  him;  that 
the  assignment  was  made  before  the  Ist  of  March,  1857; 
that  the  suit  was,  in  fact,  prosecuted  for  Walker's  benefit, 
and  the  execution  was  issued  for  his  use,  and  on  his  behalf, 
as  assignee.  The  death  of  JRogers  did  not  abate  the  action. 
1  E.  S.  1852,  §  28,  p.  157. 

It  is  not  shown  that  the  auditor  of  state  had  instituted 
any  proceedings  against  the  bank  under  the  48th  section 
of  the  act  of  March  8, 1855.  We  think,  in  the  absence  of 
any  such  proceeding,  that  the  bank  had  until  March  1st, 
1857,  to  wind  up  its  business,  including  the  power  to 
assign  its  choses  in  action  to  its  creditors  in  payment  of  a 
debt.     Cunningham  v.  Clark,  24  Ind.  7. 

It  is  contended  by  the  counsel  for  the  appellee  that  an 
appeal  cannot  be ,  taken  to  this  court  from  an  order  over- 
ruling the  motion  to  set  aside  the  execution ;  that  it  is  not 
a  "  final  judgment,"  within  the  meaning  of  the  statute.  We 
think  the  appeal  will  lie. 

The  judgment  is  afiirmed,  with  costs. 

J.  E.  McDonald,  A.  L.  Boache  and  D.  Sheelcs,  for  appel- 
lant. 

E.  Walker,  for  appellees. 
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2S  iSl  Julian  v.  Bkal. 


Sbebiff'8  Sale. — ^Failure  or  Tttlb^ — Where  the  judgment  defendant  has 
no  title  whatever  in  the  lands  sold  at  sheriff^s  sale,  there  is  no  considera- 
tion for  the  promise  of  the  purchaser  to  paj  the  purchase  money,  and 
where  a  bid  is  made  under  a  mistake  of  fact  in  this  respect^  the  bidder  is 
not  bound  to  complete  the  purchase.  If  the  purchase  money  has  beea 
paid,  he  may  recover  it  back  from  the  judgment  defendant, 

JuDOMZNT. — Lien  on  Equity  op  Redemption. — The  equity  of  redemption 
of  a  judgment  defendant  in  real  estate  is  subject  to  the  lien  of  a  judgment 
rendered  against  him  in  the  Circuit  or  Common  Pleas  Court  of  the  county 
in  which  the  land  is  situated. 

8axe. — T&ANSCRiPT  OF  JUDGMENT. — A  Certified  transcript  of  a  judgment 
filed  in  the  office  of  the  clerk  of  the  Circuit  or  Common  Pleas  Court  is  a 
lien  upon  all  of  the  real  estate,  (including  an  equity  of  redemption,}  of 
the  judgment  defendant,  within  such  county,  from  the  time  of  filing. 

Equity  of  Redemption. — A  purchaser  at  a  sheriff's  sale  of  the  equity  of 
redemption  succeeds  to  the  rights  of  the  judgment  plaintiff,  and  may  re- 
deem as  against  a  prior  incumbrancer,  before  foreclosure  and  sale,  although 
he,  or  the  Judgment  plaintiff,  may  have  been  a  party  to  the  suit  for 
foreclosure. 

APPEAL  from  the  Madison  Circuit  Court. 

Gregory,  C.  J. — Suit  by  Julian  against  Beal.  The  com- 
plaint avers  that  on  the  3d  of  Juli/y  1855,  Torrey  recovered 
a  judgment  in  the  Wayne  Common  Pleas  against  Epperly 
and  HoUingsworth  for  $267  32,  and  costs,  which  judgment, 
on  the  22d  of  January ^  1856,  Torrey  assigned  to  the  plaintiff; 
that  on  the  8th  of  Aprily  1864,  the  judgment  remaining 
wholly  unpaid  and  in  full  force,  the  plaintiff  caused  an  exe- 
cution to  be  issued  thereon  by  the  clerk  of  the  Wayne  Com- 
mon Pleas  Court,  which  was  directed  to  and  placed  in  the 
hands  of  the  sheriff  of  Madison  county,  and  by  virtue  of 
which  the  sherifti  on  the  18th  of  AprU^  1864,  levied  on  certain 
real  estate,  describing  it,  situated  in  the  latter  county,  which 
was  duly  advertised  and  sold  to  the  defendant  on  the  25th 
of  JunCy  1864,  for  $430;  that  the  sheriff  made  and  tendered 
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a  deed  to  the  defendant,  at  the  time,  and  demanded  of  hun 
the  money,  which  he  refused  to  pay. 

The  defendant  answered,  admitting  the  sale,  but  averring 
that  neither  Epperly  nor  HoUingsworth  had  before  said  sale, 
or  at  the  time  thereof,  any  right,  title  or  interest  in  or  to 
the  said  real  estate,  of  which  fact  the  defendant,  at  the  time, 
was  ignorant.  The  plaintiff  demurred  to  the  answer,  and  the 
demurrer  was  overruled  by  the  court.  The  plaintiff  replied, 
1.  General  denial.  2.  That  on  the  10th  of  Fdmiary,  1855, 
Epperly  and  HoUingsworth  were  the  owners  of  the  land  in  fee 
simple,  by  deed  of  general  warranty  from  Douglas;  that  on  the 
15th  of  the  same  month  Epperly  and  HoUingsworth  executed 
a  mortgage  to  MiUer  and  Brown  upon  the  said  real  estate; 
that  on  the  27th  of  February,  1856,  the  plaintiff*  filed  in  the 
clerk's  office  a  transcript  of  the  judgment  upon  which  the 
execution  issued,  and  caused  it  to  be  duly  recorded  upon 
the  records  of  the  Court  of  Common  Pleas  of  said  county 
of  Madison,  in  order  to  acquire  a  lien  upon  said  real  es- 
tate, whereby  the  judgment  did  then  and  there  become 
such  hen  in  favor  of  the  plaintiff,  which  lien  remained  in 
full  force  up  to  the  date  of  the  sale  of  the  lands  to  the  de- 
fendant; that  afterwards  Miller  and  Brown  commenced  an 
action  of  foreclosure  in  the  Madison  Circuit  Court,  making 
no  parties,  thereto  except  Epperly  and  HoUingsworth,  the 
mortgagors,  and  not  making  the  plaintiff  a  party.  The 
defendant  demurred  to  the  reply.  The  demurrer  was  sus- 
tained and  final  judgment  given  for  the  defendant. 

The  errors  complained  of  are,  1.  The  overruling  of  the 
demurrer  to  the  defendant's  answer.  2.  The  sustaining  of 
the  demurrer  to  the  plaintiff's  reply. 

The  question  argued  by  counsel  for  the  appellee,  "Can  a 
junior  incumbrancer,  after  a  sale  on  foreclosure  by  a  senior 
mortgagee,  in  a  proceeding  to  which  the  junior  incum- 
brancer is  not  a  party,  and  a  conveyance  under  that  sale, 
redeem  the  incumbered  property?"  does  not  arise  in  the 
case  in  judgment.    The  reply,  to  which  a  demurrer  was 
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sustained,  does  not  show  either  a  decree,  sale  or  convey- 
ance upon  the  mortgage;  it  only  avers  that  Miller  and 
Broion  had  commenced  an  action  of  foreclosure,  to  which 
the  plaintiff  was  not  a  party. 

The  court  below  committed  no  error  in  overruling  the 
demurrer  to  the  answer.  When  the  judgment  defendant 
has  no  title  whatever  in  the  lands  sold  at  sheriff's  sale,  there 
is  no  consideration  for  the  promise  of  the  purchaser  to  pay 
the  purchase  money,  and  where  a  bid  is  made  under  a  mis- 
take of  fact  in  this  respect,  the  bidder  is  not  bound  to  com- 
plete his  purchase;  but  if  he  should  pay  the  purchase 
money,  he  may  recover  it  back  from  the  judgment  defend- 
ant whose  debt  was  thereby  paid. 

The  equity  of  redemption  of  a  judgment  defendant  in 
real  estate  is  subject  to  the  lien  of  a  judgment  rendered 
against  him  in  the  Circuit  or  Common  Pleas  Court  of 
the  county  in  which  the  lands  are  situated.  2  G.  &  H,, 
§§  526,  627,  pp.  263,  264.  And  a  certified  transcript  of 
such  judgment  filed  in  the  office  of  the  clerk  of  any  Circuit 
or  Common  Pleas  Court,  accoixling  as  the  same  may  have 
been  rendered,  is  a  lien  upon  all  the  real  estate,  (including 
an  equity  of  redemption,)  of  the  judgment  debtor  situated 
in  the  county  where  filed,  from  the  time  of  filing.  2  G.  & 
H.,  §  528,  p.  265. 

A  purchaser  at  sheriff's  sale  of  the  equity  of  redemption 
succeeds  to  the  rights  of  the  judgment  plaintift'  secured  by 
the  lien  of  the  judgment,  and  may  redeem  as  against  a 
prior  incumbrancer,  before  foreclosure  and  sale,  although  he, 
6r  the  judgment  plaintiff,  may  have  been  a  party  to  the  suit 
for  such  foreclosure.  But  after  a  foreclosure  and  sale  in  a 
proceeding  in  which  the  judgment  plaintifi*,  before  sale 
under  his  judgment,  is  not  a  party,  the  right  to  redeem  be- 
comes a  question  that  might  be  controlled  by  the  equities 
of  the  case,  and  as  that  question  is  not  now  before  us  we 
give  no  opinion. 

The  demurrer  of  the  defendant  was  to  the  reply,  includ- 
ing the  general  denial,  and  the  court  erred  in  sustaining  it. 
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But  we  think  tho  second  paragraph  of  the  reply,  as  it 
now  stands,  contains  facts  sufficient  to  avoid  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  reply,  and  for  further  proceedings. 

J.  Davis  and  J.  B.  Juliarty  for  appellant. 

W.  R.  Pierse  and  H.  D.  Thompson,  for  appellee. 


Coats  t;.  MgKee  and  Others. 

Pboiossobt  Notk. — Surety. — Suit  upon  a  promissory  noto.  Answer,  bj 
one  of  the  defendants,  that  he  was  merely  a  surety  on  the  note,  and  that 
the  payee  had,  without  his  knowledge,  taken  another  note  from  the  prin- 
cipal, for  interest  on  the  amount  of  the  first  note,  at  the  rate  of  fourteen 
per  cent,  per  annum. 

Htld^  that  a  mere  failure  to  give  information,  unasked,  as  to  the  other  note, 
did  not  constitute  a  fraud  upon  the  surety. 

PROMTSSORT  XoTB. — MARRIED  WoxAN. — To  an  actiou  upon  a  promissory 
note  against  husband  and  wife,  the  latter  answered  that  she  signed  the 
note  as  surety  fbr  her  husband,  and  that  the  consideration  of  the  note  did 
not  move  to  her,  or  to  her  separate  estate. 

Held^  that  the  answer  was  good. 

APPEAL  from  the  JPutnam  Circuit  Court. 

Eat,  J. — Suit  upon  a  promissory  note  executed  hy  the 
appellees,  and  payable  to  the  appellant. 

A  number  of  the  defendants  to  the  action  were  defaulted. 
An  answer  was  filed  by  CoUivery  one  of  the  defendants 
below,  alleging  that  he  signed  the  note  as  surety  for  Melvin 
McKee  and  James  J.  Smiley^  and  that  the  appellant  was  in- 
formed of  thi3  fact;  that  the  consideration  of  the  note  was 
the  loan  of  money  to  the  said  McKee  and  Smiley y  and  that 
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without  the  knowledge  of  the  defendant,  CoUiverj  another 
note  was  taken  from  the  borrowers  for  a  certain  sum  of 
money  as  interest  upon  the  note,  at  the  rate  of  fourteen  per 
cent,  per  annum ;  that  the  conceahnent  of  this  fact  from 
the  defendant,  CoUiver^  was  a  fraud  upon  him,  wherefore 
he  is  discharged.    A  demurrer  was  overruled  to  the  answer. 

It  is  not  sought,  in  this  suit,  to  hold  CoUiver  responsible 
upon  any  other  contract  than  the  one  he  signed  as  surety. 
The  contract  between  the  lender  and  the  borrower  to  pay 
interest  upon  the  money  borrowed  cannot  release  the  in- 
dorser  of  the  note  ^ven  for  the  repayment  of  the  principal 
from  his  liability.  The  liability  assumed  by  CoUiver  was 
for  the  payment  of  the  sum  named  in  the  note  which  he 
executed  as  surety,  and  the  fact  that  the  appellant  did  not 
volunteer  the  information  that  he  was  also  to  receive  other 
notes  from  the  principal,  could  have  no  relation  to  the  lia- 
bility of  CoUiver.  So  far  as  ho  was  concerned,  the  transac- 
tions were  independent.  If  he  had  inquired  as  to  the  rate 
of  interest  contracted  to  be  paid,  and  had  been  fraudulently 
told  a  lower  rate  than  was  actually  received,  and  had  been 
thus  induced  to  execute  the  note,  his  principal  being  that 
much  less  able  to  discharge  his  debt,  the  surety  might 
thereby  have  been  discharged.  The  like  result  wouli  per- 
haps have  followed  a  false  statement,  if  an  inquiry  had  been 
made  by  the  proposed  surety,  as  to  any  existing  indebted- 
ness between  the  lender  and  the  borrower.  But  a  failure 
to  give  such  information,  unasked,  in  regard  to  distinct 
transactions,  cannot  be  treated  as  a  fraud.  The  demurrer 
should  have  been  sustained. 

A  demurrer  was  also  filed  and  overruled  to  the  separate 
answer  of  MatUda  McKee^  alleging  that  she  signed  the  note 
as  surety  for  her  husband  and  Smiley ^  and  that  the  money  for 
the  loan  of  which  said  note  was  executed  was  not  obtained 
for  her  benefit,  or  for  the  use  or  benefit  of  her  separate 
estate.  This  answer  is  clearly  good.  The  judgment  sought 
against  her  is  a  personal  one,  and  not  a  charge  upon  her 
separate  estate. 
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A  number  of  cross  errors  are  assigned,  but  as  no  brief 
has  been  furnished  by  the  appellee,  we  do  not  examine  the 
questions  presented. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
minded, with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  first  paragraph  of  the  defendant  CoUiver^s 
answer. 

J.  A.  MatsoTiy  JS.  i.  Hathaway  and  W.  A.  Browriy  for  ap- 
pellant. 

D.  E.  Williamson  and  A.  Daggy^  for  appellees. 


Kambtkskey  v.  Thb  State. 

Judos'  Pko  Tempore. — Where  a  judge  pro  tempore  has  presided  at  a 
trial,  the  minutes  of  the  proceedings  should  be  signed  by  him,  but  if 
signed  by  the  regular  judge,  the  irregularity  does  not  render  the  proceed- 
ings Toid. 

Save.— The  judge  of  the  Wayne  Circuit  Court,  being  unable  to  attend  on  the 
first  day  of  the  term,  wrote  to  the  clerk  of  said  court  directing  him  to 
procure  the  judge  of  the  Court  of  Common  Pleaa  to  preside  and  charge 
the  grand  jury.  The  letter  was  deliyered  to  the  Common  Pleas  judge,  and 
^  he,  08  requested,  presided  in  the  Circuit  Court  until  the  arriyal  of  the 
regular  judge. 

HeH  that  the  appointment  was  in  substantial  compliance  with  the  statute. 

EeH  also,  that  it  was  oompeteiit  for  the  court  to  order  the  letter  of  appoint- 
ment to  be  entered  upon  the  minutes  nuncpro  tunc. 

APPEAL  from  the  Wayne  Circuit  Court 

Grbgoby,  C.  J. — The  appellant  was  indicted  in  the  court 
below  at  its  February  term,  1866,  for  unlawfully  selling  in- 
toxicating liquor.    He  answered  as  follows,  under  oath : 

"  The  defendant  now  comes  in  person  and  by  counsel,  and 
for  answer  to  the  indictment  against  him  says,  that  the 
Vol.  XXVL— 15. 
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State  ought  not  further  to  maiutain  the  prosecution  thereon, 
because  he  says  that  the  grand  jury  which  found  and  re- 
turned the  indictment,  at  the  February  term  of  this  court,  was 
not  legally  torganized,  and  had  no  competent  authority  to 
find  and  return  the  same. 

"And  he  further  says  that  Silas  Cdgrove^  the  present 
judge  of  the  Wayne  Circuit  Court,  was  absent  and  not  in 
attendance  on  said  court  on  the  first  day  of  said  term,  and 
that  he  had  written  a  letter  to  the  clerk  of  the  Wayne  Cir- 
cuit Court,  of  which  the  following  is  a  true  copy: 

"^Winchester,  Ind.,  February  1, 1866. 

"'Clerk  of  the  Wayne  Circuit  Court — Sir:  I  shall  be  un- 
able to  attend  the  meeting  of  the  Wayne  Circuit  Coui-t  on 
Monday  next,  and  you  will  please  have  John  F.  Kibbeyy}ndge 
of  the  Wayne  Common  Pleas,  to  charge  the  grand  jury. 
'Respectfully,  Silas  Colgrove.' 

'That  said  letter,  addressed  to  'the  clerk  of  the  Wayne 
Circuit  Court,  CentcrviUe^  l7id,y  was,  by  Bc^ert  CorbaUy^ 
deputy  clerk  of  said  court,  delivered  to  said  John  F.  Kibbey, 
judge  of  the  Wayne  Common  Pleas  Court,  and  said  lubbey, 
by  virtue  thereof,  presided  as  judge  of  the  Wayne  Circuit 
Court,  and,  as  such,  presided  at  the  calling  and  organiza- 
tion of  the  grand  jury,  and  selected  as  foreman  thereof  one 
James  T.  Nicholson^  and  then  proceeded  to  charge  said 
grand  jury,  which  grand  jury  found  and  returned  this  indict- 
ment, and  the  said  Nicholson  signed  the  same  as  foreman,  and 
said  grand  jury,  during  said  term,  acted  by  virtue  of  said 
organization  alone;  that  the  said  Kibbey  was  not  selected  to 
act  as  judge  of  said  court  on  said  first  day  of  the  tc  i  m,  in 
the  absence  of  the  judge  thereof,  by  the  clerk,  sherifi',  and 
auditor  of  Wayne  county,  Jndia?ia,  nor  was  any  otl;  r  or 
different  appointment  made  by  said  Colgrove  of  said  I'ibhey 
than  the  one  hereinbefore  set  out;  that  said  letter  w  a  not, 
on  the  first  day  of  said  court,  entered  on  the  ordei-  l)ook 
thereof,  nor  was  any  entry  thereof ^made  on  said  order 
book  until  February  24th,  being  the  18th  day  of  the  }\^br\i- 
ary  term,  when  said  Colgrove  ordered  said  letter  to  bo 


MAT  TEEM,  1866.  227 

Kambieskey  v.  The  State. 

entered  on  the  order  book  of  said  court,  among  the  pro- 
ceedings of  said  18th  day,  7iunc  pro  tunc^  as  of  the  proceed- 
ings of  said  first  day. 

"And  defendant  further  avers  that  the  proceedings  of 
said  first  day  of  this  term  have,  as  yet,  been  signed  only 
by  said  SUas  Colgrove^  and  that  he  did  not  on  said  first  day 
of  said  term  act  as  judge  of  said  court,  nor  discharge  any 
of  the  duties  of  said  ofiSce.  And  he  further  avers  that 
nothing  was  done  in  regard"  to  the  selection,  swearing  or 
charging  of  said  grand  jury,  or  the  selection  of  a  foreman 
thereof,  except  as  herein  averred;  and  that  he  was  not 
under  arrest  prior  to,  nor  at  the  commencement  of,  said 
term,  nor  was  he  under  recognizance  to  appear  before  the 
grand  jury,  nor  before  this  court." 

The  State  demurred  to  the  answer,  and  the  demurrerivas 
sustained.  This  presents  the  only  question  in  the  case  in 
judgment. 

It  is  claimed  that  the  first  day's  proceedings,  including 
the  impanneling  of  the  grand  jury,  are  void,  because  Kibhey^ 
who  acted  as  judge,  did  not  sign  them.  They  were  signed 
by  the  regular  judge,  who  was  absent  at  the  time.  This 
was  not  regular,  but  it  is  an  irregularity  which  does  not 
render  the  proceedings  void.    2  Q.  A  H.,  §  22,  p.  9. 

The  appointment  of  -KiftfiQ/ was  in  substantial  compliance 
with  the  statute.    2  G.  &  H.,  §  4,  p.  10. 

It  was  competent  for  the  court  below  to  order  the  writ- 
ten appointment  of  Kibbey  to  be  entered  on  the  order  book 
nunc  pro  tunc. 

The  judgment  is  affirmed,  with  costs. 

J".  H.  Poppj  for  appellant. 

jD.  E.  Williamson^  Attorney  General,  for  the  State. 
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Ths  Jeffebsohville  Bailboad  Company  v.  Hendricks' 
Administrator. 

FosEiGN  Adxinistkatorb.— Right  to  Sirs. — Under  section  159,  2  G.  &  ET. 
628,  foreign  executors  and  administrators  are  authorized  to  sue  in  the 
courts  of  thi^tate  in  like  manner  and  under  like  restrictions  as  resi- 
dents. The  last  clause  of  that  section  relates  to  the  eridence  of  the  ^ight 
to  sue  as  such  executor  or  administratori  when  that  right  is  properly  pat 
in  issue,  and  does  not  require  that  a  copy  of  the  letters  should  be  filed 
in  the  clerk's  office  of  the  county  before  suit  is  commenced.     Page  230. 

Same. — The  right  of  a  foreign  administrator  to  sue  as  such  can  only  bo 
questioned  by  a  plea  under  oath.    Page  230. 

Carriers  of  Passengers. — Neolioeivce. — Carriers  of  passengers  are  only 
liable  for  negligence^,  and  are  not  insurers  of  the  safety  of  their  passen- 
gers. They  are  required  to  exercise  the  highest  degree  of  care,  and  are 
responsible  for  the  slightest  neglect.    Page  231. 

Sake. — Mutual  Negligence. — ^The  passenger  is  also  bound  to  use  ordinary 
care  to  avoid  injury,  and  if  by  a  failure  to  do  so  he  directly  contributes 
to  the  injury,  he  cannot  recover.    Page  281. 

Same. — Pleading. — A  complaint  for  an  injury  suffered  by  a  passenger  from 
the  negligence  of  a  railroad  company  should  contain  an  allegation  that 
the  plaintiff  did  not  contribute  to  the  injury.    Page  232. 

Railroads. — ^NsGLiGENCE.-^It  is  the  duty  of  those  having  charge  of  a  rail- 
road train  to  stop  it  at  the  stations  a  sufficient  time  to  enablo  passengers 
to  leave  the  train,  and  it  is  carelessness  for  a  passenger  to  attempt  to 
leave  the  train  while  it  is  in  motion.    Page  282. 

Same. — ^If  the  train  should  be  started  again  while  the  passenger  is  in  the 
act  of  leaving  it,  and  without  giving  him  a  reasonable  time  for  that  pur- 
pose, and  an  injury  should  result,  the  company  would  be  liable.    Page  283. 


APPEAL  from  the  Bartholomeio  Circuit  Court. 

Elliott,  J. — Suit  by  Cornelius  HendricJcSy  as  administra- 
tor of  Rebecca  IlendricIcSy  deceased,  against  The  Jefferson-^ 
viUe  Railroad  Company j  for  causing  the  death  of  said  RebeccUy 
whilst  a  passenger  on  one  of  the  trains  of  said  company, 
by  the  negligence  and  want  of  care  of  its  agents  and  ser- 
vants, having  charge  of  the  train. 

The  defendant  filed  an  answer  under  oath,  alleging  that 
the  plaintiff  was  a  foreign  administrator,  appointed  under 
the  laws  'of  Kentucky  in  Fayette  county  of  that  State,  and 
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not  by  any  clerk  or  court  in  the  State  of  Indiana^  and  that 
he  had  not  before  the  commencement  of  the  suit,  nor  at 
any  other  time,  filed  in  the  clerk's  office  of  said  Bartholo- 
mew Circuit  Court,  nor  in  said  court,  any  copy  of  his 
letters  of  administration  on  the  estate  of  said  Rebecca^  or  of 
his  appointment  as  such  administrator. 

A  demurrer  was  sustained  to  this  answer,  to  which  the 
defendant  excepted. 

An  answer  in  denial  of  the  complaint  was  then  filed. 

Trial  by  jury,  and  verdict  for  the  plaintifl:'  for  $2,500. 
The  defendant  moved  for  a  new  trial,  but  the  court  over- 
ruled the  motion  and  rendered  judgment  on  the  finding  of 
tiie  jury,  to  which  the  defendant  excepted. 

The  ruling  of  the  court  in  sustaining  the  demurrer  to  the 
answer  in  abatement  presents  the  first  question  made  by 
the  appellant,  in  this  court. 

The  statute  provides  that  "a  non-resident  executor  or 
administrator,  duly  appointed  in  any  other  State  or  country, 
may  commence  and  prosecute  any  suit  in  any  court  of  this 
State,  in  his  capacity  of  executor  or  administrator,  in  like 
manner  and  under  like  restrictions  as  a  resident;  and  a 
copy  of  his  letters,  duly  authenticated  in  like  manner  as 
provided  in"  the  same  "act,  being  produced  and  filed  in 
the  court  in  which  suit  is  brought,  shall  be  sufficient 
evidence  of  his  due  appointment,"  &c.  2  G.  &  H.,  §  159, 
p528. 

Section  151  confers  upon  every  executor  or  administrator 
"full  power  to  maintain  any  suit  in  any  court  of  competent 
jurisdiction,  in  his  name  as  such  executor  or  administrator, 
for  any  demand  of  whatever  nature  due  the  decedent  in 
his  lifetime,"  &c.  And  section  152  provides  that,  "In  any 
suit  contemplated  by  the  preceding  section,  it  shall  not 
be  necessary  for  such  executor  or  administrator  to  make 
profert  of  his  letters,  nor  shall  his  right  to  sue '  as  such 
executor  or  administrator  be  questioned,  unless  the  oppo- 
site party  shall  file  a  plea,  denying  such  right,  with  his  affi- 
davit to  the  truth  thereof  thereunto  attached;  in  which 


230  SUPREME  COURT  OP  mDIANA. 

The  Jeffersonyille  Railroad  Company  v.  Hendricks'  Administrator. 

case  a  copy  of  the  letters  issued  to  such  executor  or  admin- 
istrator, duly  authenticated,  shall  be  all  the  evidence  neces- 
sary to  establish  such  right." 

Under  section  159,  as  we  have  seen,  foreign  executors 
and  administrators  are  authorized  to  sue  in  the  courts  of 
this  State  in  like  manner  and  under  like  restrictions  as 
residents.  The  last  clause  of  the  section  relates  to  the  evi- 
dence of  the  right  to  sue  as  such  executor  or  administra- 
tor, when  that  right  is  properly  denied  or  put  in  issue,  and 
does  not  require  that  a  duly  authenticated  copy  of  the  let- 
ters should  be  filed  in  the  clerk's  office  of  the  county, 
hefore  the  suit  is  commenced. 

The  plaintiff's  right  to  sue  in  his  represent>ative  capacity 
could  only  be  questioned  by  a  plea,  under  oath,  denying 
such  right.    Matlock  v.  Powelly  Executor^  14  Ind.  378. 

The  answer  under  consideration  does  not  deny  that  Hie 
plaintiff  had  been  duly  appointed  administrator  of  the  dece- 
dent's estate,  nor  his  right  to  sue  in  that  capacity,  but,  on  the 
contrary,  it  admits  the  plaintift''s  appointment  as  administra- 
tor in  Fayette  county,  Kentucky j  under  the  laws  of  that  State; 
which  is  an  admission  of  his  right,  prima  fackj  at  least,  to 
sue  as  such  under  the  laws  of  this  State.  The  right  of  the 
plaintiff  to  sue  as  administrator  not  being  denied  as  required 
by  the  statute,  the  answer  is  clearly  bad. 

But  it  is  further  insisted  by  the  appellant  that  the  com- 
plaint is  defective,  and  that  the  demurrer  should,  therefore, 
have  been  overruled  to  the  answer,  for  the  reason  that  a 
bad  answer  is  sufficient  to  a  bad  complaint,  and  should  have 
been  sustained  to  the  complaint. 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
show  by  direct  averment  or  otherwise,  that  the  death  of 
the  decedent  was  caused  by  the  careless  or  negligent  acts 
of  the  agents  of  the  railroad  company  alone,  and  was  not 
produced  or  contributed  to  by  any  negligence  on  the  part 
of  the  deceased. 

In  the  case  of  The  President^  ^c,  of  the  Town  of  Mount 
Vernon  v.  Dusouchett^  2  Ind.  686,  which  was  a  suit  for 
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damages  for  an  injury  to  the  plalntifi*'8  boat,  caused  by  the 
defendant  in  wrongfully  permitting  a  steam  boiler  to  remain 
in  a  street,  above  low-water  mark  and  below  high-water 
mark,  it  was  held  that  the  declaration  must  show  that  there 
was  no  fault  on  the  plaintiff's  part.  And  so,  in  an  action 
to  recover  for  an  injury  to  a  person,  not  a  passenger,  caused 
by  a  train  of  cars  on  tiiie  defendant's  railroad,  it  was  held 
that  in  such  cases  the  plaintiff  must  aver  in  his  complaint 
and  prove  at  the  trial  that  the  injury  was  caused  by  the 
wrongful  act  of  the  defendant,  to  which  his  own  wrongful 
act  or  negligence  did  not  inmiediately  contribute.  The 
UvansvUlCy  ^c,  Bailroad  Company^  v.  Hiattj  17  Ind.  102. 
The  ruling  on  this  point  in  these  cases  was  subsequently 
approved  and  followed  by  this  court,  in  the  IncUanapoliSj 
PiJttsbuTgh^  ^c.  Bailroad  Company ,  v.  Kedkfs  Administrator^ 
28  Ind.  183,  and  The  EvansviUej  ^c.  Bailroad  Company,  v. 
Dexter,  24  Ind.  411,  and  must  be  regarded  as  settled,  in  the 
class  of  cases  to  which  it  is  applicaible. 

Does  the  case  under  consideration  come  within  the  rule? 
This  question,  we  think,  must  be  answered  in  the  affirmative. 
Carriers  of  passengers  are  only  liable  for  negligence,  and 
are  not  insurers  of  the  safety  of  their  passengers,  as  they 
are  of  goods  and  the  baggage  of  passengers.  But  they  are 
required  to  exercise  the  highest  degree  of  care  to  secure 
the  safety  of  passengers,  and  are  responsible  for  the  slightest 
neglect,  if  an  injury  is  caused  thereby.  But  the  passenger  is 
also  bound  to  use  ordinary  care  and  prudence  to  avoid  injury, 
and  although  the  carrier  be  guilty  of  negligence,  still  if  the 
passenger,  by  his  own  misconduct,  in  failing  to  exercise  ordi- 
nary prudence,  directly  contributes  to  the  injury,  he  cannot 
recover.  Two  things  must  concur  to  enable  the  plaintiff, 
in  such  a  case,  to  recover,  viz,  negligence  on  the  part  of  the 
defendant  and  no  want  of  ordinary  care  on  the  part  of  the 
plaintiff' which  directly  contributed  to  the  injury.  Redfield 
on  Railways,  page  823,  et  seq.,  and  authorities  there  cited. 

True,  it  has  been  held  that  the  fact  that  injury  is  suffered 
by  any  one  while  upon  the  company's  train  as  a  passenger. 
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is  prima  fade  evidence  of  the  compan/s  liability.  Ordi- 
narily such  fact  should  be  regarded,  at  least,  as  prima  facie 
evidence  of  negligence  on  the  part  of  the  company,  but  it 
is  difficult  to  perceive  upon  what  principle  that  fact  alone 
can  bo  regarded  as  any  evidence  that  the  passenger  did  not 
by  his  own  negligence  contribute  to  the  injury.  In  many 
cases  the  very  nature  of  the  casualty  would  doubtless  afford 
primxi  facie  evidence  that  the  injury  did  not  result  from 
any  fault  of  the  passenger;  but  in  such  case  the  inference 
would  be  drawn  rather  from  the  cause  producing  the  injury, 
than  from  the  mere  fact  of  the  injury  itself.  But  however 
this  may  be,  the  principle  stated  is  one  of  evidence  only, 
and  not  of  pleading,  and  does  not  therefore,  affect  the 
question  under  consideration. 

The  complaint  alleges  that  the  deceased  took  passage  on 
a  train  of  cars,  to  be  conveyed  from  JeffersonviUe  to  Colum- 
ImSy  on  the  defeodanfs  railroad;  that  when  the  traiu 
arrived  at  the  proper  station  at  Columlms,  the  agents  and 
servants  of  the  defendant,  having  charge  of  the  train, 
negligently  failed  to  assist  the  deceased  in  getting  off'  the 
same;  and  also  negligently  failed  and  refused  to  stop  the 
train,  at  said  station,  a  sufficient  length  of  time  to  enable 
the  deceased  to  get  safely  therefrom ;  and  that  by  reason 
thereof,  in  attempting  to  get  off,  she  was  violently  thrown, 
from  the  car  upon  the  ground,  between  the  car  and  the 
platform  of  the  depot,  and  upon  the  iron  rails  of  the  track, 
and  was  run  over  by  the  cars  and  thereby  killed. 

It  was,  most  unquestionably,  the  duty  of  the  conductor, 
or  those  in  charge  of  the  train,  to  stop  at  the  station  a  suf- 
ficient time  to  enable  the  deceased  to  get  safely  off,  and  if 
from  any  cause  it  was  necessary  that  she  should  have  aid  in 
getting  from  the  train,  it  should  have  been  furnished  by 
the  defendant.  On  the  other  hand,  the  deceased  in  leaving 
the  train  was  bound  to  exercise  ordinary  care  and  prudence 
to  avoid  injury.  If  the  train  had  not  stopped  at  the 
station  so  as  to  enable  the  deceased  to  get  off,'  and  had 
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carried  her  beyond  her  destination,  the  company  would 
have  been  liable  in  damages.  But  the  fact  that  the  train 
was  passing  the  station  without  stopping,  could  not  justify 
her  in  attempting  to  get  off  by  leaping  from  it.  It  is  the 
duty  of  those  having  charge  of  the  train,  in  such  cases,  to 
stop  it,  to  enable  passengers  to  leave  it  safely,  and  it  is 
carelessness  in  passengers  to  attempt  to  leave  the  train 
whilst  it  is  in  motion.  But  if  the  train  should  be  stopped, 
and  when  the  passenger  is  in  the  act  of  getting  off,  and 
without  allowing  a  reasonable  time  for  that  purpose,  should 
be  suddenly  started  again,  whereby  an  injury  occurs  to  the 
passenger,  the  company  would  be  liable. 

The  questions  of  fact  to  be  determined  by  the  jury  in 
such  cases,  are,  1,  was  the  defendant  guilty  of  negligence? 
and  if  so,  2,  was  the  injury  complained  of  caused  by  such 
negligence  alone,  or  did  the  plaintiff's  own  negUgence 
directly  contribute  to  it? 

Exceptions  were  taken  to  the  charge  of  the  court  to  the 
jury,  and  also  to  the  refusal  of  the  court  to  give  certain 
instructions  asked  by  the  defendant.  We  have  examined 
the  instructions  given  by  the  court,  as  well  as  those  asked 
by  the  defendant,  which  the  court  refused  to  give.  We 
think  the  former  contained  a  correct  and  very  full  enuncia- 
tion of  the  law  of  the  case  as  presented  by  the  evidence, 
and  was  not  unfavorable  to  the  defendant,  and  that  the 
instructions  asked  by  the  defendant,  which  the  court  refused 
to  give,  so  far  as  they  were  proper,  were  substantially 
given  in  the  general  charge  of  the  court. 

Another  point  made  by  the  appellant  is,  that  the  Circuit 
Court  erred  in  overruling  the  defendant's  motion  for  a  new 
trial,  for  the  reason  that  the  finding  of  the  jury  was  not 
sustained  by  the  evidence.  The  evidence  is  all  in  the 
record,  and  a  careful  examination  of  it  has  not  clearly 
satisfied  us  that  it  sustains  the  finding.  Ko  witness  tes- 
tified to  having  seen  the  deceased  leave  the  train  at 
ColuTnbus.     Even  the  fact  that  she  was  on  the  train  to 
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which  the  evidence  was  directed  was  left  in  great  doubt, 
but  if  she  was,  still  there  was  no  evidence  as  to  how  the 
casualty  happened.  She  was  found  on  the  track  at  the  sta- 
tion, dead,  about  an  hour  after  the  train  passed,  and  had 
evidently  been  run  over  by  the  cars;  but  whether  she  fell, 
or  was  thrown  from  the  train,  or  had  safely  landed  from  it 
on  the  platform,  and  afterwards,  in  passing  along  the  plat- 
form, by  a  mis-step,  or  other  mishap,  fell  and  was  thrown 
under  the  cars  as  they  were  passing  away,  is  left  entirely 
to  conjecture.  But  as  the  case  must  be  reversed  for 
reasons  already  given,  and  as  the  evidence  upon  another 
trial  may  present  the  case  in  an  entirely  different  light,  we 
do  not  regard  it  necessary  at  this  time  to  pass  on  the  ques- 
tion, or  refer  more  particularly  to  the  evidence. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded  with  instruction  that  the  court  below  carry  the 
demurrer  to  the  answer  back,  and  sustain  it  to  the  com- 
plaint, with  leave  to  both  parties  to  amend  their  pleadings. 

S.  Stansifer  and  C  E.   Walker^  for  appellant 

IL  Hitl  and  J.  M.  Rogers^  for  appellee. 


Miller  v.  Bbal. 


Amendment. — Where  a  case  has  been  appealed  from  a  Justioe  of  the  peaoe 
to  the  Circuit  Court  it  is  not  error  to  allow  the  plaintiff  in  the  latter  court 
to  amend  his  complaint  by  increasing  the  amount  of  his  demand,  proyided 
it  is  not  increased  to  an  amount  beyond  the  jurisdiction  of  the  justice. 

Same. — Costs. — The  court  may,  in  such  case,  make  such  order  as  to  costs  as 
may  be  just. 

Attoenet's  Fees. — A  demand  by  an  attorney  upon  his  client  for  a  certain 
sum  as  a  compensation  for  serrices  rendered  is  only  a  proposition  to 
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receive  that  amount  for  the  debt,  and  if  payment  is  refused  the  recorery 
cannot  bo  limited  to  the  amount  demanded,  if  the  serTioes  are  shown  to 
be  of  greater  value. 

APPEAL  from  the  Marion  Circuit  Court. 

Eay,  J. — This  was  an  action  for  the  value  of  services 
rendered  as  attorney,  and  was  commenced  before  a  justice 
and  appealed  by  the  defendant  below  to  the  Circuit  Court, 
where  judgment  was  obtained  against  the  appellant  for  an 
increased  amount. 

It  is  urged  that  the  Circuit  Court  erred  in  permitting  the 
appellee,  without  notice  to  the  appellant,  to  amend  his  com- 
plaint by  enlarging  his  claim.  No  exception  was  taken  to 
this  .action  of  .the  court,  nor  is  it  assigned  for  error  in  this 
court.  But  we  are  not  inclined  to  regard  it  as  error  to 
permit  such  an  amendment,  so  long  as  the  jurisdiction  of 
the  justice  was  not  exceeded.  The  question  of  costs  is 
within  the  discretion  of  the  court,  and  if  any  prejudice  re- 
sults to  the  other  party,  upon  a  proper  showing,  the  court 
can  make  such  order  in  regard  to  the  continuance  of  the 
cause  as  may  seem  just. 

The  remaining  question  is  raised  upon  the  evidence  given 
on  the  trial.  It  is  insisted  that  as  the  appellee  demanded 
from  the  appellant  a  certain  sum  for  the  services  after  they 
were  performed,  that  demand  furnished  conclusive  evidence 
of  the  value  of  the  services,  as  against  the  appellee,  even  after 
a  refusal  to  pay  the  sum  demanded,  and  that  on  the  trial  the 
appellee  should  not  have  been  permitted  to  prove  a  greater 
value,  and  that  the  finding  of  the  jury  in  accordance  with 
such  evidence  was  error. 

In  our  judgment,  the  demand  upon  the  appellant  for 
payment  of  a  sum  named  could  only  be  regarded  as  a 
proposition  to  receive  that  amount  in  discharge  of  the  debt, 
and  as  furnishing  evidence  to  the  jury  of  the  value  placed 
by  the  appellee  upon  his  own  services.  Payment  of  the 
sum  demanded  would  have  been  an  acceptance  of  the 
proposition,  and,  no  amount  having  been  fixed  by  jirevious 
contract,  would  have  been  conclusive  upon  the  parties.    In 
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the  present  case  there  was  evidence  from  which  the  jury 
might  find  that  the  proposition  was  not  accepted,  and  that 
the  services  were  of  greater  value  than  the  sum  demanded. 

The  judgment  is  affirmed,  with  one  per  cent,  damages 
and  costs. 

H.  C.  Newcomb  and  J.  TarkingtoUy  for  appellant. 

«7.  L.  Ketcham  and  J.  A.  Beal^  for  appellee. 


Ceark,  Administrator  of  Eomine,  v.  Butt. 

Lkabe. — CovENAKT  FOB  POSSESSION. — A  leased  to  B  a  tract  of  land  for  the 
term  of  three  years,  the  term  to  commence  at  a  future  day.  The  lease  stipu- 
lated that  B  should  "have  full  and  peaceable  possession  for  said  term  of 
three  years."  A  died  before  the  commencement  of  the  term,  and  his  ad- 
ministrator, who  was  also  the  guardian  of  his  minor  heirs,  as  such  guar- 
dian, leased  the  premises  to  another.  Suit  by  B  against  the  estate  of  A 
for  damages. 

Stld,  that  the  proyision  of  the  lease  that  B  should  haye  peaceable  possession 
for  the  full  term,  was  a  covenant  on  the  part  of  A  to  deliver  the  posses- 
sion on  the  day  the  term  was  to  begin. 

Seld,  also,  that  the  leasing  of  the  premises  to  another  was  such  a  breach  of 
the  covenant  as  entitled  B  to  his  action  against  the  estate. 

APPEAL  from  the  Warren  Common  Pleas. 

Gregory,  C.  J. — Butt  sued  the  administrator  of  Romine  on 
a  covenant  of  his  intestate,  contained  in  a  written  lease 
executed  by  the  deceased  in  her  lifetime,  on  the  1st  of  Jvlyj 
1861,  for  the  possession  for  the  term  of  three  years  of  the 
leasehold  premises,  commencing  the  1st  of  diarchy  1862. 
The  complaint  avers  that  Butt  was  hindered  and  prevented 
from  getting  possession  of  the  rented  i>reraises  on  the  day 
last  named;  that  the  administrator  rented  the  premises  to 
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LeCj  and  put  him  in  possession,  against  the  will  of  the  plain- 
tiff, by  which  he  was  prevented  from  raising  a  crop  on  the 
premises,  and  enjoying  the  same  for  three  years,  to  the 
damage,  &c. 

The  defendant  answered,  1.  The  general  denial.  *  2.  That 
he,  as  guardian  of  Sarah  E.  Bominey  John  Romine  and  Syl- 
vester Romine^  minor  chDdren  and  heirs  at  law  of  Romine^ 
deceased,  did  prevent  the  plaintiff*  from  taking  possession 
of  and  occupying  the  premises  mentioned  in  the  complaint, 
and  as  guardian  of  said  minor  heirs  did  rent  the  same  to 
Lee,  and  not  as  administrator  of  the  estate  of  Romine^  de- 
ceased. A  demurrer  was  sustained  to  the  second  paragraph 
of  the  answer,  and  this  is  assigned  for  error. 

The  court  refused  to  instruct  the  jury,  as  asked  by  the 
appellant,  that  if  they  believed  from  the  evidence  that 
Clark,  as  administrator,  did  not  take  possession  of  the  leased 
premises,  and  did  not,  as  administrator,  hinder  or  prevent 
Bvit  from  taking  possession  under  the  lease,  that  then  they 
should  find  for  the  estate.  This  is  assigned  for  error. 
The  court  instructed  the  jury,  that  it  is  the  duty  of  the 
administrator  to  carry  out  the  personal  contracts  of  the 
decedent;  that  it  was  the  administrator's  duty  to  carry  out 
the  written  lease  in  this  case;  and  because  the  guardian 
failed  or  refused  to  carry  out  the  written  lease,  did  not  ex- 
onerate the  administrator  from  his  dirty  to  carry  it  out. 
The  defendant  objected  and  excepted  to  the  giving  of  this 
instruction. 

All  the  questions  presented  in  the  case  in  judgment  turn 
upon  the  liability  of  the  estate  of  the  intestate  to  answer 
for  the  alleged  breach  of  the  covenant  for  possession  con- 
tained in  the  lease.  If  this  is  a  personal  covenant  for  the 
alleged  breach  of  which  the  administrator  may  be  sued, 
then  the  second  paragraph  of  the  answer  is  bad.  The  court 
rightly  refused  the  instructions  asked,  and  committed  no 
error  in  giving  the  instructions  objected  to.  Romine  de- 
mised to  Butt  the  leasehold  premises  "for  the  term  of  three 
years,  to  commence  on  the  1st  day  of  March,  1862,  and 
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end  on  the  1st  day  of  Marchj  1865;  the  said  party 
to  have  full  and  peaceable  possession  for  said  term  of 
three  yeare  as  prescribed  above."  This,  we  think,  amount- 
ed to  a  covenant  on  the  part  of  Eomine  to  deliver  the 
possessioiT  of  the  premises  to  BuU  on  the  day  the  lease 
was  to  commence,  as  well  as  a  covenant  for  quiet  enjoy- 
ment during  the  term.  Clarke  the  administrator,  acting  as 
the  guardian  of  the  heirs,  entered  upon  the  premises  and 
made  a  lease  to  a  stranger,  and  thereby  prevented  Butt  from 
getting  possession.  This  is  a  breach  of  the  covenant. 
It  cannot  be  said  to  be  the  unauthorized  act  of  a  stranger; 
but,  to  say  the  leaat,  it  was  the  act  of  the  heir,  one  claim- 
ing under  the  lessor  by  descent,  with  the  consent  and  co- 
operation of  the  administrator  of  the  covenantor. 

We  think  the  privity  of  contract  of  the  intestate  was  not 
determined  by  her  death,  and  that  the  administrator  is 
chargeable  to  the  extent  of  assets.  See  Carley  v.  Leicis  et 
al.y  24  Ind.  23  and  cases  cited. 

The  judgment  is  affirmed,  with  costs. 

J.  H.  BrowHy  for  appellant. 

-B.  F.  Gregory  and  J,  Harper^  for  appellant. 


PrrzGEBALD  V.  Genter  and  Another. 

Justice's  Act. — Peacticb. — Section  368  of  the  code,  which  provides  that 
judgment  may  be  given  for  or  against  one  or  more  of  several  plaintiffs 
and  for  or  against  one  or  more  of  several  defendants,  &c.,  is  adopted  by 
section  75  of  the  justice's  act  and  governs  the  practice  before  justices. 

APPEAL  from  the  Jefferson  Ch'cuit  Court. 
Gregory,  C.  J. — This  action  was  commenced  before  a 
justice  of  the  peace,  and  was  for  the  breach  of  a  contract 
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The  court  below,  at  the  request  of  the  appellant,  made  a 
special  finding  of  the  facts  and  the  conclusions  of  law 
thereon,  (2  G.  &  H.,  §  341  p.  207,)  as  follows : 

1.  That  the  defendant  liobert  Genter  is  indebted  to  the 
plaintiflF  in  the  sum  of  $75,  for  brick  sold  and  delivered 
by  the  plaintifi:'  to  said  JRobert  Genter. 

2.  That  the  plaintiff  sold  and  delivered  the  brick  charged 
in  the  complaint  to  said  Robert  Genter  only,  and  not 
to  both  of  the  defendants  jointly. 

8  That  the  defendants,  JRobert  and  Lawrence  Genter^  were 
not  partners  in  said  transaction  of  purchasing  bricks,  and 
that  said  Laxcrence  Genter  is  not  indebted  to  the  plaintiff. 
The  court  is  therefore  of  the  opinion,  from  the  foregoing 
fects,  that  the  plaintiff  cannot  recover  against  the  defendant 
Bobert  Genter,  in  this  action,  and  that  judgment  should  be 
rendered  against  the  plaintiff  and  in  favor  of  both  the 
defendants,  and  the  court  decides  accordingly.  The  plain- 
tiff excepted  to  the  conclusions  of  law. 

The  only  question  presented  is,  can  a  plaintiff,  in  a  suit 
commenced  before  a  justice  of  the  peace,  in  an  action  on  con- 
tract, against  two  or  more  defendants,  have  judgment  on 
the  final  hearing  on  appeal  against  a  part  only  of  the  defend- . 
ants  ?  The  code  provides,  "  that  judgment  may  be  given  for 
or  against  one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants."  2  G.  &  H.,  §  368,  p.  218. 
This  applies  to  actions  under  the  code,  on  contract,  whether 
the  contract  be  joint  and  several  or  joint  only.  Hubbdl  et 
d.  V,  Wool/  et  d,  15  Ind.  204;  see  also  Blodgct  et  d.  v. 
Morris  et  d.  14  N.  Y.  482,  per  Selden  and  T.  A.  John- 
son, JJ. 

The  justice's  act  provides  that  cases  on  appeal  shall  be 
"  tried  under  the  same  rules  and  regulations  prescribed  for 
trials  before  justices."    2  G.  &  H.,  §  67,  p.  596. 

Does  section  868  of  the  code,  supra,  govern  in  trials 
before  justices?  Section  75  of  the  justice's  act  provides 
that  "  in  all  cases  not  in  this  act  specially  otherwise  provi- 
ded, the  proceedings  before  justices  shall  be  governed  by 
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the  practice  and  UBages  of  the  Circuit  Courts,  and  the  rules 
of  the  common  law  so  far  as  the  same  are  in  force  in  this 
State."  2  G.  &  H.,  p.  600.  The  terms  "practice  and 
usages  of  Circuit  Courts"  embrace  the  provisions  of  the 
code.  Indeed  the  title  of  the  code  is, "  An  act  to  revise,  sim- 
plify and  abridge  the  rules,  practice,  pleadings  and  forms  in 
civil  cases  in  the  courts  of  this  State."  The  conclusions  of 
law  were  therefore  erroneous. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  said  court,  with  directions  to  render  judg- 
ment on  the  finding  for  the  plaintiff'  against  the  defendant 
Hobert  Genter,  and  for  the  defendant  Lawrence  Genier 
against  the  plaintiff*. 

H.  W.  Harrington  and  J.  A.  Korbly,  for  appellant. 


The  Sinnissippi  Insurance  Company  v.  Taw. 

Mutual  Insurance  Companies. — Assessments. — Under  the  law  governing 
mutual  insurance  companies,  the  power  to  make  assessments  upon  premi« 
um  notes  is  limited  by  the  amount  of  losses  sustained  and  unpaid  at  the 
time  of  making  the  assessment. 

Same. — A  refusal  to  pay  an  assessment  mode  to  coTer  the  expenses  of  the 
company,  as  well  as  losses  sustained,  gives  no  right  of  action  upon  the 
premium  note. 

APPEAL  from  the  Henry  CommonPleaa, 
Frazer,  J. — This  was  a  suit  by  the  appellant,  a  mutual 
insurance  company  organized  under  the  general  laws  of 
this  State,  to  recover  from  the  appellee  the  amount  of  a 
premium  note,  after  the  refusal  by  him  to  pay  an  assess* 
ment  made  upon  the  note  by  the  company.  It  appeared 
by  the  complaint  that  at  the  time  the  assessment  was  made 
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the  company  was  liable  for  losses  by  fire  to  property 
insured  by  it  in  the  sum  of  $12,661.  It  was  also  indebted 
for  expenses  unpaid  $8,706,  and  for  "bills  payable  and 
unpaid,  $13,163  74,*'  making  a  total  of  $34,540  74.  What 
constituted  the  consideration  of  the  "bills  payable  and  un- 
paid" was  not  stated.  It  had  cash  in  office,  $394  43;  bills 
receivable  on  hands,  $11,626  48;  cash  in  hands  of  agents 
and  in  transit,  $5,754  20.  These  facts  appeared  by  the 
sworn  statement  annexed  to  the  complaint,  and  required  by 
law  to  be  made  by  the  directors  before  levying  an  assessment 
upon  the  notes  of  policy  holders.    1  G.  &  H.,  §  47,  p.  396. 

An  assessment  was  made  amounting  in  the  aggregate  to 
$22,521  26,  a  sum  exceeding  the  unpaid  losses  by  about 
$10,000.  This  assessment,  with  the  cash  assets  on  hand, 
would  have  paid  the  losses,  and,  in  addition  thereto,  the 
unpaid  expenses  and  "bills  payable  and  unpaid,"  and 
would  have  left  the  money  in  the  hands  of  agents  and  in 
transit  as  a  surplus. 

A  demurrer  to  the  complaint  was  sustained,  and  a  judg- 
ment rendered  for  the  defendant.  The  question  presented 
to  us  on  appeal  is  whether  the  company  had  lawful  au- 
thority to  raise,  by  assessment  upon  the  premium  notes,  a 
greater  smn  than  was  necessary  to  pay  the  losses  which  had 
then  occurred  and  remained  unpaid. 

Aside  from  interest  on  investments  and  loans,  there  are 
two  principal  sources  from  which  the  company  could  law- 
fully derive  money.  1.  From  cash  premiums  required  of 
members  upon  the  issuing  of  policies  to  them.  2.  Prom  as- 
sessments upon  premium  notes.  1  G.  &  H.,  §§  45,  46,  pp. 
395,  396.  The  funds  derived  from  the  first  named  source 
are  applicable  in  the  first  instance  to  the  payment  of  the  ex- 
penses of  the  corporation,  and  the  moneys  derived  from 
assessments  can  be  applied  only  to  the  payment  of  losses, 
and  the  power  to  make  such  assessments  is,  by  statute, 
clearly  limited  by  the  amount  of  losses  sustained  and  un- 
paid at  the  time  of  making  the  assessment.  1  G.  &  fi.,  §§ 
46,47, 50,  p.  395. 
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The  language  of  the  act  is,  in  our  opinion,  too  plain  to  admit 
of  construction.  It  is  quite  apparent  that  the  purpose  of 
the  le^lature  was  to  protect  pohcy-holders  from  assess- 
ments for  the  mere  purpose  of  paying  the  salaries  of  of- 
ficers, fixed  by  themselves,  and  thus  compel  the  exaction 
of  a  sufficient  cash  premium  to  meet  current  expenses  at 
least.  This  makes  the  premium  note  sacred  to  the  purpose 
of  indemnity  of  members  against  losses  by  fire,  tends  to  a 
prompt  and  cheerful  payment  of  assessments,  because  of  the 
certainty  that  the  money  will  go  exclusively  to  the  payment 
of  losses  and  cannot  lawfully  be  used  for  any  other  purpose, 
and  lawfully  protects  the  public  fi:om  the  depredations  of 
institutions  conducted  with  a  view  merely  to  the  aggran- 
dizement of  their  managers. 

In  the  present  case  the  assessment,  being  for  $22,521  26, 
when  the  liability  for  losses  was  only  $12,661,  was  not  au- 
thorized by  law,  and  no  right  of  action  upon  the  defend- 
ant's premium  note  arose  by  his  refusal  to  pay  the  assess- 
ment made  upon  him. 

The  judginent  is  affirmed,  with  costs. 

J.  U.  McDonaMy  A*  L.  Boachej  D.  Sheeks  and  J.  Davis^  for 
appellant* 

J.  JEL.  Mdlett,  for  appellee. 


Black  v.  Weathebs  and  Another. 

VoLUNXART  AsnaHMSSTS. — ScHXDULK. — ^The  sohedule  of  personal  property 
required  by  section  two  of  the  act  regulating  assignments  for  the  benefit 
of  creditors,  (1  G.  &  H.  114,)  is  not  part  of  tho  indenture  of 
assignment)  and  need  not  be  recorded  with  it  in  the  recorder's  office. 

Sams.— The  object  of  the  act  is  to  secure  an  equitable  distribution  of  the 
debtor's  estate,  and  when  the  indenture  of  assignment  conforms  to  the 
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reqairements  of  the  act,  and  there  has  been  a  substantial  compliance  by 
the  assignee,  the  courts  should  not,  by  a  technical  construction  of  the 
language  of  the  act,  defeat  the  evident  purpose  of  the  legislature. 

APPEAIi  from  the  Orange  Circuit  Court. 

Ray,  J. — The  appellant  brought  his  action,  claiming  as 
assignee,  by  virtue  of  an  assignment  executed  to  him  under 
the  act  providing  for  voluntary  assignments  for  the  benefit 
of  creditors,  and  charging  that  one  of  the  appellees  had, 
subsequent  to  the  execution  of  the  instrument  conveying 
the  property,  and  the  qualification  of  the  appellant  under 
the  trust,  obtained  judgment  against  the  assignors;  that 
under  his  direction  the  sheriff  of  the  county,  who  was  also 
made  a  defendant,  had  levied  an  execution  issued  upon 
said  judgment  upon  certain  real  estate  included  in  the 
assignment,  and  was  about  to  sell  the  same.  The  appellant 
prayed  an  injunction,  and  for  other  proper  relief.  A  de- 
murrer was  sustained  to  the  complaint,  and  judgment 
entered  thereon. 

It  is  insisted  that  as  the  injunction  was  refused,  and  the 
time  fixed  for  the  sale  has  now  passed,  a  reversal  of  this 
judgment  cannot  avail  the  appellant.  This  maybe  true, 
80  far  as  the  prayer  for  an  injunction  is  to  be  considered, 
but  if  the  complaint  is  sufficient  for  the  purposes  of  an 
injunction,  the  prayer  for  proper  relief  upon  the  facts  stated 
required  the  court  to  determine  the  validity  of  the  levy  and 
the  lien  of  the  judgment  attempted  to  be  enforced  upon 
the  land. 

The  only  point  in  which  it  is  urged  that  the  complaint  is 
defective,  is  that  it  does  not  aver  the  filing  in  the  office  of 
the  recorder  of  the  county  of  the  schedule,  which  by  law 
is  required  to  accompany  the  indenture  of  assignment. 

The  second  section  of  the  act  "providing  for  voluntary 
assignments  of  personal  and  real  property  in  trust  for  the 
benefit  of  creditors,  and  regulating  the  mode  of  administer- 
ing the  same,"  (1  G.  &  H.  114,)  requires  that  "all  assign- 
ments under  the  act  shall  be  by  indenture,  duly  signed  and 
acknowledged  before  some  person  duly  authorized  to  take 
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the  acknowledgment  of  deeds,  and  shall,  within  ten  days 
after  the  execution  thereof,  be  filed  with  the  recorder  of 
the  county  in  which  the  assignor  resides,  whose  duty  it 
shall  be  to  record  the  same  as  deeds  are  recorded.  The  in- 
denture of  assignment  shall  contain  a  full  description  of  all 
real  estate  thus  assigned,  and  be  accompanied  by  a  schedule 
containing  a  particular  enumeration  and  description  of  all  the 
personal  property  assigned."  It  is  also  provided  that  "no 
assignment  under  this  act  shall  convey  to  the  assignee  any 
interest  in  the  property  so  assigned,  untU'such  assignment  is 
recorded  as  provided  for  in  this  section."  This  section  does 
not  require  that  the  schedule  shall  be  made  part  of  the  in- 
denture of  assignment.  If  it  were  intended  that  the  schedule 
should  be  part  of  the  instrument  itself,  it  could  be  of  no 
moment  whether  the  description  of  the  real  estate  were 
contained  in  the  instrument  of  assignment  or  in  the  ac- 
companying schedule;  but  keeping  in  view  the -distinction 
between  the  indenture  itself,  which  the  section  requires  to 
be  copied  in  the  recorder's  office,  and  the  schedule,  which 
it  does  not  in  terms  require  to  be  there  recorded,  the  pro- 
vision designating  the  instrument  which  shall  contain  the 
description  of  the  real  estate  becomes  important  The  as- 
signment transfers  the  title  to  real  estate,  and,  in  accordance 
with  the  policy  of  our  statutes,  should  be  placed  upon 
record  with  all  instruments  having  a  like  eftect.  The 
schedule  contains  simply  a  description  and  enumeration  of 
all  the  personal  property  assigned,  and  as  the  next  section 
requires  that  this  property  shall  be  "actually  delivered  into 
the  possession  of  the  assignee,"  it  would  not  be  in  accord- 
ance with  the  legislative  policy  of  this  State  to  have  the 
schedule  placed  upon  the  record  of  deeds  in  the  recorder's 
office. 

Again,  the  distinction  between,  the  instrument  of  assign- 
ment and  the  schedule  accompanying  it  is  still  more  dis- 
tinctly recognized  in  the  third  section  of  the  act,  and  it 
is  there  i>rovided  that  "within  fifteen  days  after  tlie  exe- 
cution of  any  such  assignment,  the  trustee  shall  file  a 
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copy  of  the  assignment  and  schedule  in  the  office  of  the 
clerk  of  the  Common  Pleas  Court."  With  that  court  is 
placed  the  supervision  of  the  execution  of  the  trust,  and  a 
copy  of  both  instruments  is  required  to  be  filed  in  the  clerk's 
office  of  that  court,  to  enable  the  judge  thereof  to  fix  the 
liability  of  the  trustee  by  the  extent  of  the  trust  estate. 
The  language  used  in  this  section  clearly  indicates  that  the. 
requirement  expressed  in  the  former  section  did  not  include 
the  recording  of  the  schedule,  as,  in  this  section,  that  in- 
strument is  referred  to  in  express  terms. 

The  act,  some  provisions  of  which  we  have  considered, 
discloses  the  legislative  purpose  in  the  enactment  of  the 
statute.  That  purpose  was  to  enable  debtors  in  embar- 
rassed or  failing  circumstances  to  make,  under  the  supervis- 
ion of  the  court,  an  equal  and  just  distribution  of  all  their 
property.  The  act  contains  provisions  protecting  the  cred- 
itors from-attempted  fraud  on  the  part  of  the  debtor,  and 
subjecting  to  the  trust  property  fraudulently  omitted  from 
the  assignment  or  schedule.  The  intent  of  the  act  is  to 
secure  an  equitable  distribution  of  the  debtor's  estate,  and 
prevent  one  creditor  from  obtaining  undue  advantage  over 
others.  When,  therefore,  the  instrument  upon  its  face  con- 
forms to  the  requirements  of  the  act,  and  a  substantial 
compliance  has  also  been  made  by  the  trustee,  this  court 
should  not,  by  a  technical  construction  of  the  language  of 
the  law,  defeat  the  evident  legislative  purpose.  The  de- 
murrer should  have  been  overruled. 

The  judgment  is  reversed,  mth  costs,  and  the  cause  re- 
manded for  further  proceedings. 

W.  Q.  Gresham,  J.  H.  BuOer,  J.  H.  Stotsenburg  and  T.  M. 
Brawn,  for  appellant. 

J.  ^  T.  L.  ColUnSj  for  appellees. 
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The  State  v.  Mooee. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Rat,  J, — ^Action  against  the  surety  upon  a  recognizance, 
.where  judgment  of  forfeiture  had  been  entered  as  to  the 
principal,  and  a  default  against  the  appeUee.  Answer, 
admitting  the  entry  of  the  default,  but  averring  that  the 
same  was  so  entered  by  mistake  and  was  afterwards,  on 
motion,  and  by  consent  of  appellant,  and  by  the  order 
and  judgment  of  the  court,  set  aside.  A  demurrer  was 
overruled  to  this  answer.  It  is  insisted  that  this  was 
error,  because  the  record  filed  with  the  complaint,  and 
the  additional  record  filed  with  the  answer,  disclose  that  the 
correction  of  the  record  waa.made  more  than  one  year  after 
the  entry  of  the  default.  The  statute  requires  that  if, 
without  sufficient  excuse,  the  defendant  in  any  criminal  case, 
when  under  recognizance,  fails  to  appear  when  required,  the 
court  shall  direct  that  fact  to  be  entered  upon  its  minutes, 
and  the  prosecuting  attorney  may  at  any  time  thereafter 
proceed  by  action  against  the  bail  upon  the  recognizance. 
No  judgment  can  be  taken  against  the  surety  simply 
upon  the  default  of  the  defendant,  and  therefore  the  statute 
providing  for  relief  against  judgments  has  no  application.  In 
this  case,  so  far  as  the  bail  was  to  be  affected,  the  court  could 
only  note  the  default  of  the  principal.  The  default  became 
part  of  the  record,  and  until  that  record  was  closed  against 
the  surety  by  final  judgment,  it  could,  upon  a  proper  case 
being  made,  be  corrected.  The  record  in  this  case  recites 
that  upon  the  appearance  of  the  parties,  and  it  being  shown 
to  the  court  that  the  default  and  forfeiture  were  made 
and  entered  through  mistake,  on  motion  of  the  defendant, 
the  same  is  set  aside  and  held  for  naught.  The  nature 
of  the  mistake  is  not  disclosed,  and  for  aught  that  appears 
it  may  have  occurred  through  a  clerical  error,  and  the 
records  themselves  may  have  proved  this  fact.    But  if  the 
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court  committed  an  error,  the  exception  should  have  been 
taken  at  the  time. 

The  appellant  replied  in  two  paragraphs.  The  first  char- 
ges fraud,  in  that  the  prosecuting  attorney  received  a  cer- 
tain sum  of  money  from  the  appellee,  and  agreed  in  consid- 
eration thereof  to  appear  in  the  Circuit  Court  and  have 
said  judgment  of  forfeiture  set  aside.  There  is,  however, 
no  averm^it  that  the  prosecutor  fulfilled  his  agreement,  and 
therefore  no  showing  that  the  appellant  suffered  any  injury 
from  the  alleged  fraud.  The  second  paragraph  charges 
fraud  generally.  Demurrers  were  properly  sustained  to 
these  paragraphs. 

The  judgment  is  affirmed. 

D.  M  WilUamsony  Attorney  General,  for  the  State. 

C7.  C.  NavCj  for  appellee. 


Cooper  v.  Johnson. 

ExcusABLB  NsoucT. — ^Abubb  OF  DucsiTiON. — Section  99  of  the  code 
giyes  to  the  lower  courts  a  discretion  to  relieve  a  party  from  a  judgment 
taken  against  him  through  his  mistake,  &o.,  and  the  Supreme  Court  will 
not  review  the  exercise  of  this  power,  unless  that  discretion  has  been 
plainly  ahnaed. 

APPEAL  from  the  Bipley  Ch-cuit  Court 

Elliott,  J. — Suit  by  Johnson  against  Cooper^  the  appellant, 
and  one  Maxley.  Process  was  duly  served  on  the  defend- 
ants and  judgment  rendered  by  de&ult.  Afterwards  and  du- 
ring the  same  term  of  the  court  at  which  the  judgment  was 
rendered.  Cooper  appeared,  and  on  affidavit  filed  moved  the 
court  to  set  aside  the  judgment  and  default,  and  permit  him 
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to  defend.  The  motion  was  overruled;  to  which  ruling 
Cooper  excepted,  and  appeals  to  this  court. 

The  grounds  of  defense  stated  by  Cooper  in  his  affidavit 
were,  that  he  executed  the  note  on  Sunday;  that  he  signed 
the  note  only  as  surety  for  3Iaxleyj  and  that  after  its 
maturity,  and  more  than  a  year  prior  to  the  commence- 
ment of  the  suit,  he  gave  the  plaintifi'  verbal  notice  to 
proceed  without  delay  to  collect  the  note  by  suit  against 
Maodeyj  but  that  he  had  failed  to  do  so,  and  that  Maxley  had 
become  insolvent,  &c.  It  is  further  stated  in  the  affidavit, 
as  an  excuse  for  not  appearing  to  the  action  before  the 
default  and  judgment,  that  he.  Cooper y  came  to  Versailles 
where  the  court  was  held,  on  Monday  the  first  day  of  the 
term,  to  attend  to  the  case,  and  there  saw  the  plaintiff  and 
Maxley;  that  arrangements  were  being  made  by  them  to 
settle  said  claim  so  as  to  save  him,  Cooper,  harmless;  that 
they  were  considering  a  proposition  that  Maxley  should 
execute  to  Johnson  a  mortgage  on  land  in  Missouri,  to  secure 
said  claim,  but  had  not  agreed  on  the  terms;  that  on  the 
same  day,  the  plaintiff  told  said  Cooper  that  he  believed  he 
could  arrange  the  suit  then  pending  so  as  to  get  said  note 
secured  by  Maxky,  and  that  he  thought  he  could  fix  up  the 
claim  with  Maxley,  and  that  he,  Cooper,  should  not  be  uneasy 
about  the  matter;  that  said  Maxley  also  told  him,  in  the 
plaintiff's  presence,  not  to  be  uneasy,  that  he  would  fix  the 
matter  up  with  the  plaintiff  so  as  to  save  him.  Cooper^ 
harmless;  that  relying  on  said  assurances,  he  did  not 
appear  to  said  action  nor  employ  an  attorney;  that  the 
default  was  taken  against  him  on  Tuesday,  and  that  he 
afterwards  learned  that  the  Missouri  land  which  Maxley 
proposed  to  mortgage  was  already  covered  by  mortgages 
to  its  full  value,  which  was  unknown  to  him,  Cooper,  until 
after  the  default. 

Cooper  also  filed  the  affidavit  of  Maxley,  in  which  it  was 
stated  that  he  was  the  principal,  and  Cooper  only  his  surely, 
on  the  note  sued  on;  that  before  the  suit  was  commenced, 
on  the  —  day  of ^  1865,  he  paid  the  plaintiff  the 
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interest  on  the  note,  not  then  due,  but  which  interest 
would  become  due  on  the  21st  of  Aprilj  1866,  at  the  rate  of 
ten  per  cent.,  in  consideration  of  which  the  plaintiff  agreed 
that  the  said  Maxley  might  have  until  the  21st  of  Aprils 
1866,  to  pay  the  principal  of  said*  note;  that  said  agree- 
ment for  the  extension  of  time  was  made  without  the 
knowledge  or  consent  of  Cooper.  Maxley  also  stated  in  his 
affidavit  that  on  Monday^  the  first  day  of  the  term,  there 
was  a  negotiation  pending  between  him,  the  plaintiff,  and 
Cooper  J  in  regard  to  a  compromise  of  the  note  by  giving  a 
mortgage  security  therefor,  either  to  the  plaintiff'  or  to 
Cooper}  that  he,  Maxley,  left  Versailles  on  MoTiday  night  on  . 
business,  and  understood  that  the  case  would  not  bo  called 
up  until  the  third  day  of  the  term,  and  intended  to  return 
at  that  time  and  close  up  the  compromise  if  possible,  and 
did  not  know  that  a  default  had  been  taken  until  Wednes- 
day  noon. 

The  motion  was  founded  on  the  latter  clause  of  section 
99  of  the  code,  which  reads  thus:  "  The  court  may  also,  in 
its  discretion,  allow  a  party  to  file  his  pleadings  after  the 
time  limited  therefor,  and  at  any  time  within  one  year 
relieve  a  party  from  a  judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect, 
and  supply  an  omission  in  any  proceeding.'*  2  G.  &  H., 
p.  118. 

This  provision  of  the  statute  authorizes  the  court,  in  its 
discretion,  to  relieve  a  party  from  a  judgment  taken  against 
him  under  the  circumstances  stated  therein,  and  it  is  settled 
that  where  a  discretionary  power  is  vested  in  an  inferior 
court,  there  must  be  a  plain  case  of  the  abuse  of  that  dis- 
cretioQ  in  order  to  justify  the  interference  of  this  court. 
Carlisle  v.  Wilkinson^  12  Ind.  91,  and  authorities  there  cited. 
Such,  we  think,  is  not  this  case.  Cooper  knew  the  suit  was 
pending,  and  there  was  nothing  to  prevent  bim  from  appear- 
ing and  making  his  defense,  if  he  had  any.  He  knew  that 
Maxley  was  proposing  to  secure  the  note  by  a  mortgage  on 
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JUtssouri  lands,  and  left  the  case  undefended  in  the  hope 
that  the  arrangement  would  be  consummated,  without 
employing  counsel  or  making  any  provision  for  a  defense 
in  the  event  of  a  fEulure  of  the  proposed  arrangement. 

This,  the  court  below  seems  not  to  have  regarded  in  the 
light  of  excusable  neglect,  and  we  do  not  think  the  facts 
presented  show  such  an  abuse  of  the  discretionary  power 
of  the  court  as  to  justify  a  reversal. 

The  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs. 

JSarrington  and  Baseburgh,  for  appellant 


Whiteside  v.  Adams. 

Motion  to  Set  Aside  ▲  Default. — An  affidayit  filed  in  support  of  a  motion 
to  set  aside  a  default,  can  only  be  made  part  of  the  record  by  a  bill  of 
exceptions. 

DsrECT  OF  Parties. — An  objection  to  a  complaint  for  a  defect  of  parties 
must  first  bo  made  in  the  court  below. 

Service  of  Process. — Default. — Where  a  Judgment  has  been  taken  by  de- 
fault, an  objection  to  the  serrice  of  process  must  be  made  the  ground  of 
an  application  to  be  relieyed  from  the  judgment  before  it  can  be  noticed 
in  the  Supreme  Court. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Prazer,  J. — Adams  sued  Whiteside  upon  a  judgment 
rendered  in  another  state.  The  summons  was  returned  by 
the  sheriff',  served  "  by  leaving  a  copy  at  the  last  usual  place 
of  Abram  L.  WhUesideJ'  On  the  19th  of  October,  1864, 
Whiteside  was  defaulted  and  judgment  rendered  against 
him  for  $2,065  57.    At  the  May  term,  1865,  both  parties 
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appeared,  and  the  defendant,  upon  affidavit,  moved  to  set 
aside  the  default,  and  for  liberty  to  defend  the  suit.  The 
motion  was  overruled  and  he  appeals. 

The  errors  assigned  question  the  sufficiency  of  the  service 
of  the  process,  the  sufficiency  of  the  complaint,  and  the 
ruling  upon  the  motion  to  set  aside  the  default. 

The  last  of  the  questions  thus  raised  must  be  decided 
against  the  appellant.  The  affidavit  on  which  the  motion 
was  based  could  only  be  made  part  of  the  record  by  bill  of 
exceptions,  and  as  this  was  not  done  we  cannot  properly 
know  its  contents,  and  without  such  knowledge  we  cannot 
say  that  the  court  erred  upon  the  motion.  Thompson  v. 
White,  18  Ind.  873. 

The  complaint  is  said  to  be  bad  for  the  reason,  only,  that 
there  was  a  defect  of  parties.  This  objection  cannot  be 
successfully  made  for  the  first  time  in  this  court.  The 
same  remark  applies  to  the  return  to  the  process,  that  defect 
not  having  been  made  the  ground  of  a  motion  to  set  aside 
the  default.    Harlan  v.  Edwards,  18  Ind.  430. 

The  judgment  is  affirmed,  with  costs. 

R.  HUl  and  J.  M.  Rogers,  for  appellant. 

W.  Herrod,  A.  G.  Porter,  B.  Harrison  and  W.  P.  FishbacK 
for  appellee. 


SiCELOFP  and  Another  v.  Redman's  Administrator. 

BoLB  IK  Shelley's  Case. — As  the  common  law  has  been  adopted  by  statute  in 

this  State,  the  rule  in  SheUetfB  case  is  binding  upon  the  courts  as  a  law 

of  real  property.    Page  269. 
Sake. — Dbvueb. — A  deyise  to  one  *'  for  his  use  and  benefit  during  his  Ufe, 

and  then  to  his  heirs  and  assigns,"  is  within  the  rule  in  SheUet^t  case. 

Page  261. 
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Same. — Exbcittort  Trust. — But  where  there  is  an  executory  trust,  with  a  dis- 
cretionary power  Tested  in  the  trustee,  the  rule  does  not  apply.    Page  262. 

Sake. — Personal  Property. — ^The  rule  applies  to  real  estate  only,  not  to 
personal  property.    Page  262. 

APPEAL  from  the  Flmfd  Common  Pleas. 

Elliott,  J. —  Virginia  Sicdoff  and  Maria  F.  Bairdy  the 
appellants,  filed  a  complaint  in  the  Common  Pleas  Court 
of  Floyd  county  against  John  H.  Stotsenburgy  administrator 
de  bonis  non  of  the  estate  of  Isaac  Redmany  deceased,  alleg- 
ing that  they  are  the  daughters  of  Isaac  RedmaUy  who  de- 
parted this  life  on  the  4th  day  of  Juhjy  1856,  and  are  the 
same  Virginia  Sicdoff  and  Maria  F.  Baird  referred  to  and 
named  in  item  four  of  the  last  will  and  testament  of  said 
Isaac  Redman;  that  there  was  then  in  the  hands  of  said 
administrator,  and  under  his  control,  derived  from  the  sale 
of  the  real  estate  in  LouismLUy  Kentucky^  referred  to  in  item 
six  of  the  last  will  of  said  Isaac  Redmanj  ahout  the  sum  of 
$40,000,  to  be  invested  in  real  estate,  and  for  distribution 
under  the  terms  of  said  will;  that  the  plaintiffs  had  de- 
manded of  the  administrator  that  their  shares  of  said  fund 
under  the  will,  so  far  as  it  was  to  remain  in  personalty, 
should  be  paid  to  them  in  money,  for  their  own  exclusive  use 
and  benefit,  and  that  the  real  estate  in  which  their  portions 
of  said  fund  were  invested  should  be  conveyed  to  them  re- 
spectively in  fee  simple;  but  that  said  administrator  refused 
so  to  do,  claiming  that,  under  said  will,  the  plaintiffs  were 
only  entitled  to  a  life  estate  in  the  real  estate,  and  to  a  life 
interest  in  the  personalty,  and  that  he  would  so  convey  the 
real  estate  and  invest  the  personalty.  The  complaint  prays 
that  the  plaintiffs*  interest  in  said  fund,  so  far  as  it  was  to 
remain  in  personalty  under  the  will,  should  be  paid  to  them, 
as  their  absolute  property,  and  that  the  real  estate,  in  which 
a  portion  of  the  fund  was  to  be  invested  under  the  will,  should 
be  conveyed  to  them  in  fee  simple,  and  for  general  relief. 
The  will  had  been  duly  admitted  to  probate,  and  a  copy  of 
it  was  made  part  of  the  complaint.  The  fourtli  clause,  or 
item,  contains  the  devise  or  bequest  to  the  plaintiffs,  but 
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as  other  portions  of  the  will  are  deemed  to  have  a  material 
bearing  on  the  question  involved  in  the  case,  we  give  it 
entire: 

"In  the  name  of  the  Benevolent  Father  of  aU,  I,  Isaac 
Sedmaiij  of  the  county  of  Floyd,  and  State  of  Indiana^  do 
make  and  publish  this,  my  last  will  and  testament. 

"JSem  1.  1  devise  and  bequeath  to  my  beloved  wife  so 
much  of  my  estate  as  the  present  law  defines  for  the 
widow^s  dower;  also,  all  my  household  and  kitchen  furni- 
ture, with  such  other  of  my  personal  property  as  she  may 
desire. 

"jRewi  2.  I  devise  and  bequeath  to  my  son,  William  J". 
Bedman,  $4,000;  $8,000  of  which  shall  be  in  real  estate,  the 
rents  and  use  of  which  shall  be  for  his  benefit  during  his 
life,  and  for  his  wife,  should  she  outlive  him,  so  long  as  she 
remains  a  widow,  then  to  belong  to  said  WiUiam^s  heirs  and 
their  assigns. 

"ii!em  3.  I  devise  and  bequeath  to  my  grandson,  Henry 
C.  Bedmarij  $1,500,  $1,000  of  which  shall  be  in  real  estate, 
for  his  use  and  benefit  during  his  lifetime,  then  to  his  heirs 
and  assigns.  .   ,,  *  ^ 

^^Item  4.  After  the  payment  of  my  funeral  expenses,  my 
just  debts,  the  expenses  of  settling  my  estat'^d  aild  adjusting 
the  gifts  and  dower  named  in  items  one,  two  aa^  three^iH  /  *  \ 
devise  and  bequeath  the  entire  remaining  .amount  of  my 
property,  in  equal  proportions,  to  my  son,  Bc^^  fj^  ffedmcin^.     / 
and  my  daughters,  Maria  Baird  and  Virginia  ^dof.    Thg*->*'' 
amount  to  Bobert  shall  be  to  him,  his  heirs  ana  sSlfi^ns. 
The  amount  to  Maria  shall  be  for  her  use  and  benefit  dur- 
ing her  lifetime,  then  to  her  heirs  and  assigns.    The  amount 
to  Virginia  shall  be  for  her  use  and  benefit  during  her  life- 
time, then  to  her  heirs  and  their  assigns.    At  least  two- 
thirds  of  Marians  and  Virginians  portions  shall  be  in  real 
estate. 

^^liem  6.  I  do  hereby  nominate  and  appoint  my  beloved 
wife,  Isabella  Bedman,  and  my  son,  Bobert  L.  Bedman, 
executors   of  this  my  last  will  and  testament,  hereby 


254  SUPREME  COUET  OF  DTOIANA. 

Siceloff  and  Another  v.  Redman's  Administrator. 

authorizing  and  empowering  them  to  compromise,  adjust, 
release  and  discharge,  in  such  manner  as  they  may  deem 
proper  and  best,  the  debts  and  claims  due  me,  and,  if  they 
shall  think  it  best,  in  order  to  comply  with  this  my  last  will, 
to  sell  or  exchange  all  or  any  part  of  my  real  estate,  to  exe- 
cute, acknowledge  and  deliver  deeds  in  fee  simple  for  the 
same,  and  to  purchase  real  estate  in  such  places  and  for 
such  price  as  they  think  best  and  proper  to  comply  and  fill 
the  bequests  of  this  .my  last  will  and  testament. 

^^Item  6.  The  real  estate  belonging  to  me  in  Louisville^ 
Kentucky,  shall  not  be  sold,  exchanged  or  divided  without 
the  consent  and  approval  of  my  said  executors,  but  the 
rents  and  profits  of  it  may  be  divided  between  my  heirs, 
according  to  justice,  taking  this  my  will  for  the  criterion 
for  division. 

" Jtew  7.  My  heirs  shall  not  have  power  to  force  or  com- 
pel my  executors  to  sell  or  divide  my  real  estate,  that  I 
now  own  or  may  hereafter  purchase,  for  the  period  of  ten 
years  from  this  date, 

"I  do  hereby  revoke  all  former  wills  by  me  made. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  29th  day  of  DecgnJber,  A.  D.  1855. 

his 

(Signed)  "Isaacs Redman,"  [seal.] 

mark. 

It  was  duly  attested  by  two  witnesses. 

The  court  sustained  a  demurrer  to  the  complaint,  because 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  rendered  final  judgment  against  the  plaintifiTs  for  costs, 
to  which  they  excepted. 

The  question  presented  in  the  case  for  our  consideration 
and  decision  is,  whether,  under  the  provisions  of  RedmarCs 
will,  his  daughters,  Maria  and  Virginia,  are  entitled  to  an 
absolute  property  in  that  portion  of  the  fund  in  the  hands 
of  the  administrator,  not  to  be  invested  in  real  estate,  in 
which  they  have  an  interest,  and  to  a  fee  simple  in  the  real 
estate  to  be  purchased  with  the  residue,  or  only  to  an  estate 
for  life?    The  appellants  insist  that,  under  the  rule  in 
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Shelley's  case,  they  are  entitled  to  an  absolute  property  in  the 
personalty,  and  to  a  fee  simple  in  the  real  estate  to  be  pur- 
chased by  the  administrator  under  the  provisions  of  the  .will. 

Shellejfs  case  was  decided  in  the  twenty-third  year  of 
the  reign  of  Mizcxbeth,  and  is  reported  in  1  Coke's  R.  94. 
The  rule  declared  in  the  case  is  stated  to  be,  "that  when 
the  ancestor,  by  any  gift  or  conveyance,  taketh  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  mediately  or  immediately  to  his  heirs,  in  fee 
or  in  tail,  *his  heirs*  are  words  of  limitation  of  the  estate, 
and  not  words  of  purchase,"  The  word  heirs,  or  heirs  of 
the  body,  create  a  remainder  in  fee  or  in  tail,  and  the  theory 
of  the  rule  is,  that  the  law,  to  prevent  an  abeyance,  vests 
the  remainder  in  the  ancestor,  who  is  the  tenant  for  life,  and 
by  a  conjunction  of  the  two  estates,  the  estate  for  life  is 
swallowed  up  or  merged  in  the  remainder,  which  is  e'xecu- 
ted  on  the  estate  for  life;  and  the  tenant  for  life  thereby 
becomes  tenant  in  fee  or  in  tail. 

Mr-  Washbumy  in  his  excellent  work  on  real  property, 
speaking  in  reference  to  this  rule,  correctly  remarks  that 
its  peculiarity  is,  "that  while  in  form  the  estate  has  two 
parts,  a  particular  one  for  life,  wj^  a  contingent  remainder 
to  the  heirs  of  the  tenant  who  takes  the  particular  estate, 
it  is,  constructively,  a  single  estate  of  inheritance  in  the 
first  taker.  The  form  of  limitation  of  such  estates  is  to 
the  grantee  or  devisee  for  life,  and  after  his  death  to  his 
heirs  or  the  heirs  of  his  bo4y>  either  mediately  or  immedi- 
ately, both  estates  being  created  by  the  same  deed  or  devise. 
This  rule,  instead  of  regarding  a  part  of  the  entire  estate  as 
in  the  ancestor,  and  a  part  in  his  heirs,  considers  the  entire 
estate  as  being  in  him  alone ;  that  the  intent  in  creating  it 
was  to  have  it  go  in  a  certain  line  of  succession,  and  if  the 
first  taker  died  intestate,  his  heirs  should  take  by  descent 
from  him  and  not  as  purchasers  under  the  original  limita- 
tion.''   2  Wash,  on  Eeal  Prop.,  p.  268. 

Various  reasons  have  been  suggested  for  the  rule  in 
its  origin.    Mr.  Petersdorff  in  his  abridgment  states  them 
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to  be,  that  "K  the  construction  had  been  made  accordmg 
to  the  strict  meaning  of  the  words,  A  would  have  taken 
only  an  estate  for  hfe,  and  the  remainder  to  the  heirs,  &c., 
of  A  would  have  been  considered  as  words  of  purchase, 
giving  a  contingent  remainder  to  the  heirs,  &c.,  of  A^  accor- 
ding to  the  rule  of  law  that  nemo  est  hceres  viventis;  but  such  a 
construction  would  have  been  attended  with  these  incon- 
veniences: 1.  The  lord  of  the  fee  would  have  been  de- 
prived of  the  wardship  and  marriage  of  the  heir ;  because, 
in  that  case,  the  heir  would  have  taken  as  a  purchaser, 
without  claiming  anything  from  his  ancestor  by  descent. 
2.  The  remainder  to  the  heir  or  heirs  of  the  body  being 
contingent  until  the  death  of  the  tenant  for  life,  the  inheri- 
tance would  have  been  in  suspension  or  abeyance,  which 
was  never  allowed  but  in  cases  of  absolute  necessity; 
because  the  abeyance  of  the  inheritance  created  a  sus- 
pension of  various  operations  of  law,  particularly  of  the 
remedies  for  the  recovery  of  land  by  real  actions.  3.  If  the 
remainder  in  those  cases  had  been  construed  to  be  contin- 
gent, no  alienation  could  have  taken  place  in  the  lifetime 
of  the  ancestor."    Vol.  14,  p.  222.    See,  also,  4  Kent  216. 

But,  whatever  reasons  may  have  induced  the  rule  in  its 
origin,  it  has  ever  been  regarded  by  many  of  the  ablest 
jurists,  even  in  England^  where  it  originated,  with  disappro- 
bation, as  productive  of  injustice,  and  especially  in  its 
application  to  devises,  by  casting  the  estate  in  fee  upon 
the  tenant  for  life,  and  thereby  defeating  the  remainder 
to  the  heirs,  in  violation  of  the  clearly  expressed  inten- 
tion of  the  testator.  And  though  the  rule  was  adhered  to 
by  the  courts  of  that  country  until  abrogated  or  modified  by 
the  statute  of  3  and  4  Wm.  4,  ch.  106,  (see  note  to  4  Kent, 
3  ed.  229)  it  has  been  the  source  of  much  discussion,  legal 
refinement  and  learning. 

The  rule  is  applied  to  devises  of  real  estate,  but  as  it  is 
the  fundamental  maxim  in  the  construction  of  devises,  that 
the  intention  of  the  testator,  when  apparent,  must  govern, 
if  not  inconsistent  with  some  established  rule  of  law,  it  is 
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held  that  the  word  '  heirs/  or  words  *  heirs  of  the  body,'  may 
be  construed  to  have  been  used  as  a  mere  description  of 
the  pei-sons  to  whom  the  remainder  is  devised,  and  thereby 
become  words  of  purchase,  and  not  of  limitation,  where 
the  testator's  intent  so  to  use  them  is  so  fully  expressed  in 
the  will  as  to  leave  no  doubt  in  any  reasonable  mind  of  that 
intent.  But  even  this  rule,  thus  strongly  stated  against  the 
remainder-man,  is  again  frittered  away  by  a  refined  subdi- 
vision into  a  particular  intent,  as  applied  to  the  tenant  for 
life,  and  a  general  intent  as  to  the  estate  in  remainder. 

The  question  arose  upon  a  devise  of  real  estate,  in  the 
famous  case  of  Perrin  v.  Blake^  decided  in  the  King's  Bench 
in  1770,  and  removed  by  writ  of  error  to  the  Exchequer 
Chamber,  where  it  was  decided  in  1772.  In  the  former 
court  it  was  held  by  three  judges  against  one,  that  the  rule 
in  SheUeifs  case  did  not  apply;  but  the  judgment  was 
reversed  in  the  Exchequer  Chamber,  seven  judges  against 
one  holding  that  the  rule  did  apply  and  that  John  Williams^ 
the  first  taker,  took  an  estate  tail. 

Sir  WiUiam  BlackstonSj  in  his  opinion  in  the  Exchequer 
Chamber,  in  favor  of  the  application  of  the  rule  in  that 
case,  admitted  ^'that  the  great  and  fundamental  maxim 
upon  which  the  construction  of  every  devise  must  depend, 
is  that  the  intention  of  the  testator  shall  be  fully 
and  punctually  observed,  so  far  as  the  same  is  consistent 
with  the  established  rules  of  law."  He  further  said  that 
"the  rule  in  Shdlen/s  case  is  not  to  be  reckoned  among  the 
great  fundamental  principles  of  judicial  policy,  which  can- 
not be  exceeded  or  transgressed  by  any  intention  of  the 
testator;  for  if  the  intention  of  the  testator  be  clearly 
and  manifestly  contrary  to  the  legal  import  of  the  words 
which  he  has  thus  hastily  and  unadvisedly  made  use  of,  the 
technical  rule  of  law  shall  give  way  to  this  plain  intention 
of  the  testator. 

"The  rule  of  law  laid  down  in  SheUq/s  case  is,  that 
where  the  ancestor  takes  an  estate  of  freehold,  with  re- 
mainder to  his  heirs,  or  heirs  of  his  body,  the  word 
Vol-  XXVL— 17. 
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*  heirs'  is  a  word  of  limitation  of  the  estate,  and  not  of  pur- 
chase ;  that  is,  in  other  words,  that  such  remainder  vests  in 
the  ancestor  himself;  and  the  heir  when  he  takes,  shall  take 
by  descent  from  him,  and  not  as  a  purchaser.  It  was  first 
established  to  prevent  the  inheritance  from  being  in  abey- 
ance, and  to  facilitate  the  alienation  of  land. 

"This  rule,  when  applied  to  devises,  may  give  way  to  the 
plain  and  manifest  intent  of  the  devisor;  provided  that  in- 
tent be  consistent  with  the  great  and  inmiediate  principles 
of  legal  policy ;  and  provided  it  be  so  fully  expressed  in  the 
testator's  will,  or  else  may  be  collected  from  thence  by  such 
cogent  and  demonstrative  arguments,  as  to  leave  no  doubt  in 
any  reasonable  mind  whether  it  was  his  intent  or  no." 

And  again,  referring  to  the  devise  in  that  case,  he  said : 
"  The  question  is  not  whether  the  testator  intended  that  his 
son  John  should  have  a  power  of  alienation ;  for  he  most 
clearly  expressed  that  the  son  should  not  have  such  a  power, 
The  question  is  not,  whether  the  testator  intended  that  his 
son  should  have  only  an  estate  for  life;  for  he  believed  there 
never  was  an  instance,  when  an  estate  for  life  was  expressly 
devised  to  the  first  taker,  that  the  devisor  intended  he 
should  have  any  more.  But  if  he  afterwards  gives  an  estate 
to  the  heirs  of  the  tenant  for  life,  or  to  the  heirs  of  his 
body,  it  is  the  consequence  or  operation  of  the  law  that  in 
this  cpse  supervenes  his  intention,  and  vests  a  remainder 
in  the  ancestor.  *  *  *  *  That  the  ancestor  was 
intended  to  take  an  estate  for  life  was  certain;  that  his 
heirs  were  intended  to  take  after  him  was  equally  certain; 
but  how  those  heirs  were  intended  to  take,  whether  as 
descendants  or  as  purchasers,  was  the  question?  If  the 
testator  intended  they  should  take  as  purchasers,  then  JohUj 
the  ancestor,  only  remained  tenant  for  life;  if  he  meant 
they  should  take  by  descent,  or  had  formed  no  intention 
about  the  matter,  then,  by  operation  and  consequence  of 
law,  the  inheritance  first  vested  in  the  ancestor." 

Now  with  great  deference  to  an  argument  emanating  from 
BO  distinguished  a  source,  we  venture  to  ask,  if  it  be  true,  as 
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stated,  that  in  such  a  case  the  clearly  expressed  intention 
of  the  testator  is  to  go  vera,  and  therefore  the  object  of  the 
inquiry  is  to  discover  that  intention,  and  if  it  be  true  as 
admitted  that  the  ancestor  was  intended  to  take  a  life 
estate  and  no  more,  and  if  the  testator  intended  that  the 
heirs  should  take  after  him,  how  could'  it  be  inferred  that 
he  intended  they  should  take  by  descent  from  the  ancestor, 
to  whom  he  had  not,  at  least  as  he  supposed,  given  an  es- 
tate that  could  descend?  On  the  contrary  is  it  not  clearly 
apparent  that  as  he  did  not  intend  to  devise  more  than  a 
life  estate  to  Johriy  which  would  terminate  at  his  death,  and 
could  not  therefore  descend  to  his  heirs,  he  must  have 
intended  that  the  heirs  should  take  directly  from  him  as 
purchasers,  or  as  the  root  of  a  new  stock,  and  not  by  de- 
scent from  the  ancestor? 

Lord  Mansjkld^  in  his  opinion  in  the  same  case,  in  the 
King's  Bench,  in  opposition  to  the  application  of  the  rule, 
said  "he  always  thought  that  as  the  law  had  allowed  a  free 
communication  of  intention  to  a  testator,  it  would  be  strange 
law  to  say,  ^now  you  have  communicated  that  intention,  so 
as  every  body  understands  what  you  mean,  yet  because  you 
have  used  a  certain  expression  of  art,  we  will  cross  your  in- 
tention and  give  your  will  a  diflterent  construction ;  though 
what  you  meant  to  have  done  is  perfectly  legal,  and  the  only 
reason  for  contravening  you  is  because  you  have  not  expres- 
sed yourself  like  a  lawyer/  That  his  examination  of  the 
question  always  convinced  him  that  the  legal  intention, 
when  clearly  explained,  was  to  control  the  legal  sense  of  a 
term  of  art,  unwarily  used  by  the  testator."  The  case  was 
first  reported  in  4  Burr.  2579,  but  is  more  fully  given  in  3 
Greenleaf 's  Cruise  on  Real  Property,  side  p.  813,  et  seq. 

The  rule  in  Shelley's  case  is  a  rule  of  the  common  law,  and 
as  the  common  law  has  been  adopted  in  this  State  by  statute, 
the  rule  is  binding  upon  the  courts  as  a  law  of  real  prop- 
erty in  Indiana. 

It  may  be  remarked  that  whatever  reasons  may  have 
once  existed  for  it  in  England  have,  even  there,  long  since 
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ceased,  and  no  good  reason  is  perceived  for  its  incorporar 
tion  into  the  legal  policy  of  this  country.  It  was  doubt- 
less introduced  into  many  of  the  other  states  as  into 
this,  as  a  part  of  the  common  law,  without  discussion  or 
question  as  to  its  propriety,  but  it  has  been  abrogated  in 
many  of  them  by  statute,  especially  in  its  application  to 
devises.  See  2  Wash,  on  Real  Prop.  276,  and  note.  Its 
propriety  as  a  rule  of  law,  in  this  State,  is  seriously  doubted, 
and  it  may  be  regretted  that  the  attention  of  the  legislature 
has  not  been  directed  to  the  propriety  of  its  repeal,  as  its 
only  effect,  and  more  particularly  in  its  application  to  de- 
vises, is  to  defeat  the  real  intention  of  testators. 

In  Sordm  v.  Gatewoody  1  Ind.  107,  the  question  arose 
upon  a  deed  to  real  estate  "to  Sarah  Gateicoodj  during  her 
natural  life,  and  to  her  children  and  their  assigns  forever." 
It  was  held  that  the  rule  in  SheUey^s  case  did  not  apply,  the 
words  "her  children"  being  words  of  purchase  and  not  of 
limitation. 

In  Doe  V.  JackmaUj  5  Ind.  283,  a  devise  of  lands  was  made 
"to  Gerardus  Meddack  and  Margaret  Patterson  for  and  dur- 
ing the  term  of  their  natural  lives,  and  after  their  decease 
to  their  children,  the  heirs  of  their  bodies,  forever."  It 
was  held  that  the  words  "their  children,"  being  words  of 
purchase  and  not  of  limitation,  should  control;  the  super- 
added words,  "heirs  of  their  bodies,"  being  regarded  but  as 
a  description  of  the  same  persons,  their  children,  and  the 
rule  therefore  did  not  apply.  In  the  opinion  of  the  court, 
by  Davison,  J.,  it  was  said  that  the  rule  in  Shelley's  case  "is 
no  doubt  a  law  of  real  property  in  Indiana,  Still  it  will  not, 
in  any  case,  be  allowed  to  override  the  manifest  intent  of  the 
testator,  provided  such  intention  be  not  unlawful  or  incon- 
sistent with  the  rules  of  law.  The  rule  is  not  designed  to  give 
meaning  to  words,  but  to  fix  the  nature  and  quantity  of  an 
estate.  Whenever,  then,  the  matter  becomes  certain  that 
the  term  heirs  is  used  with  an  intent  that  they  should  take 
as  purchasers,  the  instrument  should  be  so  construed. 
Indeed,  there  is  no  rule  that  can  guide  us  safely  through 
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the  numerous  cases  and  apparent  conflict  of  authorities  on 
this  subject,  save  that  which  looks  to  the  intent  of  the 
testator. 

"Upon  the  first  clause  of  the  devise  there  can  be  no  con- 
troversy. *I  give  all  my  lands/  &c.,  Ho  my  son  GerarduSy 
and  my  daughter  Margaret j  for  and  during  the  term  of  their 
natural  lives.'  This  language  admits  of  but  one  interpre- 
tation. The  purpose  of  the  testator  to  create  an  estate  for 
life  could  not  be  more  directly  or  strongly  expressed.  But 
the  language  thus  used,  explicit  as  it  may  be,  will  not  pre- 
vent the  application  of  the  rule,  unless  the  words  *  after  their 
decease  I  give  the  same  to  their  children,  the  heirs  of  their 
bodies,  forever,'  indicate  that  he  intended  to  dispose  of  an 
estate  in  remainder,  after  the  previous  life  estate  was  spent. 
If  fiill  eflfect  can  be  given  to  the  terms,  'their  children,' 
the  ease  is  clearly  with  the  plaintiff,  because,  'where  a  con- 
veyance was  to  A,  for  and  during  his  natural  life,  and  to  his 
children  forQver,'  this  court  held  that  the  rule  in  SheUejfs 
case  did  not  apply ;  that  the  words  *his  children,'  are  words 
of  purchase  and  not  of  limitation.  Sorden  v.  Gatewoody  1 
Ind.  107.  But  the  term  'heirs,'  is  one  of  limitation.  It 
has  a  fixed  and  legal  meaning,  and  a  mere  presumed 
intention  will  not  control  its  signification.  It  cannot  be 
held  a  word  of  purchase,  unless  the  testator's  intent  so  to 
use  it  appears  manifest." 

This  opinion  is  in  accordance  with  the  current  of  the 
leading  cases  on  the  subject. 

Applying  the  rules  of  construction  thus  stated  to  the 
clause  of  the  will  under  consideration,  it  must  be  ad- 
mitted that  they  bring  it  clearly  within  the  rule  in  Shdleifs 
case.  "  The  amount  to  Virginia  shall  be  for  her  use  and 
benefit  during  her  lifetime,  then  to  her  heirs  and  their  as- 
signs." Although  from  this  language  it  is  apparent  that 
the  testator  intended  that  Virginia  should  take  a  life  estate 
only,  and  that  her  heirs  should  take  after  her  death,  and  as 
the  estate  so  intended  to  be  granted  to  Virginia  would  ter- 
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miiiate  at  her  death,  and  could  not,  therefore,  descend  to 
her  heirs,  it  would  seem  apparent  that  the  testator  intended 
that  the  heirs  should  take  directly  from  him,  as  purchasers, 
and  not  by  descent  from  the  ancestor;  yet,  by  the  technical 
meaning  applied  to  the  word  heirs,  under  the  rule  in  Shdleifs 
case,  this  apparent  intention  is  denominated  a  presumed  in- 
tent, and  is  not  allowed  to  control  the  technical  meaning  of 
the  word  heirs,  or  in  other  words,  despite  the  apparent 
intent  of  the  testator,  the  rule  gives  the  fee  to  the  ancestor. 

But  wo  think  the  facts  as  they  appear  in  this  case  present 
a  valid  reason  why  the  rule  should  not  apply.  Specific  real 
estate  is  not  devised  by  the  fourth  clause  of  the  will.  True, 
it  appears  from  the  will  that  at  the  date  of  its  execution, 
the  testator  was  seized  of  real  estate,  but  over  this  a  very 
full  discretionary  power  is  given  by  the  fifth  and  sixth 
clauses  to  the  executors,  to  divide  or  exchange  it  for 
other  real  estate,  or  to  sell  it  and  purchase  other  lands  to 
comply  with  and  fill  the  bequests  of  the  will.   . 

The  fund  now  sought  to  be  controlled  arises,  as  is 
alleged,  from  a  sale  of  the  real  estate  in  Louisvillej  over 
which  the  administrator  may  exercise  a  discretionary  power 
and  control,  as  the  successor  of  the  executors  in  the  trust. 
Here,  it  seems  to  us,  is  clearly  an  executory  trust,  with  a 
discretionary  power  vested  in  the  trustee,  and  it  has  been 
held  that  in  such  cases  the  rule  in  SheUey's  case  does  not 
apply.  4  Kent's  Com.,  pp.  218,  219,  220,  and  note  a.  See 
also,  6  Greenleaf's  Cruise  on  Real  Prop.,  §  63,€<5ey.,8idepp. 
806,  807.  In  PapiUon  v.  Vokey  2  P.  Wm.  471,  cited  in  note 
a  to  4  Kent's  Com.,  220,  the  devise  was  of  lands  to  B  for  life, 
with  remainder  to  trustees  to  support  contingent  remainders, 
remainder  to  the  heirs  of  the  body  or  B,  and  the  limita- 
tion was  held  to  be  an  estate  tail  in  B ;  but  so  far  as  the  will 
directed  lands  to  be  purchased  and  settled  in  the  same  way, 
it  was  an  executory  estate  or  trust,  and  the  intention  was 
to  govern,  and  not  the  rule  of  law.  The  rule  applies  to 
grants  or  devises  of  real  estate  only,  and  not  to  personal 
property.. 
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.  In  the  case  at  bar,  it  being  a  trust,  the  court  below 
might  have  retained  the  case  and  directed  the  investment 
of  the  fund  according  to  the  intention  of  the  testator, 
but  as  the  complaint  avers  that  the  administrator  intended 
80  to  invest  it,  the  plaintiffs  cannot  complain  of  the  action 
of  the  court  in  dismissing  the  complaint.  They  were  not 
entitled  to  the  relief  prayed. 

Greoort,  C.  J. — ^I  concur  in  the  result  arrived  at,  but 
do  not  approve  of  the  criticism  on  the  rule  in  Shelley's  case, 
as  applied  to  devises,  as  held  in  Perrin  v.  Ebke.  Nor  do  I 
join  in  the  suggestion  that  the  rule  in  Shelley's  case  ought 
to  be  modified  by  legislation. 

The  judgment  is  affirmed  with  costs. 

T.  M.  Brovm  and  D.  W.  LafoUettey  for  appellants. 

J".  JET.  StotsenJburgy  for  appellee 


Carlislb  v.  Hyland. 


APPEAL  from  the  Marion  Common  Pleas, 
Frazbr,  J. — Suit  by  Hyland  against  Carlisle.  The  com- 
plaint was  in  five  paragraphs.  The  first,  second  and  third 
declared  upon  special  contracts  for  work,  labor  and  mate- 
rials. The  fifth  was  upon  an  account  stated.  The  fourth 
alleged  that  the  defendant  was  indebted  to  the  plaintiff 
$945  70  "for  work  and  labor  done  and  materials  furnished 
for  Carlisle^  in  and  for  the  laying  up  of  55,631  brick,  at  $17 
per  thousand,  measured  in  the  wall,  in  setting  a  steam 
boiler  and  building  a  boiler  and  engine  house;  and  also  in 
the  further  sum  of  $821  70  for  work  and  labor  done  and 
materials  furnished  for  Carlisle^  in  and  for  the  laying  up  of 
87,850  bricks  in  a  chimney  stack,  or  fine,  at  CarUsU^s  mill  in 
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Indianapolis fBt  $22  per  thousand,  meaeored  in  the  stack; 
and  in  the  farther  sum  of  $25  for  paving  engine  and  boiler 
house;  and  in  $17  75  for  other  brick  work  done  in  said 
engine  and  boiler  house." 

The  errors  complained  of  are :  1.  That  the  court,  over  the 
objection  of  the  defendant,  admitted  evidence  under  the 
fourth  paragraph  tending  to  show  the  value  of  the  work 
and  materials  done  and  furnished  in  the  building  of  the 
chimney.  2.  That  the  court  refused  to  instruct  the  jury 
that  the  plaintifi*,  to  entitle  him  to  recover  upon  the  fourth 
paragraph,  must  prove  a  special  contract  or  contracts  as 
therein  set  forth. 

Did  the  fourth  paragraph  allege  a  special  contract?  We 
do  not  so  xmderstand  it.  It  seems  to  us  to  be  a  good  para- 
graph under  the  code,  upon  an  account  for  work,  labor  and 
materials,  with  a  partictdar  statement  of  items  and  values 
embraced  in  the  body  of  the  paragraph,  instead  of  being 
annexed  and  referred  to,  as  the  form  authorized  by  the 
code  would  justify. 

The  judgment  is  affirmed  with  five  per  cent,  damages 
and  costs. 

•7".  T.  DyCj  A.  C.  Harris,  L.  Barbour  and  tT".  T.  Jackson^ 
for  appellant. 

N.  B.  Taylor,  M.  M.  Bay  and  J.  Wl  GrordoUj  for  appellee. 


The  State  v.  Tuibell. 

APPEAL  from  the  Blackford  Common  Pleas. 

Ray,  J. — ^The  appellee  was  acquitted  upon  trial  on  an 
information  charging  him  with  having,  as  inspector  at  an 
election,  knowingly  and  willfully  refused  to  receive  the  vote 
of  a  person  properly  qualified,  and  who  offered  to  vote. 
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The  State  has  attempted  to  reserve  a  point  of  law  for  our 
consideration. 

The  trial  was  by  the  judge,  without  the  intervention  of  a 
jury,  and  we  are  therefore  simply  presented  with  the  evi- 
dence and  the  finding  of  not  guilty  as  charged.  But  upon 
what  special  point  of  law,  or  upon  what  mixed  questions 
of  law  and  fact  the  court  rested  the  finding,  the  record  does 
not  disclose.  There  was  no  proof  that  the  appellee  know- 
ingly and  willfully,  or  corruptly,  refused  or  neglected  to  re- 
ceive the  vote.  Upon  the  refusal  of  the  inspector  to  accept 
the  vote,  which  refusal  simply  amounted  to  a  challenge  by 
the  inspector,  there  is  no  proof  that  the  person  oftering  to 
vote  insisted  upon  his  right  to  deposit  his  baUot,  or  oftered 
to  take  the  oath  required  by  law.  The  court  therefore 
properly  acquitted  the  appellee. 

The  appeal  is  dismissed. 

J".  Jl  Hawkins  and  J.  N.  Templer,  for  the  State, 

A.  Steele  and  JR.  T.  St.  John,  for  appellee. 


Dean  v.  Wilson. 


APPEAL  from  the  Owen  Common  Pleas. 

Frazee,  J. — This  was  a  suit  upon  an  account  by  WHson 
against  Dean.  The  answer  was  in  three  paragraphs. 
1.  General  denial.  2.  Payment.  8.  Set-off.  A  demurrer 
was  sustained  to  the  answer  of  set-oft'.  We  are  without 
any  argument  on  behalf  of  the  appellee,  and  thus  un- 
aided are  not  able  to  perceive  any  ground  upon  which 
the  demurrer  can  be  sustained. 

An  item  of  the  plaintiff's  account  was  for  services  as 
clerk,  to  support  which  he  testified  that  the  parties  to  the 
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suit  had  been  engaged  in  the  business  of  druggistsy  as  part- 
ners, and  that  it  was  the  contract  between  them  that  if 
either  rendered  more  service  for  the  firm  than  the  other,  he 
should  be  compensated  therefor  by  the  other;  that  he, 
plaintiff,  had  rendered  twelve  days  service  under  that 
arrangement,  worth  $2  per  day.  The  defendant  thereupon 
offered  to  prove  by  the  plaintiff,  that  the  defendant  had 
rendered  more  service  than  the  plaintiff,  under  said  ar- 
rangement, but  the  plaintiff  objected  and  the  objection 
was  sustained.  We  are  likewise  unable  to  conceive  of  any 
reason  to  justify  this  ruling. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer  to  the 
third  paragraph  of  the  answer,  &c. 

J.  L.  Kdcham  and  A.  T,  Eice^  for  appellant. 

F.  T.  Brovm,  J.  E.  McDonald^  A,L.  Boache  and  D.  SheekSj 
for  appellee. 


The  State  v.  O'Connell. 

Arson. — An  indictment  for  arson  alleged  that  the  defendant  did  wiUfully, 
&c.,  set  fire  to  and  burn  a  "certain  building  called  a  saloon." 

ffeld,  that  the  indictment  was  bad,  for  not  showing  for  what  purpose  the 
building  was  occupied. 

Same. — ^The  words  "  building  or  room/'  in  the  statute  defining  tlie  crime  of 
arson,  are  limited  by  the  words  "occupied  as  a  shop,  or  office  for  profes- 
sional business,"  and  in  an  indictment  for  burning  a  building  or  room  it 
must  be  averred  that  it  was  at  the  time  occupied  as  a  shop,  or  as  an  office 
for  professional  business. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 
Bay,  J. — Indictment  for  arson.    The  charge  is  that  the 
appellee  did  willfully  and  maliciously  set  fire  to  and  bum  a 
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"certain  building  called  a  saloon."  The  indictment  was 
quashed  on  motion.     This  ruling  is  assigned  as  error. 

Our  statute  declares  that "  every  person  who  shall  ^villfully 
and  maliciously  set  fire  .to  the  dwelling  house,  bam,  stable, 
boat,  water  craft,  mill,  mill-house,  'distillery,  manufactory, 
mechanic's  or  artificer's  shop,  storehouse,  building  or  room 
occupied  as  a  shop,  or  office  for  professional  business,"  &c., 
shall  be  deemed  guilty  of  arson.  There  should  be  a  comma 
after  the  word  storehousie.  To  render  a  person  guilty  of 
arson,  under  the  statute,  in  burning  a  building  or  room,  such 
building  or  room  must  have  been  at  the  time  occupied 
as  a  shop,  or  as  an  office  for  professional  business.  Weh- 
ster  defines  the  word  "shop"  as  follows:  1.  "A  building 
in  which  goods,  wares,  drugs,  &c.,  are  sold  by  retail.  2.  A 
building  in  which  mechanics  work,  and  where  they  keep  their 
manufactures  for  sale."  It  is  true  that  under  the  construc- 
tion thus  placed  upon  the  statute,  the  words  "mechanic's  and 
artificer's  shop"  are  perhaps  superfiuous  if  we  adopt  the 
secondary  meaning  of  the  word  "  shop,"  but  as  any  other  con- 
struction would  render  almost  every  other  term  used  in  the 
section  cited  unnecessary,  being  included  in  the  word 
"building,"  we  must,  therefore,  limit  the  latter  word  by  the 
words  which  follow  it,  in  order  to  give  full  effisct  to  the 
entire  section. 

The  indictment  is  defective  for  not  averring  for  what 
purpose  the  building  was  occupied.  From  its  being  called 
"a  saloon,"  we  might  infer  that  whoever  called  it  by  that 
name  understood  tiiat  it  was  either  a  spacious  and  elegant 
apartment  for  the  reception  of  company,  or  for  works  of 
art,  as  Webster  defines  the  word,  or  that  the  building  was 
used  as  a  shop  for  the  retail  of  intoxicating  liquors. 

The  judgment  is  affirmed. 

W.  W.  Leathers^  for  the  State. 

M.  M.  Ray^  J.  W.  Gordon  and  W.  Marchy  for  appellee. 
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The  Indianapolis,  Pittsburgh  and  Cleveland  Raileoad 
Company  v.  Irish. 

Railroads. — Cattle  Pits. — The  duty  of  placing  suitable  cattle-pits  at  the 
crossings  of  highways,  &c.,  results  from  the  requirement  that  a  railroad 
shall  be  "securely  fenced,"  if  the  company  would  avoid  liability  for 
animals  killed. 

Same. — When  the  usual  and  ordinary  cattle-pit  has  been  constructed, 
as  near  the  highway  as  can  conveniently  be  done,  the  company  is  not 
liable,  without  proof  of  negligence,  for  an  injury  happening  to  an  animal 
between  the  highway  and  the  pit. 

APPEAL  from  the  31adison  Common  Pleas. 

Ray,  J. — This  was  an  action  against  the  appellant  for 
killing  a  horse  while  he  was  running  at  large  along  the  line 
of  the  road.  The  animal  was  struck  by  a  locomotive  of 
the  appellant  at  a  point  on  the  road  a  short  distance  from 
a  public  highway,  which  crossed  the  railroad  track  obliquely. 
A  cattle-guard  was  placed  near  the  prossing.  It  seems  from, 
the  diagram  introduced  in  evidence,  and  the  testimony  on 
the  trial,  that  it  would  have  been  possible  for  the  appellant 
to  have  constructed  a  cattle-guard  immediately  along  the 
line  of  the  highway,  and  crossing  the  road-bed  at  ihe  same 
angle,  and  to  have  made  a  fence  therefrom  between  the  rail- 
road and  the  highway.  But  the  construction  of  such  a  cattle- 
guard  would  have  been  unusual,  and  would  have  involved 
a  considerable  eicpense  and  caused  great  inconvenience  to 
the  company  in  the  repair  of  its  road,  requiring,  perhaps, 
at  that  point,  the  removal  of  the  iron  rail,  in  order  to  with- 
draw defective  cross-ties  and  substitute  new  ones,  because  the 
fence  which  would  be  required  to  separate  the  public  road 
from  the  track  would  not  leave  sufficient  space  for  the  with- 
drawal of  the  timbers  at  the  side.  Nor  would  there  be  a 
sufficient  space  remaining  along  the  line  of  the  road-bed  for 
•  the  deposit  of  materials  required  in  the  repair  of  the  track. 
The  requirement  that  cattle-guards  shall  be  placed  near 
public  crossings,  where  a  fence  cannot  be  erected,  is  derived 
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by  construction  from  the  words  "  securely  fenced/*  used  in 
the  statute,  and  the  expense  in  which  railroad  companies 
are  required  to  involve  themselves  in  the  construction  of 
such  pits  should  bear  some  reasonable  proportion  to  the 
fencing  required  by  the  act. 

We  think,  from  the  evidence  before  us,  that  the  company 
has  brought  itself  witljin  the  requirements  of  the  stat- 
ute, having  constructed  such  a  cattle-guard  as  is  com- 
mon, as  near  to  the  highway  as  could  conveniently  be  done. 
The  special  statement  made  by  the  judge  who  tried  the  case 
below,  as  the  result  of  his  personal  examination  of  the 
premises,  cannot  be  considered,  as  it  is  no  part  of  the  find- 
ing, but  was  made  after  the  overruling  of  a  motion  for  a  new 
trial,  and  is  not  included  in  the  bill  of  exceptions.  It  is  not 
properly  in  the  record. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J,  DaviSj  for  appellant. 

H.  D.  Thompson  and  W.  E.  Pierse^  for  appellee. 
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Pleading. — Cohplaikt. — A  executed  to  B  a  writing  in  the  form  of  a  prom- 
issnry  note,  except  that  a  condition  was  annexed  that  there  should  be  a 
credit  aUowed  on  it  of  a  sum  equal  to  half  the  amount  of  the  liabilities 
of  a  co-partnership  of  A  and  B,  existing  at  and  up  to  the  date  of  the  wri- 
ting. In  a  suit  by  B  against  A  on  the  instrument,  the  complaint  described 
the  instrument  as  a  promissory  note,  without  noticing  the  stipulation  for  a 
credit,  otherwise  than  by  making  a  copy  of  the  instrument  part  of  the 
complaint. 

Beld^  that  the  complaint  was  bad  on  demurrer. 

Appeal. — A  defendant  in  a  judgment  is  not  precluded  by  an  entry  of  re- 
plevin bail  from  prosecuting  an  appeal. 

Paktkership. — A  and  B  haying  been  partners,  G  purchased  the  interest  of 
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A  in  the  firm,  agreeing  to  pay  one-half  of  the  partnership  debts  of  A  and 
B,  and  B  and  C  then  formed  a  partnership.  Afterwards,  diflferences  hav- 
ing arisen  between  A  on  the  one  part  and  B  and  G  on  the  other  part,  they 
submitted  the  differences  to  arbitration,  and  an  award  was  made  setting 
forth,  inter  alia,  that  C  had  purchased  from  A  an  undivided  one-half  of 
the  property,  &c.,  of  the  firm  of  A  and  B,  and  had  engaged  in  the  pur- 
chase to  pay  half  of  the  debts  of  said  firm,  &c. 

Heldf  that  the  partnership  debts  of  A  and  B  did  not  become  debts  of  the 
firm  of  B  and  0,  cither  by  the  terms  of  the* agreement  between  B  and  C,  or 
of  the  award. 

Held,  also,  that  it  was  competent  for  the  firm  of  B  and  C,  as  between  them- 
selves, to  assume  the  debts  of  the  firm  of  A  and  B. 

APPEAL  from  the  Johison  Circuit  Court. 

Elliott,  J. — This  was  a  suit  by  Norton  against  Hyer,  the 
appellant,  and  McCldlan,  on  an  instrument  in  writing,  as 
follows : 
**$550.  Franklin,  Indiana,  September  15th,  1865. 

"  On  or  before  the  1st  day  of  January  next,  I  promise  to 
pay  William  C.  Norton  the  sum  of  five  hundred  and  fifty 
dollars,  value  received,  without  relief  from  valuation  or  ap- 
praisement laws.  Which  said  payment  is  to  be  made  upon 
this  express  condition  and  stipulation,  to- wit:  that  there 
shall  be  a  credit  allowed  on  said  note  of  a  sum  equal  to  half 
of  the  amount  of  the  liabilities  of  the  co-partnership  of 
Hyer  and  Norton,  existing  at  and  up  to  this  date. 
(Signed)  "G.  J.  Hyer. 

"H.  L.  McClbllan,  Surety." 

The  complaint  describes  the  instrument  as  a  promissory 
note  for  the  payment  of  the  sum  of  five  hundred  and  fifty 
dollar,  without  noticing  the  stipulation  contained  hi  it  for 
a  credit,  otherwise  tlian  by  making  a  copy  of  the  instru- 
ment a  part  of  the  complaint.  The  defendants  demurred 
to  the  complaint,  because  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  overruled, 
and  the  defendants  excepted. 

The  defendants  filed  separate  answers.  McClcHan  admit- 
ted the  execution  of  the  instrument  sued  on,  and  alleged 
that  he  was  only  the  surety  of  his  co-defendant  Hyer,  who 
was  the  principal  therein. 
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Hyer  answered  in  two  paragraphs,  numbered  2  and  3. 
In  the  second  he  admits  the  making  of  the  note,  that  no 
payment  had  been  made  thereon,  and  that  he  is  the  princi- 
pal, and  his  co-defendant  McCldlan  only  his  surety  thereon, 
and  alleges  that  the  note  was  executed,  on  the  dissolution 
of  the  firm  of  Hyer  and  Norton^  for  the  interest  therein  of 
said  Norton^  the  plaintiff;  that  the  liabilities  of  said  fii^m 
of  Hyer  and  Norton^  existing  at  the  time  of  the  execution 
of  the  note,  amounted  to  the  sum  of  $1,374  14,  a  list 
of  which  was  filed  with  and  made  a  part  of  the 
answer;  that  an  equal  half  thereof,  to- wit,  the  sum  of 
six  hundred  and  eighty-seven  dollars  and  seven  cents,  under 
the  stipulation  in  said  note,  is  to  be  credited  thereon,  which 
amount  will  fully  discharge  the  same,  wherefore,  &c. 

The  third  paragraph,  after  admitting  the  same  facts  as  in 
the  second,  and  alleging  the  same  consideration  for  the  note, 
further  alleges,  that  the  said  partnership  of  Hyer  and 
Norton  was  a  continuation  of  a  previous  partnership  be- 
tween one  Abraham  Cochran  and  the  defendant  Hyer;  that 
on  the  22d  of  July^  1865,  with  the  consent  of  Hyer^  the 
plaintiff'  purchased  the  interest  of  said  Cochran  in  said  last 
mentioned  firm,  and  contracted  and  agreed,  in  consideration 
of  said  interest,  to  assume  and  pay  one  equal  half  of  all  the 
out-standing  debts  and  liabilities  of  said  firm  of  Hyer  and 
Cochran,  the  amount  of  which  was  at  that  time  undeter- 
mined, the  said  Hyer  and  Norton  agreeing  to  continue  the 
old  firm  of  Hyer  and  Cochran,  under  the  name  and  style 
of  Hyer  and  Norton;  "that  in  furtherance  and  in  con- 
sideration of  said  transfer  and  assignment,  it  was  agreed  by 
and  between  all  of  said  parties,  to-wit,  the  said  Norton, 
Hyer  and  Cochran,  that  the  firm  of  Hyer  and  Norton  should 
assume  all  the  liabilities  and  debts  of  the  old  firm  of 
Hyer  and  Cochran,  existing  at  the  dissolution  of  that  firm; 
that  the  liabilities  of  said  firm  of  Hyer  and  Cochran,  which 
were  assumed  by  the  new  firm  of  Hyer  and  Norton,  amount- 
ing to  the  sum  of  $778  10  (a  list  of  which  is  filed  with  and 
made  a  part  of  the  answer)  became  the  liabilities  of  the 
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firm  of  Hyer  and  Norton ;  that  part  of  said  liabilities  had  been 
paid  by  the  defendant,  Hyery  since  the  execution  of  the  note 
in  suit,  the  residue  remaining  unpaid;  that  all  of  them  were 
out-standing  and  existing  liabilities  against  the  firm  of  JByer 
and  Norton^  at  the  date  of  said  note ;  that  at  the  same  date 
there  was  also  the  further  amount  of  ?586  04  of  debts  and 
liabilities  existing  against  said  firm  of  Hyer  and  Norton^  a 
list  of  which  is  also  made  a  part  of  the  answer ;  that  por- 
tions thereof  had  since  been  paid  by  the  defendant,  Hyer, 
the  residue  still  remaining  unpaid,  making  a  total  of  the 
liabilities  of  the  firm  of  Hyer  and  Norton^  existing  at  the 
date  of  said  note,  of  $1,374  14,  and  that  an  equal  half 
thereof,  to-wit,  the  sum  of  $687  07,  under  the  terms  of  said 
note,  should  be  credited  thereon — an  amount  fully  sufli- 
cient  to  discharge  the  same." 

In  this  paragraph,  Hyer  also  sets  up  an  arbitration,  award 
and  judgment  thereon,  in  the  Circuit  Court,  between  Hyer 
and  Norton  and  Cochran. 

The  court,  on  the  plaintifi:''8  motion,  and  over  the  objec- 
tion of  Hyer,  struck  out  of  the  third  paragraph  of  the 
answer  all  that  part  of  said  paragraph  which  related  to  the 
debts  and  liabilities  against  the  firm  of  Hyer  and  Cochran, 
existing  at  the  date  of  the  note,  and  also  so  much  of 
the  paragraph  as  related  to  the  arbitration,  award  and 
judgment ;  to  which  ruling  Hyer  excepted. 

The  plaintiff  then  replied  in  denial  of  the  second  and 
third  paragraphs  of  the  answer  of  Hyer,  The  issues  were 
tried  by  the  court,  by  consent  of  the  parties,  without  a  jury. 
Finding  for  the  plaintiff  for  $387  85.  Motion  for  a  new 
trial  overruled,  and  judgment.    Hyer  appeals. 

It  appears  by  the  record  that  on  the  20th  of  March,  1866, 
when  the  judgment  of  the  court  was  rendered,  Hyer 
prayed  an  appeal  to  this  court,  which  was  granted,  and  he 
thereupon  filed  an  appeal  bond,  with  William  H  Bamett  as 
his  surety,  which  was  approved  by  the  court.  On  the  23d 
of  March,  Bamett  asked  to  be  discharged  as  surety  on  the 
appeal  bond,  which  the  court  granted,  and  then  gave  Hyer 
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ten  days  in  which  to  file  an  appeal  bond,  and  the  plaintiff 
thereupon  moved  the  court  for  an  order  directing  the  issue 
of  an  execution,  Ji.fa,y  on  the  judgment  forthwith,  which 
was  granted  by  the  court.  On  March  25,  Bamett  became 
replevin  bail  on  the  judgment,  and  on  the  same  day  Hyer 
re-filed  the  former  appeal  bond,  with  Bamett  as  surety,  the 
date  of  the  bond  being  changed  to  March  23,  whidi  the 
court  approved.  The  appellee  insists  that  by  the  entry 
of  the  replevin  bail,  Hyer  waived  his  right  of  appeal,  and 
for  that  reason  this  court  has  no  jurisdiction.  We  think 
otherwise*  "We  know  of  no  rule  of  law,  by  statute  or 
otherwise,  prohibiting  an  appeal  after  the  entry  of  bail  for 
the  stay  of  execution,  and  we  do  not  think  that  any  good 
reason  exists  for  such  a  rule. 

The  action  of  the  court  in  overruling  the  demurrer  to  the 
complaint  is  the  first  point  urged  by  the  appellant  for  a 
reversal  of  the  judgment.  The  objection  urged  to  the 
complaint  is,  that  the  stipulation  in  the  note  sued  on,  in 
reference  to  the  amount  to  be  credited  thereon,  is  a  condi- 
tion, operating  as  a  limitation  or  qualification  of  the  con- 
tract, in  the  amount  of  money  to  be  paid,  rendering  the 
obligation  in  that  respect  indefinite  and  uncertain,  and  that 
the  complaint  should,  therefore,  by  proper  averments,  either 
negative  the  fact  that  there  were  any  liabilities  existing 
against  the  firm  of  Hyer  and  Norton,  at  the  date  of  the  note, 
or  show  the  amount  of  such  liabilities,  whereby  the  amount 
due  by  the  note  could  be  ascertained  and  fixed.  It  is  said  to 
be  a  general  rule  of  pleading  that  matter  which  should 
come  more  properly  from  the  other  side  need  not  be  stated,, 
unless  in  some  instances  of  pleas  not  favored  by  the  courts,, 
as  a  plea  in  estoppel,  or  of  alien  enemy ;  and  matters  in 
defeasance  of  the  action  need  not  be  stated ;  and  wherever 
there  is  a  circumstance,  the  omission  of  which  is  to  defeat 
the  plaintiff's  right  of  action,  prima  facie  well  founded, 
whether  called  by  the  name  of  a  proviso  or  a  condition 
subsequent,  it  must  in  its  nature  be  a  matter  of  defense. 
Vol.  XXVI.— 18. 
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and  ought  to  be  shown  in  pleading  by  the  opposite  party. 
But  if  matter  subsequent,  in  a  deed  or  other  contract,  vary 
or  qualify  the  terms  of  the  previous  stipulation,  or  consti- 
tute a  condition  precedent,  then  the  whole  must  be  stated. 
1  Chitty's  PL,  10  Am.  from  6  London  ed.  p.  223.  Mr. 
Stephen^  in  his  admirable  work  on  pleading,  after  stating  the 
general  rule,  adds :  "  But  where  the  matter  is  such  that  its 
affirmation  or  denial  is  essential  to  the  apparent  or  prima 
facie  right  of  the  party  pleading,  there  it  ought  to  be 
affirmed  or  denied  by  him  in  the  first  instance,  though  it 
may  be  such  as  would  otherwise  properly  form  the  subject 
of  objection  on  the  other  side."    Stephen^s  PI.,  p.  852. 

In  this  case  the  provision  in  the  obligation  that  a  credit 
^  shall  be  allowed  of  a  sum  equal  to  half  of  the  amount  of 
the  liabilities  of  the  co-partnership  of  Hycr  and  Nortoriy  ex- 
isting at  the  date  of  the  obligation,  is  a  limitation  upon  the 
amount  to  be  paid,  and  renders  it  indefinite.  It  is  in  efiect 
a  promise  to  pay  $550,  less  one-half  the  amount  of  the  lia- 
bilities then  existing  against  the  firm  of  Hyer  and  Norton. 
The  amount  of  the  liabilities  referred  to  not  being  stated  in 
the  obligation,  the  sum  promised  to  be  paid  is  uncertain, 
and  cannot  be  ascertained  by  reference  to  the  obligation 
alone.  This  should  have  been  aided  by  averments.  The 
presumption  arises  from  the  terms  of  the  obUgation 
that  there  were  liabilities  to  €ome  amount  then  exist- 
ing against  the  firm  of  Ilyer  and  Nortoriy  and  the  com- 
plaint should  either  have  negatived  this  presumption  or 
stated  the  amount  of  such  liabilities.  It  does  neither.  It 
is  therefore  defective,  and  the  demurrer  should  have  been 
sustained. 

The  next  question  presented  arises  upon  the  action  of  the 
court  below  in  striking  out  that  part  of  Hyer's  answer,  in 
which  he  sets  up  the  liability  of  Hyer  and  Cochran  as  exist- 
ing liabilities  against  the  firm  of  Hyer  and  Norton,  at  the 
date  of  the  note  sued  on,  and  claims  a  credit  on  the  note 
equal  to  one-half  of  such  liabilities,  and  also  that  part  of 
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the  same  paragraph  relating  to  an  arbitration  between  Hyer 
and  Norton  and  Cochran^  the  award  of  the  arbitratora  and 
the  subsequent  judgment  of  the  court  thereon. 

The  award,  which  is  made  a  part  of  the  answer,  states 
the  parties  thereto  as  "  Garret  J.  Hyer  and  William  C.  Norton 
V.  Abraham  Cochran/^  and  then  proceeds  thus :  "  The  said 
parties  having  agreed  to  submit  all  the  matters  of  difference 
between  them  to  the  arbitration  and  award  of  Jo/m  T, 
Vawter^  Gabriel  M.  Overstreet  and  Samuel  P.  Oylerj  and  that 
their  award  shall  bo  made  a  rule  of  court  in  the  above 
entitled  cause,  the  arbitrators  met  and  subscribed  the  fol- 
lowing oath,'^  &c.  The  oath  of  the  arbitrators  is  then  set 
out,  and  the  award  proceeds:  "After  a  full  examination 
of  the  evidence  we  find  and  award  that  the  defendant, 
Abraham  Cochran^  ia  indebted  to  the  plaintiffs,  Hyer  and 
Norton^  in  the  sum  of  $38  53,  and  that  he  pay  an  equal 
half  of  the  costs  in  this  case,  both  in  court  and  of  this 
arbitration."  The  arbitrators  further  found  that  on  the  22d 
of  July^  1865,  Norton  purchased  of  Cochran,  and  thereby 
became  the  owner  of,  one  undivided  half  of  all  the  prop- 
erty, stock  in  trade  and  assets  of  the  firm  of  Hyer  and 
Cochran,  and  that  he  contracted  and  agreed  in  said  purchase 
to  assume  and  pay  one  equal  half  of  the  out-standing  debts 
of  said  firm  of  Hyer  and  Cochran.  They  also  found  that 
certain  liabilities,  which  are  stated,  were  among  the  debts 
and  liabilities  of  the  firm  of  Hyer  and  Cochran,  and  that  the 
individual  accounts  of  Hyer  and  Cochran  were  to  be  settled 
and  balanced  on  the  books  of  said  firm.  It  is  claimed  by 
•  the  appellant  that  this  award  is  conclusive  upon  the  parties 
to  the  present  suit  of  the  fact  that  the  liabilities  of  the  firm 
of  Hyer  and  Cochran,  by  the  agreement  of  the  parties,  were 
assumed  by  and  became  the  liabilities  of  the  firm  of  Hyer 
and  Norton;  but  the  award  does  not  sustain  the  claim.  It 
doe3  not  assume  to  settle,  and  in  truth  does  not  settle,  any 
matter  of  controversy  between  Hyer  and  Norton.  It  purports 
to  be  an  award  upon  matters  submitted  to  the  arbitrators  in 
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a  controversy  between  Hyer  and  Norton^  on  the  one  side,  as 
plaintiffs,  and  Cochran^  on  the  other,  as  defendant.  True, 
it  also  contains  a  finding  in  reference  to  the  purchase  by 
Norton  of  the  interest  of  Cochran  in  the  firm  assets  of  Hyer 
and  CochraUy  and  of  the  agreement  of  Norton  to  assume  and 
pay  one-half  of  the  liabilities  of  said  firm;  but  it  contains 
no  finding  that  Hyer  was  a  party  to  that  agreement,  or  that 
the  firm  of  Hyer  and  Norton  had  assumed,  or  agreed  to 
assume,  the  liabilities  of  the  former  firm,  and  make  the  same 
the  debts  and  liabilities  of  the  firm  of  Hyer  and  Norton. 
Nor  is  the  fact  found  by  the  arbitrators  that  Norton^  in  the 
purchase  of  the  interest  of  Cochran  in  the  firm  of  jHyerand 
Cochran^  agreed  to  assume  and  pay  one-half  of  the  liabili- 
ties of  that  firm,  any  evidence  that  such  liabilities  became 
the  debts  or  Habilities  of  the  firm  of  Hyer  and  Norton. 
The  firm  of  Hyer  and  Cochran  was  dissolved  by  the  sale  by 
Cochran  of  his  interest  to  Norton.  The  firm  of  Hyer  and 
Norton  was  not  a  legal  consequence  of  that  sale.  They 
became  joint  owners  of  the  property  and  assets  of  the 
former  partnership,  subject  to  the  control  of  Hyer  until  the 
firm  debts  were  paid,  but  not  partners.  Neither  was  com- 
pelled to  continue  the  business,  or  to  accept  of  the  other  as 
a  partner.  The  partnership  of  Hyer  and  Norton^  therefore, 
could  have  been  formed  only  by  the  mutual  agreement  of 
the  parties.  Hyer  and  Cochran  were  still  bound  to  the  credi- 
tors to  pay  the  debts  of  the  firm ;  and  the  agreement  of 
Norton  with  Cochran^  to  pay  one-half  of  such  debts,  and  the 
fact  that  Hyer  was  legally  bound  to  pay  the  other  half,  (in- 
deed the  whole  of  them  as  between  him  and  the  creditors) 
did  not  constitute  them  the  debts  or  liabilities  of  the  part- 
nership of  Hyer  and  Norton^  upon  its  formation.  We  are, 
therefore,  of  the  opinion  that  the  award  set  up  in  the 
answer  did  not  constitute  a  valid  defense  to  any  part  of  the 
note  upon  which  the  action  is  founded,  and  that  there  was 
no  error  in  striking  it  from  the  answer.  But  the  answer, 
independent  of  the  award,  goes  further.    It  contains  the 
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direct  averment  that,  by  the  agreement  of  the  pailies,  the 
debts  of  Syer  and  Cochran  were  assumed  by  and  became  a 
part  of  the  debts  and  liabilities  of  the  firm  of  Hyer  and 
Norton.  But  the  appellee  insists  that  this  averment  is  not 
sufficient,  for  the  reason  that  Hyer  and  Norton  could  not 
assume  the  debts  of  Hyer  and  Cochran^  without  the  assent 
of  the  creditors;  that  the  answer  contains  no  averment  that 
the  creditors  were  parties  to  the  agreement,  of  assented  to 
it;  that  the  facts  stated  are,  therefore,  not  sufficient  to  con- 
stitute any  defense.  We  do  not  think  the  position,  as  ap- 
pHcable  to  the  facts  of  this  case,  a  sound  one.  It  must  be 
remembered  that  this  is  a  controversy  between  Hyer  and 
Norton  alone,  and  not  between  them  and  the  creditors  of 
Hyer  and  Cochran.  Hyer  was  the  former  partner  in  busi- 
ness of  Cochran;  the  latter  sold  all  his  interest  in  the  firm 
assets  to  Norton^  who  agreed  to  be  responsible  for  and  pay 
one-half  of  the  debts  of  the  firm;  this  agreement  ren- 
dered him  responsible,  at  least  to  Cochran^  and  the  assets 
of  the  firm  constituted  a  security  in  the  hands  of  Hyer  for 
the  payment  of  the  firm  debts.  Hyer  and  Norton  then  were 
the  joint  owners  of  the  property  and  assets  of  the  old  firm, 
and  it  was  the  duty  of  each  to  pay  one-half  of  the  claims 
against  that  firm.  They  formed  a  new  partnership,  and  agreed 
to  continue  the  same  business,  with  the  same  capital  stock 
and  assets  of  the  old  firm.  Under  these  circumstances,  it 
was  certainly  competent  for  them  to  agree  that,  as  between 
themselves,  the  liabilities  of  the  old  firm,  for  which  as 
individuals  they  were  alike  responsible,  should  enter  into 
and  become  liabilities  or  debts  of  the  new  partnership ;  and 
if,  as  is  alleged  in  the  answer,  such  an  agreement  was  in 
fiujt  made  between  the  parties,  then,  by  the  very  terms  of 
the  partnership,  the  liabilities  of  Hyer  and  CocAraw,  remain- 
ing unpaid  at  the  date  of  the  note  in  controversy,  constitu- 
ted, as  between  the  parties  to  this  suit,  a  part  of  the  part- 
nership liabilities  of  Hyer  and  Norton. 

If  this  view  of  the  case  be  correct,  it  follows  that  the 
Circuit  Court  erred  in  striking  out  so  much  of  the  third 
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paragraph  of  the  answer  as  related  to  the  liabilities  of 
the  partnership  of  Hyer  and  Cochran. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  the  court  below,  with  instructions  to  sustain 
the  demurrer  to  the  complaint,  and  with  leave  to  the  par- 
ties to  amend  their  pleadings. 

8.  P.  Oyler  and  D.  W.  HowCj  for  appellant. 

G.  M.  Ovm^stred  and  A.  JB.  Hunter^  for  appellee. 


O'Haveb  v.  Shidler,  Guardian  of  Higgins. 

Dbmubber  to  Part  of  a  Pabaosaph. — A  demurrer  will  not  lie  to  a  part 
of  a  complaint  consisting  of  a  single  paragraph,  and  containing  only 
one  cause  of  action.  The  objection  must  be  taken  either  by  motion  or 
answer. 

GuABDiAN  akd  Wabd. — MoBTOAGE. — Sult  by  A,  guardian  of  B,  against  C, 
a  former  guardian,  to  foreclose  a  mortgage  giTen  by  the  latter  to  secure 
the  amount  of  the  trust  funds  in  his  hands  and  unaccounted  for  at 
the  time  of  his  remoyal.  The  mortgage  recited  that  certain  notes  had 
been  transferred  by  C  to  A,  and  contained  an  express  covenant  by  C  to 
pay  the  money  within  two  years,  if  the  same  should  not  sooner  be  made 
out  of  the  notes  referred  to.  C  answered  that  the  notes  described  in  the 
mortgage  were  taken  by  him  for  money  belonging  to  said  trust,  and 
loaned  by  him  as  guardian,  &c.;  that  at  the  time  of  the  giving  of  said 
notes  the  parties  were  solvent,  &e. 

Eeld,  that  as  G  had  by  the  mortgage  acknowledged  his  liability  and  prom- 
ised to  pay  the  money,  he  could  not  go  behind  the  mortgage  for  the  pur- 
pose of  testing  his  liability. 

Ileldy  also,  that  A  was  not  bound  to  pursue  his  remedy  on  the  notes  assigned 
to  him,  before  resorting  to  itia  mortgage. 

APPEAL  from  the  Hendricks  Circuit  Court. 
Elliott,  J. — This  was  a  suit  by  Shidler^  as  guardian  of 
Abraham  A.  Exggvm^  against  the  appellant,  (fHaver^  for  the 
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foreclosure  of  a  mortgage  executed  by  the  latter  to  the 
former,  on  the  14th  day  of  February^  1862,  on  certain  real 
estate,  to  secure  to  Shidler,  as  such  guardian,  the  payment 
of  the  sum  of  $3,440  44,  payable  at  "the  expiration  of 
two  years  from  the  date  aforesaid.  The  sum  so  secured  is 
stated  in  the  mortgage  as  "being  the  amount  ascertained  to 
be  owing  from  said  (yHaver^  as  former  guardian  of  Abra- 
ham  A.  HigginSy  to  the  said  Isaac  M.  ShidleVj  present  guardian 
as  aforesaid,  and  for  which  indebtedness  the  said  Cornelius 
ff Haver  has  also  this  day  delivered  to  the  said  Isaac  M. 
SAuHer, guardian,"  A;c.,  "the  following  described  promissory 
notes,  to-wit:  One  note  signed  by  Hiram  Lindley,  dated 
November  6, 1867,  due  five  years  after  datQ,  for  the  sum  of 
$1,400,  with  interest  from  date,  the  interest  to  be  paid 
annually,  and  which  note  is  secured  by  a  mortgage  from 
said  Hiram  Lindley  and  his  wife  to  the  said  Cornelius 
(y Haver  on  280  acres  of  land  situated  in  Story  county,  lowa^ 
conditioned  for  the  foreclosure  thereof  on  failure  to  pay 
the  same  at  the  end  of  any  year,  upon  which  there  is  a 
credit,  dated  November  6, 1858,  of  $84,  in  full  of  interest  to 
said  date."  Also  a  note  on  Hiram  Lindley  and  John  Carter, 
dated  November  6,  1858,  due  one  day  after  date,  for  $84. 
Also  a  note  on  David  MUls  and  Silas  Bryant^  dated  May  12, 
1858,  due  twelve  months  after  date,  for  $719  67,  with  inter- 
est from  date,  with  a  credit  indorsed  thereon  of  $50,  Febru- 
ary 29, 1860.  Also  a  note  on  Silas  Bryant,  David  Mills 
and  JE.  D.  Bryant,  dated  May  12, 1858,  due  in  twelve  months 
from  date,  for  the  sum  of  $719  67J,  with  a  credit  indorsed 
February  29,  1860,  of  $50,  &c.  The  mortgage  also  con- 
tains an  express  agreement  on  the  part  of  the  mortgagor, 
two  years  after  the  date  thereof,  to  pay  the  said  sum  of 
$3,440  44,  with  interest  from  date,  provided  the  same 
should  not  sooner  be  collected  on  the  promissory  notes. 
The  plaintiff  collected  the  amount  due  on  the  note  executed 
by  David  MiUs  and  the  two  Bryants,  and  as  to  the  other 
notes  described  in  the  mortgage,  the  plaintiff  stated  in  the 
complaint  that  no  suits  had  been  brought  thereon  against 
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the  makers,  except  the  note  on  MiUs  and  SUas  Bryant^  on 
which  a  judgment  had  been  recovered,  but  that  they  WCTe 
insolvent  and  no  part  of  the  judgment  had  been,  or  cooM 
be  collected,  and  that  the  defendant  had  consented  and 
agreed  that  no  suit  should  be  brought  on  either  of  the  other 
notes,  and  that  the  makers  thereof  were  all  insolvent;  that 
the  lands  in  lowdj  mortgskged  by  Hiram  Lindley  to  secure 
the  payment  of  the  note  executed  by  him,  had  been  sold 
for  taxes  before  the  execution  of  the  mortgage  to  the  plain- 
tiff, now  in  suit,  but  of  which  fact  the  plaintiff'  had  no 
knowledge  at  the  time  the  defendant  executed  the  mortgage. 

The  defendant  demurred  to  so  much  of  the  complaint 
"as  seeks  to  recover  for  the  amount  of  the  note  and  mort- 
gage executed  by  Hiram  Lindley j  for  the  reason  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action." 
The  demurrer  was  overruled,  and  the  defendant  excepted* 
This  ruling  is  complained  of.  The  objection  cannot  be  sus- 
tained. The  mortgage  was  not  made  to  secure  the  several 
notes  complained  of,  but  to  secure  the  sum  of  $3,440  44,  in 
the  hands  of  the  defendant  as  the  former  guardian  of  Htg- 
gins.  The  complaint  is  for  the  recovery  of  this  single  and 
entire  sum,  and  a  demurrer  will  not  lie  to  a  part  of  a  com- 
plaint consisting  of  but  a  single  paragraph,  and  containing 
only  one  cause  of  action.  The  objection  to  a  part  of  the 
paragraph,  if  valid,  should  have  been  taken  either  by  mo- 
tion or  answer. 

The  defendant  filed  an  answer  of  six  paragraphs.  The 
first  was  a  general  denial.  Issues  of  fact  were  formed  on 
the  second,  fourth  and  fifth  paragraphs,  and  no  question 
arises  upon  them  in  this  court.  Demurrers  were  sustained 
to  the  third  and  sixth  paragraphs,  to  which  the  defendant 
excepted.  The  issues  of  fact  were  tried  by  the  court 
Finding  and  judgment  for  the  plaintiff' 

The  third  paragraph  of  the  answer,  to  which  a  demurrer 
was  sustained,  alleges,  in  substance,  that  the  defendant,  as 
the  former  guardian  of  Higgins,  received  the  sum  of 
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$8,440  44,  mentioned  in  the  mortgage,  and  loaned  the  same 
as  follows :  To  Hiram  Lindleyj  $1,400,  to  secure  which  he 
took  from  said  LincUey  a  mortgage  on  lands  in  Story  county, 
in  the  State  of  Iowa,  of  the  value  of  $2,000;  that  he  loaned 
to  Silas  Bryant  $719  67},  for  which  he  executed  his  note 
with  David  MiUs  and  E.  D.  Bryant  as  sureties,  and  also  exe- 
cuted a  mortgage  on  personal  property  sufficient  to  secure 
said  sum,  and  that  the  makers  of  said  note  were  still  solvent 
and  able  to  pay  the  same;  that  he  loaned  to  David  MiUs 
the  sum  of  $719  67},  for  which  he  executed  his  promissory 
note  with  Silai  Bryant  as  surety,  both  of  whom  at  the 
time  were  reputed  to  be  wealthy,  and  had  in  their  posses- 
sion and  held  in  their  own  names  large  tracts  of  real  estate, 
besides  personal  property  ojF  great  value,  and  were  generally 
regarded  as  safe  and  reliable  persons  to  whom  to  loan 
money;  that  he  used  all  proper  diligence  to  prevent  loss  on 
account  of  said  loans,  and  that  he  delivered  said  notes  to  the 
plaintiff  at  the  time  of  executing  to  him  the  said  mortgage. 
It  is  further  alleged  that  at  the  same  time  the  defendant 
delivered  to  the  plaintiff  notes  on  A.  B.  J^Hey  and  Revben 
Coverdale  for  $600,  and  all  the  other  notes  and  mortgages 
in  his  hands  belonging  to  said  wards. 

This  paragraph  assumes  to  answer  the  whole  complaint, 
but  the  grounds  of  the  defense  intended  to  be  set  up  thereby 
are  not  clearly  perceptible.  We  infer,  however,  that  as  to 
the  loans  to  Lindley,  Silas  Bryant  and  MillSy  the  question 
intended  to  be  presented,  or  the  ground  of  defense,  is,  that 
the  money  so  loaned  belonged  to  HigginSj  the  ward,  and  that 
the  persons  to  whom  it  was  loaned  were  solvent,  or  so  re- 
puted, at  the  date  of  the  loans;  and  that  the  defendant,  as 
the  guardian  of  Higgins  and  the  trustee  of  the  fund,  had 
used  proper  care  and  diligence  in  loaning  and  securing  the 
money,  and  that  he  was  not,  therefore,  responsible  for  una- 
voidable loss.  Whether  this  ground  of  defense  could  have 
been  rendered  availaUe  to  all  or  any  part  of  the  claim,  if 
the  defendant  had  been  sued  on  his  bond  as  guardian,  we 
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need  not  here  determine.  With  a  full  knowledge  of  the 
facts,  he  entered  into  a  settlement  of  the  trust  with  the 
plaintiff,  his  successor,  acknowledged  his  liability  for  the 
money,  promised  to  pay  it,  and  executed  the  mortgage  in 
suit  to  secure  its  payment,  and  he  cannot  now  be  permitted 
to  go  behind  the  settlement  for  the  purpose  of  testing  his 
liability.  But  the  answer  is  defective  for  another  reason. 
It  assumes  to  answer  the  whole  complaint  but  fails  to  do 
so,  as  the  aggregate  amount  of  the  three  notes  referred 
to  do  not  cover  the  whole  amount  secured  by  the  mort- 
gage. And  if  otherwise  valid,  it  would  be  bad  because 
the  averments  in  the  answer  fail  to  show  that  the  de- 
fendant had  properly  dJBcharged  his  duty  in  securing 
the  payment  of  said  notes.  It  is  averred  in  the  complaint 
that  MUls  and  his  surety  were  both  insolvent  at  the  date  of 
the  mortgage;  this  allegation  is  not  controverted  by  the 
answer,  though  it  is  averred  that  they  were  solvent  and 
possessed  of  xi  large  amount  of  property  at  the  time 
the  money  was  loaned  to  Mills.  The  mortgage  shows  that 
the  note  was  given  May  12,  1858,  and  was  due  twelve 
months  thereafter.  It  remained  in  the  defendant's  posses- 
sion, and  was  not  delivered  to  the  plaintiff  until  the  execu- 
tion of  the  mortgage,  on  the  12th  of  February^  1862,  at 
which  time  it  is  alleged  the  makers  were  insolvent.  It  re- 
mained in  the  possession  of  the  defendant  for  a  period  of 
nearly  three  years  after  it  became  due,  during  which  time 
he  made  no  effort  to  collect  it  by  suit,  nor  does  he  show  any 
reason  for  his  neglect.  The  paragraph,  we  think,  was 
clearly  bad,  and  the  demurrer  was  therefore  correctly  sus- 
tained. 

By  the  sixth  paragraph  of  the  answer,  it  is  alleged  that 
the  defendant  loaned  to  Hiram  Lindley  $1,400,  which 
he  secured  by  a  mortgage  on  real  estate  in  Iowa;  that 
at  the  time  of  said  loan  he  had  petitioned  the  Court  of 
Common  Pleas  of  Hendriclcs  county,  Indianay  for  permis- 
sion to  sell  certain  real   estate  in  said  county,  belonging 
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to  said  ward,  and  to  inveBt  the  same  in  lands  in  the  west, 
for  the  benefit  of  said  ward,  and  that  after  said  court 
had  ordered  the  sale,  and  before  the  same  was  made, 
ho  made  said  loan  of  $1,400  to  said  LindUyy  and  took  a 
mortgage  on  the  lands  in  Story  county,  laway  with  a  view 
to  secure  said  land  for  his  said  ward;  that  the  lands  in 
Iowa,  at  that  time,  were  worth  $3,000 ;  that  during  the  pen- 
dency of  the  proceedings  for  the  sale  of  his  ward's  land  in 
Indiana^  he  was  removed  from  said  guardianship  and  deliv- 
ered over  to  his  successor,  the  plaintiff  herein,  the  said 
note  and  mortgage,  and  that  by  proper  diligence  on  the 
part  of  the  plaintiff,  the  lands  in  Iowa  might  have  been  se- 
cured for  said  ward,  &c.  This  paragraph  is  only  pleaded 
as  to  the  sum  of  $1,400.  The  defense  presented  by  it  is  that 
the  defendant,  anticipating  that  he  would  be  authorized  by 
the  Court  of  Common  Pleas  of  Hendricks  county  to  sell  cer- 
tain real  estate  of  his  ward  in  that  county,  and  to  invest  the 
proceeds  in  other  real  estate  in  the  west,  loaned  to  Lindley 
$1,400,  and  took  a  mortgage  therefor  on  certain  lands  in 
loway  which  he  alleges  were  of  the  value  of  $3,000,  with  a 
view  to  their  purchase  for  said  infant;  that  he  was  preven- 
ted from  making  said  purchase  by  his  removal  from  said 
guardianship,  but  that  the  plaintiff,  to  whom  he  delivered 
the  note  and  mortgage  on  Lindley^  with  proper  diligence, 
might  have  secured  the  lands  for  said  ward. 

This  constitutes  no  defense  as  to  the  $1,400.  The  defend- 
ant had  no  authority  to  anticipate  the  action  of  the  court  in 
ordering  a  sale  of  his  ward's  land,  by  loaning  money  to 
Lindleyy  or  making  a  conditional  purchase  of  the  land  in 
loioa.  It  may  not  have  been  regarded  by  the  court  as 
a  profitable  or  provident  investment,  and  the  defendant's 
conduct  in  that  respect  may  have  been  regarded  as  a 
good  cause  for  his  removal.  No  unauthorized  action  of 
his  in  reference  to  the  land  would  devolve  any  legal  obliga- 
tion on  his  successor  to  make  the  purchase. 

The  mortgage  was  made  to  secure  the  amount  found  due 
&om  the  defendant  to  his  ward,  Higgins^  and  was  made  paya- 
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ble  at  the  expiration  of  two  years,  and  we  think  a  fair  in- 
terpretation of  its  language  brings  it  clearly  within  the  rule 
laid  down  in  Zekind  v.  Newkirk,  12  Ind.  544,  and  Ballcnqer 
V.  Oswalty  ante  p.  182,  and  that  it  was  not  necessary  for  the 
plaintiff  to  sue  on  the  notes  delivered  to  him  by  the  de- 
fendant, before  resorting  to  the  mortgage. 

The  judgment  is  affirmed,  with  costs. 

P.  8.  Kennedy,  for  appellant. 

C.  C.  Nave,  for  appellee. 


DoRAN  and  Another  v.  Shaw. 

APPEAL  from  the  Shelby  Coihmon  Pleas. 

Ray,  J. — ^The  appellants,  John  JDoran  and  Lucinda  Doraiij 
his  wife,  charge  in  their  complaint  that  certain  other  per- 
sons named,  and  who  are  alleged  to  be  the  brothers  and 
sisters  of  the  appellee,  made  an  agreement  with  said  appellee 
that  he  should  support  maintain  and  provide  for  their  mother 
during  her  natural  life,  and  that  upon  the  making  of  said  agree- 
ment certain  land  was  conveyed  to  the  appellee  by  the  per- 
sons named,  and  it  w^s  agreed  that  the  said  LucindUj  &c., 
should  convey  her  interest  therein,  on  the  death  of  her  said 
mother,  to  said  appellee,  but  that  in  the  meantime  the  appellee 
should  have  possession  and  control  of  the  same,  and  that  he 
entered  into  possession  thereof,  but  has  failed  to  support  and 
maintain  his  mother,  and  the  appellants  have  been  compel- 
led to  provide  for  her  at  great  cost,  wherefore  they  de- 
mand damages. 

A  demurrer  was  sustained  to  the  complaint.  This  is  the 
error  assigned.  The  promise  alleged  to  have  been  made  by 
iMcinda  Damn  to  convey  her  interest  in  certain  land  to  the 
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appellee  at  a  future  period,  seems  to  have  been  without  any 
consideration,  and  therefore  not  binding  upon  her,  although 
the  appellee  had  gone  into  possession  under  his  deeds  from 
the  other  parties  and  her  promise  to  convey.  She  is  not 
alleged  to  have  been  a  party  to  the  original  contract,  but  it 
is  simply  averred  that  she  afterwards  promised  to  convey. 
Not  having  been  a  party  to  the  contract,  for  the  breach  of 
which  she  claims  damages,  the  court  committed  no  error  in 
sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

JE.  M.  ^  jB.  jP.  DaviSj  for  appellants. 


Bender  and  Another  v.  The  State  on  the  relation  of 
Prettyman,  Trustee,  Ac. 

Bill  or  Ezceptiors. — A  biU  of  exceptions  purporting  to  contain  the  otI- 

dence  stated  that  *^the  following  OTidence  was  before  the  court" 
Held,  that  it  did  not  sufficiently  appear  that  all  the  eyidence  was  set  out. 

FaILUBX  to  DEfAVLT   ▲    Co-DSrENDAllT. — TRLikL    WITHOUT    AN    AnSWEB. — 

Suit  against  three  persons.  Two  of  them  appeared,  and,  without  haying 
filed  an  answer,  went  to  trial ;  the  other  did  not  appear  and  no  default 
was  entered  against  him. 

Held,  thabas  the  defendants  went  to  trial  below  without  objection,  they  can- 
not object  in  the  Supreme  Court  that  the  case  was  not  disposed  of  as  to 
their  co-defendant 

ffeldj  also,  that  the  failure  of  the  defendants  appearing  to  plead  was  not  an 
irregularity  of  which  they  can  complain. 

APPEAL  from  the  Starke  Common  Pleas. 

Frazer,  J. — This  was  a  suit  upon  the  official  bond  of  a 
township  trustee. 

A  question  is  sought  to  be  presented  upon  the  suffi* 
ciency  of  the  evidence  to  sustain  the  verdict,  but  we  are 


,  20    286 
1166.485 


286  SUPREME  COURT  OP  INDIANA. 

Bender  and  Another  v.  The  State  on  the  relation  of  Prettyman,  Trustee,  &c. 

not  at  liberty  to  consider  it,  for  the  reason  that  it  does  not 
appear  from  the  record  that  all  the  evidence  is  contained 
therein.  A  bill  of  exceptions  states  "that  on  the  trial  of 
the  cause,  the  following  evidence  was  before  the  court." 
Certainly  no  discussion  is  needed  to  show  that  this  falls 
very  far  short  of  what  is  required  by  the  rule  of  this 
court,  and  the  established  practice  of  all  courts  for  the  cor- 
rection of  error,  to  justify  an  examination  of  the  evidence. 

The  sureties,  two  persons,  appeared;  the  principal  in  the 
bond,  though  made  a  defendant  also,  did  not  appear.  No 
disposition  was  made  of  the  cause  as  to  him,  nor  does  the 
record  disclose  whether  he  was  served  with  process  or  not. 
The  sureties  now  appealing,  having  consented  to  go  to  trial 
without  objection,  insist  here,  for  the  first  time,  that  no 
judgment  could  be  taken  against  them  alone,  without  dis- 
posing of  the  case  as  to  their  co-defendant.  This  is  an  ob- 
jection which  ought,  for  the  purposes  of  justice,  to  have 
been  made  below  and  the  question  saved  by  an  excep- 
tion. Without  thus  affording  an  opportunity  to  the  court 
below  to  pass  upon  the  question,  or  to  put  upon  the  record 
the  suggestion  of  "  not  found,"  if  such  were  the  fact,  (and 
in  that  case  the  omission  could  by  no  possibility  injure  the 
defendants)  we  think  it  contrary  to  the  whole  spirit  of  our 
practice,  as  established  by  statute,  to  entertain  the  question 
here. 

The  appellants,  without  having  filed  any  answer,  went 
to  trial.  This,  under  the  code,  constitutes  no  available 
error  here,  when  presented  by  the  party  whose  failure  to 
plead  produced  the  irregularity.  Without  an  answer  the 
complaint  was  confessed  by  them,  and  it  remained  only  to 
find  the  amount  due  and  render  judgment  therefor. 

The  judgment  is  affirmed  with  costs. 

T.  A,  Hendricks,  0.  JB.  Hard  and  A.  W.  Hendricks^  for 
appellants. 
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Peactice.— -Infawts. — ^Where  there  are  infant  defendants  it  must,  on  error, 
affirmatively  appear  that  process  was  duly  served  upon  them,  and  that  a 
guardian  ad  liiem  was  appointed  to  appear  and  answer  for  them,  or  the 
proceedings  will  be  reversed. 

CONVKTANCB  TO  WIFE. — G&EDiTO&s. — ^Rcal  estate  was  conveyed  to  a  mar- 
ried woman,  who  executed  a  mortgage  to  secure  unpaid  purchase  money, 
her  husband  not  joining  in  the  instrument. 

Edd,  that  a  sale  under  a  judgment  of  foreclosure  of  the  mortgage  could  not 
be  sustained  npon  the  ground  that  the  conveyance  had  been  taken  in  the 
name  of  the  wife  to  defraud  the  husband's  creditors,  and  that  the  plain- 
tiff, to  whom  the  mortgage  had  been  assigned,  and  who  purchased 
the  property  at  such  sale,  was  one  of  such  creditors. 

APPEAL  from  the  Fountain  Circuit  Court 
Elliott,  J. — Irad  Abdil,  the  appellee,  filed  a  complaint 
against  Emily  E.  Abdil,  the  appellant,  Hiram  Abdil,  the 
fether  of  Emily  E.,  and  Fielding  Lacy,  alleging,  among  other 
things,  that  Laxy  had  conveyed  certain  real  estate  to  Emily 
i.  Abdil,  the  mother  of  Emily  E.,  and  then  the  wife  of 
Hiram  Abdil)  that  said  Emily  L.  had  executed  to  Lacy  her 
notes  for  the  purchase  money,  which  she  secured  by  a 
mortgage  on  the  same  real  estate,  executed  by  herself  alone, 
said  Hiram,  her  husband,  not  having  joined  therein;  that 
said  notes  and  mortgage  were  subsequently  assigned  to  the 
plaintiff,  Irad  Abdil,  to  secure  a  debt  due  him  from  said 
Hiram;  that  he  subsequently  obtained  a  decree  of  foreclos- 
ure of  the  mortgage,  on  which  the  real  estate  was  sold  and 
he  became  the  purchaser,  but  that  the  mortgage  and  sale 
were  void,  because  said  Jff/mm,  the  husband,  did  not  joih 
with  his  wife,  Emily  L.,  in  the  execution  of  the  same;  that 
Baid  Emily  L.  subsequently  died,  leaving  said  Hiram,  her 
husband,  and  the  said  Emily  E.,  the  appellant,  who  was  an 
infant,  her  only  child  and  teir  at  law.  The  complaint 
further  alleges  that  said  Hiram  Abdil,  at  the  time  of  said 
transactions,  was  largely  indebted  to  divers  persons,  among 
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others  to  the  plaintiff;  that  he  was  in  fact  the  purchaser  of 
said  real  estate  and  had  paid  a  part  of  the  purchase  money, 
not  included  in  the  mortgage,  and  that  said  EmUy  L.  had 
paid  no  part  thereof,  but  that  said  Hiram  caused  the  deed 
to  be  made  to  her  for  the  purpose  of  cheating  and  defrauding 
his  creditors.  The  complaint  prayed  that  a  commissioner 
be  appointed  to  convey  the  property  to  the  plaintiff,  and  for 
general  relief.  The  court,  on  the  final  hearing,  appointed 
a  commissioner  to  execute  to  the  plaintiff  a  deed  of  con- 
veyance to  said  real  estate.  The  deed  was  executed,  re- 
ported to  the  court  and  approved.  Emily  JS.  Abdil  ap- 
peals. The  record  before  us  does  not  show  that  any  pro- 
cess was  ever  issued  or  served  in  the  case.  A  default 
was  taken  against  the  defendants  Hiram  AbdU  and  Fidd- 
ing  Lacyy  and  the  record  then  proceeds  thus:  "And  this 
cause  is  now  set  down  for  hearing  by  the  court  on  tlie  com- 
plaint, exhibits,  answer  of  guardian  ad  litem  and  oral  proo&, 
and  the  court,  after  hearing  the  testimony,"  &c.  It  does 
not  appear,  however,  that  any  notice  or  process  was  issued 
or  served  on  Emily  E.j  nor  that  any  guardian  ad  Utem  was 
appointed  by  the  court  to  appear  or  answer  for  her,  and 
though  it  is  incidentally  stated  that  the  cause  was  set  down 
for  hearing  on  the  answer  of  the  guardian  ad  liJtemj  &c.,  no 
such  answer  appears  in  the  record,  nor  does  it  appear  that 
such  an  answer  was  ever  filed. 

The  proceedings  were  erroneous  and  cannot  be  sus- 
tained. In  suits  against  infants  process  must  be  served 
upon  them  in  the  same  maimer  as  if  they  were  adults. 
Hough  V.  Canby,  8  Blackf.,  301;  BalAiU  v.  Doe,  4  Ind.  355; 
Doe  V.  Anderson^  5  id.  38;  Martin  y.  51^rr,  7  id.  224.  The 
court  must  appoint  a  guardian  ad  litem  to  appear  for  infant 
defendants,  and  a  decree  against  an  infant  witliout  such 
appointment  is  erroneous.  Timmons  v.  T^mtnonSy  6  Ind.  8. 
Nov  can  the  guardian  ad  Utem  waive  the  service  of  process 
on  the  infant.  Hough  v.  Canbyj  8  Blackf.  801;  SMnns  v. 
RobhinSj  2  Ind.  74.  And  on  error  it  must  affirmatively 
appear  that  process  was  duly  served  on  the  infSuit  and  a 
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goardian  ad  litem  appointed  to  appear  and  answer,  or  the 
proceedings  will  be  reversed.  Martin  v.  Starry  7  Ind.  224. 
In  the  cases  to  which  we  are  referred  by  appellee's  counsel, 
the  proceedings  were  attacked  collaterally ;  they  are  not  in 
point  here. 

We  may  further  remark  that  we  find  nothing  in  the  com- 
plaint justifying  the  decree  of  the  court  vesting  the  title 
of  the  real  estate  in  the  plaintifi*,  and  appointing  a  com- 
missioner to  execute  to  him  a  deed.  If  the  conveyance 
was  made  to  JEmily  i.  MdU  to  defraud  the  creditors  of 
Exramy  as  alleged,  the  property  might  perhaps  be  made 
subject  to  sale  by  the  creditors  for  the  payment  of  his  debts, 
but  a  sale  upon  a  void  mortgage,  executed  by  the  wife  alone, 
cannot  be  sustained  on  the  ground  that  her  husband  was 
indebted  to  the  plaintiff. 

The  decree  is  reversed,  with  costs,  and  all  the  proceedings 
subsequent  to  the  complaint  are  set  aside,  as  to  the  appellant, 
and  the  cause  is  remanded  for  further  proceedings. 

Z.  JBaird,  for  appellant. 

71  jP.  Damdsony  for  appellee. 


Coen  and  Another  v.  Ftjitb:. 

JiTDOXXRT. — ^Review. — A  complaint  for  the  reyiew  of  a  Judgment  is  in  the 
nattire  of  a  writ  of  error,  and  a  second  complaint  to  review  Uie  same  jndg- 
ment,  wiiere  the  first  one,  on  final  hearing,  has  resulted  in  a  judgment  of 
ftfiirmanoe,  will  not  be  aUowed* 

APPEAL  from  the  Warren  Circuit  Court 
Elliott,  J. — ^In  this  case,  the  appellants,  Isaac  M.  Com 
and  WiUiam  S.  CoeUy  at  the  September  term,  1868,  of  the 
Vol.  XXVI.— 19. 
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Court  of  Common  Pleas  of  Fountain  comity,  filed  in  said 
court  a  compbint  against  the  appellee,  Hiram  Funk^  guardian 
of  Hester  Ann  Funky  to  review  a  judgment  rendered  in  said 
court  in  favor  of  the  appellee,  against  the  appellants,  at  the 
January  term  thereof  1861,  as  sureties  of  ^nwmas  M.  Coen 
and  Rufus  Birchj  on  two  promissory  notes;  and  also  for  a 
review  or  new  trial  in  the  case  of  a  former  complaint  for  a 
review  of  the  same  judgment,  filed  in  said  court  by  the  ap- 
pellants against  the  appellee,  in  which,  on  a  final  hearing, 
judgment  was  rendered  against  the  appellants,  at  the  Janu- 
ary term,  1863,  of  said  court. 

The  grounds  stated  for  a  review  of  the  original  judgment 
are,  that  TTwmas  Coen  and  Bufv^s  Birchj  the  principals  in  the 
notes,  had  entered  into  two  written  contracts  with  Joseph 
Pooley  the  payee  of  the  notes,  for  the  delivery  to  him  at 
AMica  of  a  quantity  of.com,  and  upon  which  he  had  ad- 
vanced to  them  certain  sums  of  money;  that  said  Coen  and 
Birch  had  not  delivered  all  the  corn  required  by  said  con- 
tracts, and  for  their  failure  to  do  so,  Poole  claimed  dama- 
ges, and  the  notes  upon  which  said  judgment  was  rendered 
were  given  on  a  settlement  of  said  corn  contracts,  and  of 
the  damages  claimed  thereon  by  said  Poole;  that  at  the  time 
the  notes  were  executed  by  the  appellants,  as  sureties,  Poole 
fraudulently  represented  to  them  that  they  were  fiiUed  up 
with  the  true  amounts  due  him  from  said  Thomas  Coen  and 
Birchj  when  in  truth  the  amounts  were  too  large ;  that  the 
^  value  of  the  corn,  at  the  dates  of  the  breaches  of  the  con- 
tracts, was  estimated  at  55  cents  per  bushel,  when  it  should 
have  been  only  82  and  50  cents  per  bushel;  and  that  inter- 
est was  estimated  on  the  amount  from  a  date  anterior  to 
the  breach  of  said  contracts. 

The  complaint  alleges  that  the  issues  formed  in  the  orig- 
inal suit  on  the  notes,  and  on  the  former  complaint  for  a 
review,  were  in  substance  the  same;  that  is,  that  the  notes 
were  fraudulently  ante-dated,  from  June^  1858,  to  March 
15th,  1857,  and  drew  interest  from  date ;  that  the  affirmance 
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of  the  original  judgment,  on  the  former  complaint  for  re- 
view, was  procured  by  the  false  and  fraudulent  evidence 
given  on  the  trial  in  that  case  by  said  Poole,  The  com- 
plaint further  alleges  that  an  execution  issued  on  said  judg- 
ment had  been  placed  in  the  hands  of  the  sheriff  of  said 
county,  who  threatened  to  levy  the  same  on  the  property 
of  Isaxic  M.  Coerij  one  of  the  appellants,  and  that  under 
duress  of  said  execution  he  had  paid  to  the  sheriff  thereon 
the  sum  of  two  hundred  dollars.  It  is  also  alleged  that 
said  com  contracts  were  never  in  the  possession  of  the  ap- 
pellants, and  at  the  time  of  the  original  suit,  and  of  the  trial 
on  the  former  complaint  for  review,  they  were  lost,  and 
could  not  be  found,  though  diligent  search  and  inquiry  were 
made  for  them;  that  they  had  been  found  since  the  last 
named  trial,  and  by  them  the  errors  in  said  notes,  and  the 
falsity  of  the  statements  of  Poole  at  the  date  of  the  execu- 
tion of  thenotes,  and  on  the  trial  of  the  issue  on  the  former 
complaint  for  review,  could  be  established. 

The  cause  was  removed  by  change  of  venue  a  second 
time  to  the  Warren  Court  of  Common  Pleas,  and  thence  to 
the  Warren  Circuit  Court 

The  complaint  is  divided  into  three  paragraphs  by  num- 
bers. The  part  relating  more  particularly  to  the  original 
ju4gment  is  called  the  first  paragraph ;  while  so  much  of 
it  as  states  the  causes  for  a  review  of  the  judgment  ren- 
dered on  the  former  complaint  for  a  review,  or  for  a  new 
trial  in  that  case,  is  called  the  second  paragraph,  and  that 
part  relating  to  the  alleged  payment  of  $200  by  one  of  the 
appellants,  under  duress  of  execution,  is  numbered  as  the 
third  paragraph. 

Separate  demurrers  were  filed  to  each  of  the  paragraphs, 
as  thus  numbered,  which  the  court  sustained  to  the  second, 
and  overruled  to  the  first  and  third.  The  cast  of  the  com- 
plaint indicates  that  it  was  designed  (as  it  is  in  fact)  as  a 
single  paragraph.  The  whole  relates  to  a  single  subject,  the 
original  judgment  rendered  on  the  notes,  of  which  a  re- 
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view  is  sought.  The  complamt  admits  that  the  appellants 
had  filed  a  former  complaint  for  a  review  of  the  same  judg- 
ment, on  the  final  hearing  of  which,  judgment  was  ren- 
dered against  them,  and  in  affirmance  of  the  original  judg- 
ment; a]pd  also  admits  the  subsequent  payment  by  one  of  the 
appellants  of  two  hundred  dollars  on  the  judgment,  but 
alleges  the  payment  was  made  under  duress  of  execution, 
and  attempts  to  avoid  the  effect  of  the  judgment  on  the 
first  review  by  allegations  of  fraud. 

Issues  were  formed  on  the  first  and  third  paragraphs,  and 
on  the  trial  a  final  judgment  was  rendered  against  the  appel- 
lants. 

The  record  not  only  presents  a  lamentable  state  of  confu- 
sion, but  is  in  many  other  respects  a  most  extraordinary 
one.  But  a  small  portion  of  its  space  is  given  to  the  evi- 
dence in  the  case,  yet  it  contains  nearly  four  hundred  pages 
of  manuscript.  After  the  first  change  of  venue,  the  case 
in  its  frequent  changes  to  and  fro,  from  court  to  court  and 
from  county  to  county,  seems  to  have  become  a  wanderer, 
and  at  each  change  became  involved  in  new  intricacies, 
until  it  is  claimed  by  the  counsel  for  the  appellee  that 
it  ceased  to  exist,  though,  phoenix  like,  a  successor  in- 
stantly sprang  from  its  aahes,  and  yet  of  so  recent  date, 
that  it  too  must  yield  to  the  iron  rule  of  the  statute  of  limi- 
tations. One  fact  however  is  patent  in  almost  every  page  of 
the  record :  that  the  contest  between  counsel  in  the  case, 
not  only  exhibited  a  proper  zeal  in  the  interest  of  their  re- 
spective clients,  but  evolved  unusual,  if  not  new,  points  in 
professional  skill. 

The  appellants*  counsel  has  presented  us  with  a  brief  of  one 
hundred  and  fourteen  printed  i)ages,  exhibiting  patience,  la- 
bor and  research,  in  which  a  multiplicity  of  questions  are 
discussed.  But  we  find  ourselves  relieved  from  the  neces- 
sity of  entering  upon  so  broad  a  field  of  labor,  by  the  fact 
that  we  are  met  with  a  question  at  the  very  threshold  which, 
in  our  opinion,  must  dispose  of  the  case. 
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A  complaint  for  review  of  a  judgment  ia  in  the  nature 
of  a  writ  of  error,  and  a  second  complaint  to  review  the 
same  judgment,  where  the  first  one,  on  final  hearing,  has 
resulted  in  a  judgment  of  affirmance,  will  not  be  allowed. 
There  should  be  an  end  to  litigation  somewhere,  a  rule  the 
necessity  of  which  is  illustrated  by  the  case  at  bar,  and  it 
could  scarcely  be  so,  if  new  suits  may  be  brought  to  review 
the  same  judgment  as  often  as  a  party  may  desire,  or  may 
suppose  that  a  new  cause  therefor  has  been  discovered.  In 
Story's  Eq.  PL,  §  418,  p.  462,  it  is  said  that  where  a  decree 
has  been  reversed  on  the  first  bill  of  review,  another  bill  of 
review  may  be  brought  on  the  decree  of  reversal,  but  if  a 
demurrer  has  been  allowed  to  a  bill  of  review,  a  second  bill 
of  review  upon  the  same  ground  will  not  be  allowed.  The 
same  rule  is  stated  in  Mitford's  Chancery  Pleading  88.  The 
authorities  on  the  question  are  not  numerous,  for  the  reason^ 
doubtless,  that  it  has  but  seldom  arisen  in  the  courts.  But 
in  StTdder  v.  The  Heirs  of  Byrd  et  al.j  7  Ohio  R.,  p.  184,  the 
question  was  very  fully  examined,  and  it  was  held  by  the 
court  that  <^  where  the  original  decree  has  been  affirmed  on  bill 
of  review,  a  subsequent  bill  of  review  cannot  be  allowed." 
Hitchcock,  J.,  who  delivered  the  opinion  of  the  court,  after 
reviewing  the  authorities,  stated  the  rule  deduced  therefrom 
as  follows:  "When  a  demurrer  to  a  bill  of  review  has  been 
sustained  or  allowed,  in  other  words,  where  according  to  our 
practice  the  bill  has  been  dismissed,  and  the  original  decree 
thereby  affirmed,  no  subsequent  bill  of  review  will  lie;  but 
where  the  original  decree  has  been  reversed,  this  decree  of 
reversal  may  be  reviewed.  This  rule  of  practice  is  based 
upon  sound  reason.  Where  there  have  been  two  concur- 
rent decrees,  as  in  the  case  of  the  demurrer  allowed,  it  is 
tune  that  the  litigation  should  be  ended,  but  where  the 
original  decree  has  been  reversed,  there  the  matter  of  equity 
may  still  be  considered  as  doubtful."  This  decision  is  re- 
ferred to  in  a  note  in  Mitford's  Ch.  PI.  88,  with  approba- 
tion. The  rule  announced  in  the  case,  we  think,  is  the 
correct  one,  and  is  decisive  of  the  case  at  bar^  and  as  the 
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judgment  below  was  for  the  defendant  on  the  final  hearing, 
as  it  should  have  been  upon  the  demurrer  to  the  complaint, 
for  the  reason  above  stated,  the  appellants  have  no  cause  to 
complain,  and  the  judgment  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

Gregory,  C.  J.,  was  absent, 

J.  Buchanan^  for  appellants. 

M.  M,  Mtlford  and  S.  A.  Huffj  for  appellee. 


Kent  and  Another  v.  Thb  Liverpool  and  Londojt  Iifsim- 
ANCB  Company. 

IN8URA17CE. — Mebchandise. — The  term  "merchandise,"  in  a  policy  of  insur- 
ance against  loss,  &o.,  by  fire  on  grain  and  other  merchandise  in  each  of 
two  warehouses,  which  were  kept  by  the  assured,  who  were  grain  mer- 
chants, for  the  purpose  of  receiving  and  storing  grain,  was  held  not  to 
include  a  platform  scale,  bedded  in  the  floor  of  one  of  the  warehouses^ 
nor  belting,  nor  a  corn  sheller,  nor  a  beam-scale,  which  things  had  been 
dispensed  with  in  the  business,  but  which  had  not  been  offered  for  sale; 
nor  tools,  implements  or  articles  of  property  purchased  for  use  in  the 
warehouses,  as  being  necessary  or  couTenient  in  the  business,  and  which 
were  used  as  occasion  required. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Elliott,  J. — Suit  by  the  appellant  against  the  insurance 
company  on  a  policy  of  insurance  of  $1,500,  against  loss  or 
damage  by  fire  on  "grain  and  other  merchandise,  hazard- 
ous and  not  hazardous,  contained  in  each  of  their  two 
warehouses,"  &c.,  "on  the  Toledo  and  Wabash  JR.  iZ.,  at 
Marshfidd  station,  Indiana^  The  warehouses  and  their 
contents  were  consumed  by  fire. 

Answer  in  denial  of  the  complaint.  The  issue  was  tried 
by  the  court;  finding  for  the  defendant.    Motion  for  a  new 
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trial,  because  the  finding  was  contrary  to  the  law  and  evi- 
dence in  the  case,  overraled.    The  plaintifib  appeal. 

The  only  question  presented  in  the  case  by  the  record 
and  assignment  of  errors,  is  whether  certain  articles  of 
property  named  in  the  schedule,  or  bill  of  particulars,  filed 
with  the  complaint,  under  the  state  of  facts  shown  by  the 
evidence,  were  covered  by  the  term  ^^  other  merchandise,^' 
used  in  the  policy? 

The  following  are  the  items  referred  to: 

1.  1  Fairbanks'  platform  scale ^ •« fl76 

2.  1  Beam  scale ••....    25 

8.  2  Grain  carts ^ ^ 100 

A.  2Com8hellers ^ ^ ^ 200 

5.  1  Cleaner... •«•.«•«« ^^^..  75 

6.  1  Gob  carrier ^.•...«^.. »»«••.• •* 40 

7.  100  Feet  6  inch  belting ^ 87 

8.  40      "     5    «        « 28 

13.  1  Set  of  Blocks ^....^ 25 

14.  1  Stove... « — ^ 10 

jLo.  X  w neeiDarrow  ...•••  ...«.«...•. -.«.«..*««%•'■•.•••••.»*•. »«•>..  xo 

16.  1  Settrucks.. — ^ ^.. 8 

The  evidence  is  all  in  the  record.  The  only  evidence 
bearing  on  the  question  under  consideration  was  that  given 
by  Kenty  one  of  the  plaintiffs,  who  testified,  in  substance,  as 
follows:  That  the  first  eight  articles  embraced  in  the  sched- 
ule had  been  used  in  the  warehouse  for  the  purpose  of 
operating  it;  they  were  tools,  implements  and  fixtures  used 
in  the  warehouse  business,  but  most  of  them  had  been  dispen- 
sed with,  owing  to  alterations  in  the  mode  of  operating  the 
warehouse.  Plaintiffs  had  dispensed  with  most  of  them 
before  the  policy  issued,  but  he  could  not  tell  which  they 
were.  The  belting,  one  of  the  corn  shellers  and  beam  scale 
were  the  only  articles  recollected  by  the  witness  that  had 
been  dispensed  with.  A  set  of  blocks,  the  18th  item,  did 
not  belong  to  the  warehouse,  they  were  used  for  raising 
buildings  and  were  in  the  warehouse  for  safe  keeping.  The 
wheelbarrow  and  trucks  did  not  belong  to  the  warehouse, 


296  SUPEEME  COURT  OF  UmiANA. 

Kent  and  AnoUier  «.  The  Literpool  and  London  Insoranoe  Gompany. 

they  were  used  by  the  plaintifib  about  the  station.  The 
plaintiffs  rebuilt  the  warehouse  after  the  fire,  and  were 
operating  it  since  that  time  without  the  use  of  any  similar 
articles,  except  the  cleaner.  They  had  no  use  for  the  arti- 
cles dispensed  with,  and  would  have  sold  them  had  an  op- 
portunity offered,  except  the  wheelbarrow  and  ta*ackB,  which 
were  used  about  the  station.  The  sums  set  down  in  the 
schedule  were  the  fair  cash  value  of  the  articles  destroyed. 
The  witness  understood  the  word  ^^merchandise''  to  have 
its  general  meaning.  It  had  no  local  meaning  at  Marshjidd. 
The  plaintiffs  had  done  some  commission  business,  but  not 
much;  they  had  been  engaged  mostly  on  their  own  account 
in  buying,  shipping  and  selling  grain.  On  cross-examina- 
tion tiie  witness  testified  that  the  platform  Fairbanks*  scale 
was  bedded  down  in  the  floor,  and  fastened  by  bolts  to  the 
floor  timbers.  The  '^  beam  scale ''  was  sitting  in  some  part  of 
the  house.  It  was  got  for  the  house  in  the  first  place  and  was 
usedinit,butwasafterwards  dispensed  with.  They  hadnever 
offered  it  for  sale,  to  his  recollection;  never  had  any  buyer 
for  it.  It  and  the  platform  scale  were  dispensed  with  be- 
cause they  adopted  the  plan  of  putting  the  gndn  in  the 
cars  without  weighing,  and  having  it  weighed  at  Toledo^  as 
they  had  to  stand  the  weights  there,  any  way.  Plaintiff  had 
never  offered  any  of  the  articles  for  sale;  they  were  pur- 
chased in  the  first  place  for  use,  but  were  dispensed  witii  as 
before  stated.  K  they  had  wanted  to  weigh  corn  for  the 
upper  story,  would  have  used  the  carts  and  platform  scale. 
Would  have  used  the  cleaner  and  cob  carrier  again,  if  they 
had  not  been  burned.  The  belting  could  not  have  been  used; 
as  the  warehouse  was  changed.  Witness  thought  the  change 
was  made  before  the  policy  was  issued,  and,  on  reflection, 
was  positive  that  the  belting  was  not  in  use  when  the  policy 
was  issued.  They  sometimes  kept  salt  for  sale  in  the  ware- 
house, but  had  not  for  a  year  or  two.  The  stove  was  used 
in  the  office  of  the  warehouse;  it  sat  on  the  floor,  and  the 
pipe  passed  through  a  stone  into  a  flue.  The  belting  had 
been  laid  aside  from  two  to  four  years,  and  the  ^^  beam  scale/' 
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from  three  to  five  years.  The  platform  scale  had  not  been  in 
me  for  some  months  before  the  fire,  though  the  warehouse 
had  been  up  to,  say  amonth  before  the  fire.  The  stove  would 
have  been  used  again  if  the  warehouse  had  not  been  burned. 
They  had  not  had  occasion  to  use  the  grain  carts  for  some- 
time before  the  fire,  as  they  did  not  weigh  the  grain  before 
fiihippmg.  Did  not  use  them,  and  their  mode  of  doing  busi- 
ness did  not  require  their  use.  If  a  purchaser  had  ofiTered, 
would  have  sold  all  the  articles  except  the  wheelbarrow  and 
trucks.  The  witness  lived  at  WtUiamsport.  A.  B.  Green  had 
charge  of  the  warehouses  at  Marshfidd^  but  they  were 
strictly  under  witness'  charge.  Marshfield  is  nine  miles  from 
WUUamspcrt.  Witness  went  to  Marshfdd  about  once  a 
week. 

We  are  not  aware  that  the  term  ^'merchandise''  has  any 
fixed  and  technical  legal  signification.  Webster  defines  it 
thus:  "The  objects  of  commerce,  wares,  goods,  commodi- 
ties, whatever  is  usually  bought  or  sold  in  trade."  "  By  this 
term  is  understood  all  those  things  which  merchants  seU, 
either  wholesale  or  retail,  as  dry  goods,  hardware,  groceries, 
drugs,"  &c.    Bouvier's  Law  Die. 

Here  the  principal  business  of  the  appellants,  as  the  evi- 
dence shows,  was  that  of  purchasing  grain,  and  shipping  it 
to  other  markets  for  sale.  They  were  grain  merchants,  and 
kept  the  warehouses  for  the  purpose  of  receiving  and  storing 
grain  purchased  for  market.  The  appellant's  counsel  dis- 
claims making  any  question  in  this  court  as  to  the  stove, 
wheelbarrow  or  trucks.  The  platform  scale  was  evidently 
a  fixture,  and  belonged  to  the  realty.  All  the  other  articles 
for  which  compensation  was  claimed  were  tools,  implements 
or  articles  of  property  purchased  for  use  in  the  warehouse, 
as  necessities  or  conveniences  in  the  transaction  of  the  ap- 
pellants business,  and,  with  the  exception  of  the  belting, 
one  com  sheller  and  the  beam  scale,  continued  so  to  be  used, 
as  occasion  required,  untU  they  were  destroyed  by  fire. 
By  a  change  in  the  mode  of  doing  business,  the  belting, 
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corn  sheller  and  beam  scale  were  no  longer  used  in  connec- 
tion with  the  business  of  the  warehouses.  Their  use  having 
been  dispensed  with  they  were  thrown  aside,  or  stowed 
away  in  the  warehouses,  and  had  thus  lain  idle  for  a  period 
of  from  two  to  five  years,  during  all  which  time  no  effort 
had  been  made  to  sell  them,  in  &ct  they  had  never  been 
offered  for  sale.  True,  Mr.  Kent  testified  that  they  would 
have  sold  them  if  a  purchaser  had  presented  himself.  As 
merchants  they  were  not  dealing  in  such  goods,  and  we  can 
scarcely  suppose  that  they  were  regarded  as  articles  of 
merchandise  for  sale^ 

It  is  contended  by  the  appellants  that  the  term  <^  merchan- 
dise'^  may  include  every  species  of  inanimate,  movable 
property.  K  we  concede  the  correctness  of  this  proposi- 
tion, still  it  does  not  determine  this  case,  as  the  sense  in 
which  the  term  is  to  be  understood  must,  in  a  great  measure, 
depend  upon  the  connection  in  which  it  is  used.  TVTien 
applied  to  the  goods  of  a  merchant,  it  would  seem  only  to 
relate  to  his  stock  in  trade,  or  articles  kept  for  sale.  If 
applied  to  goods  in  transit,  or  in  the  temporary  possession 
of  a  commission  merchant  for  delivery  to  the  owner,  we 
see  no  reason  why  it  should  not  cover  articles  of  personal 
property,  not  designed  by  the  owner  for  sale. 

In  the  6afle  at  bar,  we  do  not  think  the  property  in  con- 
troversy was  merchandise,  within  the  meaning  of  the  term 
as  it  was  used  in  the  policy  of  insurance. 

The  judgment  is  affirmed,  with  costs. 

J.  A.  Broum,  for  appellants. 

H.  W.  Chase  and  J.  A.  Wilstachy  for  appellee. 
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Smith  v.  Moodt  and  Others. 

Neqbo£s.~Citize]I8Hif.— A  free  man  of  color  born  within  the  UiUied  StaUt 
is  a  citizen  of  the  UhiUd  States,  and  as  such  is  entitled  to  become  a  citizen 
of  any  one  of  the  seyeral  states,  by  becoming  a  resident  thereof. 

Sake. — Right  to  Votx  akd  Hold  Ofpice. — The  right  to  vote  and  the  legal 
capacity  to  hold  office  are  not  essential  to  the  character  of  a  citizen.  Al- 
legiance on  the  part  of  the  person,  and  the  duty  of  protection  on  the  pari 
of  the  goYemment,  constitute  citizenship  under  the  constitution. 

Black  Laws.— Thibteenth  Abticlb.— The  thirteenth  article  of  the  consti- 
tution of  /ftdtona,  which  prohibits  any  negro  or  mulatto  from  coming  into 
the  State,  and  declares  yoid  all  contracts  made  with  such  as  shall  come 
into  the  State  contrary  to  its  proTisions,  and  the  act  of  June  18, 1852,'  enti- 
tled 'Hinact  to  enforce  the  13th  article  of  the  constitution,"  (1  G.  &  H^ 
p.  443,)  are  repugnant  to  ihe  constitution  of  the  United  States, 

APPEAL  from  tho  Marion  Common  Pleas. 

Gregory,  C.  J. — Smith  sued  Moody  and  another  in  the  court 
below  upon  a  promissory  note. 

Tho  defendants  answered:  "That  theplaintifl"  is  a  negro, 
or  person  of  African  descent,  and  that  prior  to  November  1, 
1851,  he  was  a  non-resident  of  the  State  of  Indiana,  and 
came  into  and  settled  in  and  became  an  inhabitant  of  said 
State  since  that  time;  that  defendants  are  citizens  of  the 
State  of  Indiana,  and  were  at  the  time  of  making  the  con- 
tract sued  on,  and  that  said  contract  was  made  in  said 
State.  Wherefore,  the  defendants  say  that  the  plaintiff  can- 
not maintain  this  suit,  and  that  said  contract  is  void." 

A  demurrer  to  the  answer  was  overruled.  The  plaintiff 
then  filed  the  following  reply: 

"For  reply  to  the  answer  of  defendants,  plaintiff  states 
that  it  is  true  he  is  a  negro,  or  person  of  African  descent,  but 
he  says  he  was  born  free,  within  the  jurisdiction  and  alle- 
giance of  the  United  States,  to-wit :  in  the  State  of  Ohio,  and 
that  he  was  by  birth  a  citizen  of  said  State,  and  of  the  ?7m- 
ted  States  of  America^  and  that  he  resided  in  the  State  of 
OHo  from  his  birth  till  his  removal  into  the  State  of  Indiana.^* 
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A  demurrer  to  the  reply  was  sustained,  and  final  judg- 
ment rendered  against  the  plaintiflT,  who  prosecutes  this 
appeal.  The  ruling  of  the  court  below  upon  the  demur- 
rers is  assigned  for  error. 

The  constitution  of  Indiana  contains  the  following  pro- 
visions: 

ARTICLE  TTTTT, 

NEOBOES  AND  MULATTOES. 

"Sec,  1.  No  negro  or  mulatto  shall  come  into  or  settle 
in  the  State  after  the  adoption  of  this  constitution. 

"Sec  2.  All  contracts  made  with  any  negro  or  mulatto 
coming  into  the  State  contrary  to  the  foregoing  section 
shall  be  void;  and  any  person  who  shall  employ  such  negro 
or  mulatto,  or  otherwise  encourage  him  to  remain  in  the 
State,  shall  be  fined  in  any  sum  not  less  than  ten  dollars 
nor  more  than  five  hundred  dollars." 

The  legislature  of  Indiana  passed  "an  act  to  enforce  the 
thirteenth  article  of  the  constitution,"  which  was  approved 
June  18, 1852,  and  is  as  follows : 

"  Sec,  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  that  it  shall  not  be  lawful  for  any  negro 
or  mulatto  to  come  into,  settle  in,  or  become  an  inhabitant 
of  the  State. 

|^"Sec.  6.  All  contracts  made  with  negroes  or  mulattoes 
who  shall  have  come  into  the  State  of  Indiana  subsequent 
to  the  1st  day  of  November j  A.  D.  1851,  are  hereby  declared 
null  and  void. 

"  Sec.  7.  Any  person  who  shall  employ  a  negro  or  mu- 
latto who  shall  have  come  into  the  State  of  Indiana  subse- 
quent to  the  Slst  day  of  October j  in  the  year  one  thousand 
eight  hundred  and  fifty-one,  or  who  shall  hereafter  come  into 
said  State,  or  who  shall  encourage  such  negro  or  mulatto  to 
remain  in  the  State,  shall  be  fined  in  any  sum  not  less  than 
ten  dollars  nor  more  than  five  hundred  dollars. 

"Sec  9.  Any  negro  or  mulatto  who  shall  come  into  or 
settle  in  this  State  contrary  to,  and  in  violation  of,  the 
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provisions  of  the  constitntion,  and  of  the  first  section  of  this 
act^  shall  be  fined  in  any  sum  not  less  than  ten  nor  more 
than  five  hundred  dollars.'*    1  G.  &  H.  443, 

It  is  urged,  on  behalf  of  the  appellant,  that  this  article 
of  the  constitution  of  Indiana^  and  this  act  of  the  legisla- 
ture to  enforce  the  same,  are  in  direct  conflict  with  the 
constitution  of  the  United  States,  and  are  therefore  void. 

The  constitution  of  the  United  States  provides  that,  "The 
citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states.'*  Art  4^ 
sec.  2.  . « « 

Judge  Story  says  of  this  section,  that  "It  is  plain  and 
simple  in  its  language ;  and  its  object  is  not  easily  to  be  mis- 
taken. Connected  with  the  exclusive  power  of  naturaliza- 
tion in  the  national  government,  it  puts  at  rest  many  of  the 
dijBGiculties  which  affected  the  construction  of  the  article  of 
the  confederation.  It  is  obvious,  that  if  the  citizens  of  each 
state  were  to  be  deemed  aliens  from  each  other,  they  could 
not  take  or  hold  real  estate,  or  other  privileges,  except  as 
other  aliens.  The  intention  of  this  clause  was  to  confer  on 
them,  if  one  may  so  say,  a  general  citizenship;  and  to  com- 
municate all  the  privileges  and  immunities  which  the  citi- 
zens of  the  same  state  would  be  entitled  to  under  the  like 
circumstances."  Story  on  the  Con.,  §  1806.  One  of  the 
privileges  and  immunities  arising  from  this  general  citizen- 
ship is  the  right  to  become  a  citizen  of  any  one  of  the 
several  states,  by  becoming  a  resident  thereof. 

In  Gassies  v.  BaUon,  6  Peters  761,  Maeshall,  C.  J.,  in 
delivering  the  opinion  of  the  court,  says:  "The  defendant 
in  error  is  alleged  in  the  proceedings  to  be  a  citizen  of  the 
United  States,  naturalized  in  Louisiana,  and  residing  there. 
This  is  equivalent  to  an  averment  that  he  is  a  citizen  of  that 
state.  A  citizen  of  the  United  States  residing  in  any  state 
of  the  Union,  is  a  citizen  of  that  state." 

It  has  been  settled  by  judicial  interpretation,  {Corfield  v. 
CoryeUy  4  Wash.  C.  C.  K.  871,)  that  the  privileges  and  im- 
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munities  of  a  citizen,  in  the  meaning  of  the  constitution, 
are  "those  which  are  in  their  nature  fundamental,  which 
belong  of  right  to  the  citizens  of  all  free  governments. 
What  these  fundamental  principles  are,  it  would  perhaps 
be  more  tedious  than  difficult  to  enumerate;  they  may, 
however,  all  bo  comprehended  under  the  following  general 
heads:  1.  Protection  by  the  government.  2.  Enjoyment 
of  life  and  liberty,  with  the  right  to  acquire  and  possess 
property  of  every  kind,  and  to  pursue  and  obtain  happi- 
ness and  safety,  subject  to  such  restraints  as  the  govern- 
ment may  justly  prescribe  for  the  general  good  of  the 
whole.  The  right  of  a  citizen  of  one  state  to  pass  through 
or  to  reside  in  any  other  state,  for  purposes  of  trade,  agri- 
culture or  professional  pursuits,  or  otherwise;  to  claim  the 
benefit  of  the  writ  of  habeas  corpus,  to  institute  and  main- 
tain actions  of  any  kind  in  the  courts  of  the  state;  to  take, 
hold  and  dispose  of  property,  either  real  or  personal,  may 
be  mentioned. as  some  of  the  particular  privileges  and  im- 
munities  of  citizens." 
I  The  thirteenth  article  of  the  constitution  of  Indiana,  and 

the  law  made  to  enforce  the  same,  deprive  all  persons  of 
African  descent,  not  living  in  the  State  at  the  time  of  the  adop- 
tion of  the  constitution,  1.  Of  the  protection  of  the  govern- 
ment; 2,  Of  the  enjoyment  of  life  and  liberty.  And  not 
only  do  they  deprive  them  of  all  the  privileges  and  immu- 
nities secured  to  every  citizen  by  the  constitution,  but  they 
denounce  severe  punishment  upon  all  such  persons  who  may 
come  into  the  State,  regardless  of  their  mechanical  skill, 
intellectual  ability,  or  moral  worth,  or  the  services  they  may 
have  rendered  to  the  country.  If  persons  of  African  de- 
scent are  citizens  of  the  United  States,  the  le^lation  which 
denies  to  them  every  right  of  a  citizen  is  void. 

It  will  be  conceded,  without  argument,  in  the  language 
of  Chief  Justice  Taney,  "that, if  the  African  ranks  as  a 
citizen  in  the  State  to  which  he  belongs,  within  the  meaning 
of  the  constitution  of  the  United  States,  then  whenever  he 
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goes  into  another  State  the  constitution  clothes  him,  as  to  the 
rights  of  person,  with  all  the  privileges  and  immunities 
which  belong  to  citizens  of  that  State.  And  if  persons  of 
the  African  race  are  citizens  of  a  State,  and  of  the  UnUed 
States^  they  would  be  entitled  to  all  of  these  privileges  ami 
immunities,"  &c., "  under  the  paramount  authority  of  the  fede- 
ral government,  and  its  courts  would  be  bound  to  maintain 
and  enforce  them,  the  constitution  and  laws  of  the  State  to  the 
contrary  notwithstanding.  And  if  the  States  could  limit  or 
restrict  them,  or  place  the  party  in  an  inferior  grade,  then 
this  clause  of  the  constitution  would  be  unmeaning,  and 
could  have  no  operation,  and  would  give  no  rights  to 
the  citizen  in  another  State."  Scott  v.  Savford  19  Howard 
422,423.-'- 

If  free  native  bom  Americans  of  African  descent  were 
dtizens  of  the  United  States^  to  quote  further  from  the 
same  opinion,  (p.  417,)  "It  would  give  to  persons  of  the 
negro  race,  who  were  recognized  as  citizens  in  any  one 
State  of  the  Union,  the  right  to  enter  every  other  State 
whenever  they  pleased,  singly  or  in  companies,  without 
pass  or  passport,  and  without  obstruction,  to  sojourn  there 
as  long  as  they  pleased,  to  go  where  they  pleased  at  every 
hour  of  the  day  or  night,  without  molestation,  unless  they 
committed  some  violation  of  law  for  which  a  white  man 
would  be  punished." 

The  only  question  then  is:  Are  persons  of  African  de- 
scent, or  negroes,  born  free  within  the  jurisdiction  and 
allegiance  of  the  United  States,  citizens  thereof,  within  the 
meaning  of  the  constitution? 

The  question  was  fully  discussed  in  the  very  able  and 
learned  opinion  of  Attorney  General  Bates,  of  November 
29, 1862,  in  which  he  decides,  and  as  we  think  correctly,  that  a 
"free  man  of  color,  if  born  in  the  United  States,  is  a  citizen 
of  the  United  States"  See,  also,  the  opinion  of  Attorney 
General  Legabe,  (4  Op.  Atty.  Genl.  147,  March  16, 1843,)  in 
which  he  came  to  the  same  conclusion,  and  held  that  a  free 
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colored  man  was  competent  to  pre-empt  land  imder  an  act 
of  Congress  which  limited  that  right  to  citizens,  and  aliens 
who  had  declared  their  intention  to  become  citizens. 

It  would  hardly  be  necessary  to  discuss  this  question  but 
for  the  decision  of  the  Suprem^ourt  of  the  United  States 
in  Scott  V.  Sandfordy  supra./^hBt  case  was  determined 
in  1856,  and  although  never  formally  overruled,  it  is  noyr 
disregarded  by  every  department  of  the  government. 
Passports  are  granted  to  free  men  of  color,  of  African  de- 
scent, by  the  executive  department.  Congress,  by  its  legis- 
lation, declares  such  persons  citizens  of  the  United  States^ 
and  passes  laws  for  their  protection  as  such.  The  Supreme 
Court,  in  the  face  of  its  own  decision,  admits  to  its  bar,  as 
attorneys  and  counsellors  at  law,  persons  of  African  descent. 
CuETis,  J.,  in  a  dissenting  opinion  in  that  case,  examined 
this  question  with  great  research,  and  with  marked  ability. 
Indeed,  he  has  left  but  little,  if  anything,  to  be  added.  The 
constitution  was  ordained  by  the  people  of  the  United  Stales^ 
to  secure  the  blessings  of  liberty  to  themselves  and  their 
posterity.  At  the  time  of  its  adoption,  all  free,  native-born 
inhabitants  of  the  States  of  New  Hampshire,  Massachusetts^ 
New  York,  New  Jersey  and  North  Cardina,  though  descended 
from  African  slaves,  were  not  only  citizens  of  those  States, 
but  such  of  them  as  had  the  other  necessary  qualifications 
possessed  the  franchise  of  electors,  on  equal  terms  with 
other  citizens.  The  Supreme  Court  of  North  CaroUna,  in 
The  State  v.  Manuel,  4  Dev.  &  Bat.  20,  in  a  well  considered 
opinion,  held  that  slaves  manumitted  there  became  free- 
men, and  therefore,  if  bom  within  North  Carolina,  are  citi- 
zens of  North  Carolina,  and  that  all  free  persons  bom  within 
the  State  are  born  citizens  of  the  State. 

The  fourth  of  the  fundamental  articles  of  the  confedera- 
tion was  as  follows :  '^  The  free  inhabitants  of  each  of  these 
States,  paupers,  vagabonds  and  fugitives  from  justice  ex- 
cepted, shall  be  entitied  to  all  the  privileges  and  immunities 
of  free  citizens  in  the  several  States.^' 
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The  fact  that  free  persons  of  color  were  citizens  of  some 
of  the  several  States,  and  the  consequence  that  this  fourth 
article  of  the  confederation  would  have  the  effect  to  confer 
on  such  persons  the  privileges  and  inmiunities  of  general 
citizenship,  were  not  only  known  to  those  who  framed  and 
adopted  those  articles,  but  the  evidence  is  conclusive  that 
this  article  was  intended  to  have  that  effect,  and  that  lan- 
guage which  would  have  excluded  such  persons  was  rejec- 
ted. On  the  25th  of  JunCy  1778,  the  articles  of  confedera- 
tion being  under  consideration  by  congress,  the  delegates 
from  South  Carolina  moved  to  amend  this  fourth  article,  by 
inserting  after  the  word  "free,"  and  before  the  word  "in- 
habitants," the  word  "white,"  so  that  the  privileges  and 
immunities  of  general  citizenship  would  be  secured  only  to 
white  persops.  Two  States  voted  for  the  amendment,  eight 
States  against  it,  and  the  vote  of  one  State  was  divided. 
The  language  of  the  article  stood  unchanged,  and  both  by 
its  terms  of  inclusion,  "free  inhabitants,"  and  the  strong 
implication  from  its  terms  of  exclusion,  "paupers,  vaga- 
bonds and  fugitives  from  justice,"  who  alone  were  excepted, 
it  is  clear  that  under  the  confederation,  and  at  the  time  of 
the  adoption  of  the  constitution,  free  colored  persons  of 
African  descent  might  be,  and  by  reason  of  their  citizenship 
in  certain  States  were,  entitled  to  the  privileges  and  inmiu- 
nities of  general  citizenship  of  the  United  States.  There  is 
no  provision  in  the  constitution  itself  depriving  them  of 
citizenship. 

The  constitution  confers  upon  congress  "the  power  to  es- 
tablish a  uniform  rule  of  naturalization."  Alienage  is  the 
onlj^isability  to  citizenship  recognized  in  the  constitution. 
The  constitution  was  ordained  "by  the  people  of  the  J7m- 
ied  States''  for  themselves  and  their  "posterity."  Alien- 
age, in  the  very  nature  of  things,  was  the  only  disability  to 
be  removed,  and  that  power  was  given  to  congress  Allegi- 
ance on  the  one  side,  and  protection  due  from  the  other^ 
constitute  citizenship  under  the  constitution. 
Vol.  XXVI.— 20. 
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It  is  objected,  that  if  free  colored  persons,  bom  within  a 
particular  State,  and  made  citizens  of  that  State  by  its  con- 
stitution and  laws,  are  thereby  made  citizens  of  the  United 
SlateSy  then,  under  the  second  section  of  the  fourth  article 
of  the  constitution,  such  persons  would  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
States ;  and  if  so,  that  colored  persons  could  vote,  and  be 
eligible  not  only  to  federal  offices,  but  to  State  offices,  even  in 
States  whose  constitutions  and  laws  disqualify  colored  per- 
sons from  voting  or  being  elected  to  office.  This  position 
rests  upon  a  false  assumption.  Its  basis  is,  that  no  one  can 
be  a  citizen  who  is  not  entitled  to  all  the  privileges  and  fran- 
chises which  are  conferred  on  any  citizen.  This  is  not  true 
under  the  constitution.of  the  United  J^cUes.  The  privilege  of 
voting,  and  the  legal  capacity  for  office,  are  not  essential  to 
the  character  of  a  citizen,  for  women  are  citizens  without 
either.  A  naturalized  citizen  cannot  be  President,  nor  a 
senator  until  after  the  lapse  of  nine  years,  nor  a  representa- 
tive until  after  the  lapse  of  seven  years,  from  his  naturaliza- 
tion. Yet,  as  soon  as  naturalized,  he  is  a  citizen.  Indeed,  in 
all  the  States,  numerous  persons,  though  citizens,  cannot  vote 
or  hold  office,  on  account  of  age,  or  sex,  or  the  want  of  the 
necessary  legal  qualifications.  By  the  act  of  congress  of 
AprU  9,  1866,  it  is  provided  "that  all  persons  bom  in  the 
United  States  and  not  subject  to  any  foreign  power,  exclu- 
ding Indians  not  taxed,  are  hereby  declared  to  be  citizens 
of  tlxQ -United  States;  and  such  citizens,  of  every  race  and 
color,  without  regard  to  any  previous  condition  of  slavery 
or  involuntary  servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted,  shall 
have  the  same  right  in  every  State  and  territory  in  the 
United  States^  to  make  and  enforce  contracts,  to  sue,  be  par- 
ties, and  give  evidence,  to  inherit,  purchase,  lease,  sell,  hold, 
and  convey  real  and  personal  property,  and  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the  security  of 
person  and  property  as  is  eigoyed  by  white  citizens,  and 
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shall  be  subject  to  like  punishment,  pains  and  penalties,  and 
to  none  other,  any  law,  statute,  oi'dinance,  regulation,  or 
custom,  to  the  contrary  notwithstanding." 

There  can  be  no  doubt  of  the  power  of  congress  to  pass 
this  act.  So  far  as  it  defines  citizenship,  it  is  declamtory. 
Tliere  is  no  attempt  either  to  enlai'ge  or  abridge  the  right 
of  citizenship.  And  so  far  as  disabilities  had  been  engraft- 
ed on  slavery,  or  had  grown  out  of  the  relation  of  master 
and  slave,  article  thirteen  of  the  constitution  of  the  Umted 
SlaieSy  abolishing  slavery,  confers  express  power  on  congress 
"to  enforce  this  article  by  appropriate  legislation."  Wo 
think  the  court  below  erred  in  overruling  the  demuiTer  to 
the  defendant's  answer,  and  in  sustaining  the  demurrer  to 
the  plaintiff^s  reply. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the 
answer,  and  for  further  proceedings, 

J.  T.  Dye  and  A.  C.  Harris^  for  appellant 


Cox  V.  Behm. 


Supreme  Coubt.—Abstbact.-^Aii  appeUant  wiU  be  deemed  te  bare  waWed 
all  errors  assigned  by  neglecting  to  comply  with  rule  ten  of  the  Supreme 
Court,  requiring  the  appellant  to  furnish  a  complete  abstract  of  so  much 
of  the  transcript  as  is  necessary  to  present  the  errors  assigned  and  relied 
upon. 

Same. — ^The  appellee  cannot  waiye  a  compliance  with  the  rule. 

Same. — An  index  to  the  record  will  not  be  accepted  in  place  of  the  abstract. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 
Ray,  J. — ^We  have   fully  and  carefully  examined  the 
record  in  this  case  and  find  no  error;  but  the  judges  of 
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this  court  deem  it  proper  to  aflSrm  the  ease  upon  the  ground 
that  the  appellant  has  waived  the  errors  assigned,  by  his 
failure  to  comply  with  rule  ten,  requiring  a  complete  ab- 
stract of  so  much  of  the  transcript  as  -is  necessary  to  pre- 
sent the  errors  assigned  and  relied  upon,  to  be  filed  by 
the  appellant. 

The  appellee  cannot  waive  the  filing  of  an  abstract  for 
the  use  of  the  court.  It  is  the  purpose  of  this  court  to  en- 
force the  rule,  and  an  index  to  the  record  will  not  be  accep- 
ted as  an  abstract.  The  abstract  filed  by  the  appellee  in 
this  case  demonstrates  the  possibility  of  a  full  compliance 
with  this  rule. 

The  judgment  is  affirmed  with  costs. 

H,  W.  Chasey  J,  A.  Wilstachy  D.  Mace  and  B.  F.  Lang- 
doriy  for  appellant. 

S.  A.  Huff  and  B.  P.  DeHart^  for  appellee. 


The  State  on  the  relation  of  Alsop  v.  Husband  and  Others. 

Towns. — ^Election  op  Trustees. — Section  three  of  the  act  providing  for  (he 
incorporation  of  towns  (R.  S.  1843,  p.  388)  was  intended  to  fix  the  Usrm 
of  office  not  only  of  the  trustees  first  elected,  but  of  their  successors. 

Dissolution  of  Town  Corporation. — As  a  method  of  dissoWing  the  corpo- 
ration is  pointed  out  in  section  thirty  of  the  act,  whenever  two-thirds  of 
the  inhabitants  of  the  town  shall  desire  such  dissolution,  the  courts  should 
not,  upon  a  doubtful  construction  of  the  statute,  resort  to  other  methods 
of  accomplishing  the  same  result. 

APPEAL  from  the  Posey  Circuit  Court. 

Ray,  J. — ^An  information  was  filed  by  an  inhabitant  of 
the  town  of  New  Harmony^  in  the  name  of  the  State  of 
Indiana^  against  the  appellees,  charging  that  the  said  town 
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was  duly  incorporated  under  the  act  of  1843,  for  the  incor- 
poration of  towns,  and  that  in  the  year  1864,  the  qualified 
voters  of  the  town  failed  to  elect  trustees,  and  that  on  the 
day  fixed  by  law  for  the  annual  election  of  trustees,  in  the 
succeeding  year,  the  qualified  voters  of  said  town  proceeded 
to  exercise  what  they  claimed  as  their  charter  right  to  elect 
trustees,  and  that  the  appellees,  being  then  selected,  claimed 
and  exercised  the  powers  belonging  to  such  office.  The 
prayer  is  that  the  corporation  be  declared  dissolved,  and 
that  the  appellees  be  enjoined  from  performing  the  duties  of 
said  office.    A  demurrer  was  sustained  to  the  information. 

It  is  claimed  that  the  failure  to  elect  dissolved  the 
corporation.  The  third  section  of  the  act  of  1843,  (R.  S. 
1843,  p.  388)  under  which  the  trustees  were  elected,  direct- 
ing the  method  by  which  the  first  board  of  trustees  should 
be  selected,  provides  that  each  trustee  "shall  serve  one  year, 
and  until  his  successor  shall  be  chosen  and  qualified."  The 
next  section  provides  that  an  election  shall  be  held  annu- 
ally, on  the  first  Monday  in  May  next  after  the  first  election. 
It  is  insisted  on  the  part  of  the  State,  that  the  provision 
extending  the  term  of  office  of  trustees  until  their  succes- 
sors are  elected  and  qualified  is  limited  to  the  first  board  of 
trustees.  If  this  were  a  proper  construction,  there  would 
be  no  limit  fixed  by  the  statute  to  the  term  of  office  of  their 
successors.  The  requirement  that  an  election  should  be 
held  on  the  first  Monday  in  May^  each  succeeding  year,  does 
not  determine  when  the  persons  so  elected  should  qualify 
and  take  possession  of  their  office.  The  third  section  of 
the  act,  alone,  fixes  the  term  of  office,  and  that  was  plainly 
intended  to  apply  alike  to  the  trustees  first  elected  and  to 
their  successors! 

The  thirtieth  section  of  the  act  provides  that  whenever 
two-thirds  of  the  inhabitants  of  a  town  are  desirous  of 
dissolving  the  corporation,  they  may  do  so  by  following  the 
method  therein  pointed  out.  The  sole  object  in  the  estab- 
hshment  of  such  corporations  being  the  welfare  of  the  in- 
habitants of  the  town  incorporated,  and  the  statute  having 
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provided  the  method  by  which  the  corporation  may  be  dis- 
solved, whenever  it  fails  to  answer  this  purpose,  in  the 
opinion  of  the  inhabitants,  we  will  not,  upon  a  doubtful 
construction  of  the  statute,  resort  to  other  methods  of  ac- 
complishing the  same  result,  upon  the  motion  of  a  single 
member  of  the  community. 

The  judgment  is  affirmed,  at  the  cost  of  the  relator. 

E.  Lewis  and  Spencer  ^  Loudorij  for  appellant 

C.  Denbify  for  appellees. 


Williams  v.  The  Franklin  Township  Academical  Associa- 
tion. 

GoKPOBATiONS. — SiTBSCKiPTiOHS. — In  a  sult  upon  a  subsoription  aUeged  to 
haye  been  made  to  the  stock  of  an  existing  corporation,  organixed  under 
the  laws  of  this  State,  where  the  name  imports  such  a  corporation  as 
is  authorised  by  law,  a  prima  fade  right  to  sue  is  shown  without  setting 
out  the  manner  of  the  organisation,  or  its  specific  objects.    Page  818. 

High  Schools. — ^Acai>bmiks. — ^The  terms  "high  schools  and  academies,*'  as 
used  in  the  act  of  February  28,  1856,  "to  incorporate  high  schools,"  &e., 
haye  reference  to  the  organisation  for  the  establishment,  goyemment  and 
control  of  a  school  or  seminary  of  learning,  rather  than  to  the  mere  erec- 
tion of  a  building  for  such  a  purpose,  and  an  association  for  the  latter 
purpose,  only,  is  not  within  the  law.    Page  814. 

Sajis. — ^Neither  is  an  association  for  the  building,  merely,  of  a  school  house 
within  the  proyisions  of  the  act  concerning  yoluntary  associations.  1  G. 
&H.,672.    Page  814. 

GoKPORATiOHS. — EsTOppKL  TO  Dbvt  Ezistbhcb  OF. — ^The  rule  that  a  per- 
^  son  contracting  with  a  corporation  is  estopped  to  deny  the  corporate 
existence  is  subject  to  the  limitation  that  if  the  plaintiff  assumes  to 
be  a  corporation  organixed  in  this  State,  the  name  must  be  such  as  to 
imply  such  a  corporation  as  is  authorised  by  some  statute  of  the  State. 
Page  815. 

Saxk. — ^The  rule  does  not  apply  to  a  suit  upon  a  subscription  of  stock  made 
with  a  yiew  to  the  organisation  of  a  corporation,  when  other  acts  are  rfr* 
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quired  1^  law  as  a  condition  preoedent  to  the  ezercise  of  corporate  powers. 
In  audi  case,  it  ie  for  the  plaintiff  to  show  that  the  requisite  steps  have 
been  taken  to  complete  the  corporate  organixation.    Page  310. 

APPEAL  from  the  Wayne  Common  Pleas. 

Elliott,  J. — The  appellee,  claiming  to  be  a  corporation 
dcQy  organized  under  tibe  laws  of  this  State,  sued  WiUiams, 
the  appellant,  on  an  article  of  subscription.  The  complaint 
was  several  times  amended.  Demurrers  to  the  second  and 
fifth  paragraphs  were  finally  overruled.  On  these  para- 
graphs issues  of  fact  were  formed,  and  there  was  a  trial  by 
jury.    Finding  and  judgment  for  the  plaintifiT. 

The  second  paragraph  of  the  complaint  alleges,  in  sub- 
stance, that  on  the  1st  of  Mdrchy  1860,  the  plaintifT,  being  a 
corporation  duly  incorporated  in  pursuance  of  the  laws  of 
the  State  of  Indianaj  undertook  to  build,  in  or  near  the  town 
of  JSiUsborOy  in  Wayne  county,  Indianaj  a  school  house,  and 
in  consideration  of  the  premises  and  of  the  benefits  to  be  de- 
rived therefrom,  the  defendant  and  others  made  and  deliv- 
ered to  the  plaintifiT  the  following  subscription,  or  agree- 
ment in  writing,  to-wit : 

« We,  the  undersigned,  agree  to  pay  the  amount  to  our 
names  attached,  for  the  purpose  of  building  a  school  house 
in  or  near  SiUsborOy  Wayne  county,  Indiana;  said  amount 
to  be  paid  as  follows:  one-half  within  three  months  after 
the  job  of  building  has  been  let,  and  the  remainder  within 
nine  months,  or  at  the  completion  of  the  building.  All 
subscriptions  to  be  paid  according  to  the  articles  of  com- 
pact 

"William  Williams, 20  shares, $100  00." 

The  complaint  then  further  avers  that  by  the  articles  of 
compact,  the  capital' stock  of  said  association  consisted  of 
shares,  each  share  being  five  dollars,  and  that  the  defendant, 
by  signing  the  subscription,  undertook  and  promised  to  pay 
to  the  capital  stock  of  the  association  the  amount  of  twenty 
shares,  one  hundred  dollars.    It  is  further  averred  that  the 
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plaintifif  had  built  and  finished  the  school  house;  that  after 
the  lapse  of  three  months  from  the  letting  of  the  building, 
the  defendant  was  required  to  pay  the  plaintiff  fifty  dollars, 
being  one-half  of  the  amount  of  his  subscription,  but 
refused  to  do  so;  that  on  the  faith  of  the  subscription  of 
the  defendant  and  others,  the  plaintiff  had  erected,  finished 
and  furnished  the  school  house,  and  though  more  than  nine 
months  had  elapsed  since  the  making  of  the  subscription, 
the  defendant  refused  to  pay  the  same,  or  any  part  thereof, 
to  the  plaintiff^s  damage,  &c. 

The  fifth  paragraph  avers  that  pursuant  to  the  statute  in 
such  cases  made  and  provided,  on  the  —  day  of  March^ 
1859,  the  defendant,  with  divers  other  persons,  for  the  pur- 
pose of  building  a  school  house,  at  or  near  HUlsborOy  in  said 
county,  associated  themselves  together  as  a  corporation, 
and  naade  and  entered  into  a  compact  and  articles  of  asso- 
ciation, together  with  a  written  subscription  agreement 
attached,  by  which  the  defendant  agreed  to  take  twenty 
shares  of  the  stock  of  said  corporation,  and  to  pay  the  plain- 
tiff therefor  the  sum  of  ?100;  that  confiding  in  said  agree- 
ment and  subscription,  the  plaintiff  let  the  building  of  the 
school  house,  and  built  the  same  at  a  cost  of  $2,000,  a  large 
portion  of  which  remained  unpaid,  whereby  the  defendant 
became  liable  to  pay  said  plaintiff  said  sum  of  $100.  The 
articles  of  association  and  the  agreement  of  subscription  are 
made  part  of  the  paragraph  by  incorporation.  The  latter 
is  the  same  set  out  in  the  second  paragraph  of  the  com- 
plaint. The  articles  of  association,  or  so  much  thereof  as 
is  material  to  the  question  of  the  sufficiency  of  the  com- 
plaint, are  as  follows : 

"1.  We,  the  undersigned,  agree  to  form  ourselves  into  an 
association  for  the  purpose  of  building  a  school  house',  in  or 
near  EMshoro,  Wayne  county,  Indiana, 

"2  The  association  shall  be  known  as  the  Franklin  Ibwm- 
ship  Academical  Association. 

"  3.  The  stock  shall  be  divided  into  shares  of  five  dollars 
each. 
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<<5.  The  officers  of  this  association  shall  be  a  president, 
secretary  and  treasurer,  whose  duties  shall  be  such  as  are 
common  to  persons  in  those  stations,  and  who  shall  hold  their 
offices  one  year. 

"7.  The  secretary  shall  keep  a  book  of  records  in  which 
shall  be  noted  all  donations  made  to  the  company. 

"8.  Each  stockholder  shall  be  liable  for  the  payment  of 
the  amount  annexed  to  his  name,  in  the  following  manner, 
to-wit :  One-half  within  three  months  after  the  commence- 
ment of  the  building,  and  the  remainder  within  nine 
months,  or  at  the  completion  of  the  building. 

"10.  This  company  shall  be  permanently  organized  by 
the  election  of  the  proper  officers  whenever  there  shall  be 
two  hundred  shares  subscribed." 

The  subscription  paper  made  a  part  of  the  complaint 
shows  that  more  than  two  hundred  shares  Jiad  been  sub- 
scribed to  the  stock  of  the  association. 

It  is  urged  that  the  second  paragraph  of  the  complaint  • 
is  bad  because  the  articles  of  association  are  not  made  a 
part  of  the  paragraph.  The  paragraph  is  not  based  on  the 
articles  of  association  but  on  the  agreement  of  subscription, 
which  that  paragraph  alleges  was  made  and  executed  to  the 
plaintiff',  a  corporation  then  in  existence,  and  duly  organized 
according  to  law.  The  manner  of  the  organization  or  its 
specific  objects  are  not  disclosed  in  that  paragraph  of  the 
complaint,  nor  was  it  necessary  that  they  should  be.  The 
name  of  the  association  imports  such  a  corporation  as  the 
laws  of  the  State  authorized,  and  it  is  averred  that  it  was 
a  corporation  duly  organized  under  the  laws  of  the  State, 
and  that  the  defendant  contracted  with  it  as  such.  These 
allegations,  in  connection  with  the  article  of  subscription, 
which  is  set  out,  are  sufficient  to  show  a  valid  cause  of  ac- 
tion, and  at  least  a  prima  facie  right  in  the  plaintiff'  to  sue, 
and  hence  the  court  did  right  in  overruling  the  demurrer. 

Two  objections  are  urged  to  the  fifth  paragraph  of  the 
complaint.    The  first  is,  that  the  articles  of  association  which 
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are  set  out,  show  that  the  association  is  not  such  an  one  as 
could  become  incorporated  under  any  law  of  this  State.  At 
the  date  of  the  alleged  organization,  we  had  a  statute  in 
force,  entitled  ^^  An  act  for  the  incorporation  of  high  schools, 
academies,  colleges,  universities,  theological  institutions  and 
missionary  boards,''  approved  February  28, 1855*  The  first 
section  of  that  act  authorizes  the  organization  of  corpora- 
tions for  the  establishment  of  high  schools,  academies,  &c. 
It  does  not  define  what  particular  features  shall  be  requisite 
to  constitute  a  high  school,  or  an  academy,  or  what  par- 
ticular branches  of  learning  shall  be  taught  in  either;  yet 
the  terms  ^^high  schools  and  academies,"  as  used  in  the 
act,  seem  to  have  reference  to  the  organization  for  the 
establishment,  government,  control  and  management  of  a 
school  or  seminary  of  learning,  rather  than  to  the  mere 
erection  of  a  building  for  such  a  purpose. 

A  corporation  properly  organized  under  the  statute  for 
the  establishment  of  a  high  school,  or  academy,  is  author- 
ized to  purchase  and  hold  real  estate  and  to  erect  suitable 
buildings  for  its  use  and  convenience,  in  carrying  out  the 
proper  objects  of  its  organization;  but  merely  building  a 
school  house,  or  erecting  a  seminary  building,  is  not  es- 
tablishing a  high  school  or  seminary  within  the  meaning 
of  the  act.      •  - 

In  discussing  the  question  raised  on  the  demurrer  to  the 
second  paragraph,  we  have  said  that  the  name  given  to  the 
association  imports  such  a  corporation  as  the  laws  of  the 
State  authorized ;  but  by  making  the  articles  of  association 
a  part  of  the  paragraph  now  under  consideration,  it  is  made 
to  appear  that  the  purpose  or  object  of  the  association  was 
not  such  as  is  contemplated  by  the  statute.  We  are  also 
referred  to  the  "  a^t  concerning  the  organization  of  volun- 
tary associations,"  1  G.  &  H.  672,  as  authorizing  the  forma- 
tion of  this  association.  This  act  provides  for  the  forma- 
tion of  voluntary  associations  for  various  purposes,  and  among 
them  to  establish  and  maintain  <^  literary  or  scientific  asso- 
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ciations/'  and  to  "erect  and  maintain  suitable  buildings-for 
public  meetings."  But  the  same  objection  is  presented  in 
its  application  to  this  association,  as  in  the  act  first  referred 
to.  The  building  of  a  school  house  is  not,  of  itself,  the  es- 
tablishing of  a  literary  or  scientific  association; 

The  second  objection  urged  to  this  paragraph  of  the  com- 
plaint is,  that  it  appears  by  the  articles  of  association  and 
the  agieement  signed  by  the  defendant  below,  which  are 
made  a  part  of  the  paragraph,  that  the  agreement  sued  on 
was  not  a  contract  of  subscription  to  the  stock  of  an  existing 
corporation,  but  was  made  with  r.  view  to  the  organization 
of  a  corporate  body,  and  that  the  plaintiff  must  therefore 
show  by  proper  averments  at  least  a  substantial  compliance 
with  the  requirements  of  the  statute  necessary  to  constitute 
such  a  body.  The  law  is  well  settled  in  this  State,  by  nu- 
merous decisions,  as  a  general  proposition,  that  a  contract 
with  a  party  as  a  corporation,  estops  the  party  so  contract- 
ing to  deny  the  existence  of  the  corporation  at  the  time  he 
contracted  with  it  as  such.  Jones  v.  The  Cincinnati  Type 
Foundry  Company^  14  Ind.  89;  HiMard  v.  Chappdy  id.  601; 
Heaston  v.  The  Cincinnati  and  Fort  Wayne  Railroad  Com- 
panyy  16  Ind.,  275;  The  BrookvUle,  ^c.  Turnpike  Company  y. 
McCarty,  8  Ind.,  892;  Meikel  et  al.  v.  The  German  Saving 
Fund  Society^  16  Ind.  181.  In  the  case  first  cited,  it  is 
said  that  "if  the  style  by  which  a  party  is  contracted 
with  is  such  as  is  usual  in  creating  corporations,  viz.,  naming 
an  ideality,  but  disclosing  the  name  of  no  individual,  as  is 
usual  in  the  case  of  simple  partnerships,  it  has  been  treated 
as  prima  facie,  at  least,  indicating  a  corporate  existence, 
and  such  seems  to  have  been  the  rule  at  common  law. 
Grant  on  Corp.,  62."  This  rule  is  subject  however  to  the 
qualification  that  if  the  plaintiff  assumes  to  be  a  corporation  * 
organized  in  this  State,  the  name  must  be  such  as  to  imply 
such  a  corporation  as  some  law  of  the  State  authorizes. 
Seaston  v.  The  Cincinnatij  ^c,  Bailroad  Company^  supra. 

But  this  rule  of  estoppel  does  not  apply  to  a  suit  brought 
on  a  subscription  of  stock  made  with  a  view  to  the  organi- 
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zation  of  a  corporation,  and  as  preliminary  thereto,  where 
other  acts  are  required  by  the  law  as  a  condition  precedent 
to  the  exercise  of  corporate  powers.  The  Brookcille^  ^c. 
Turnpike  Company ^  v.  McCarty,  8  Ind.,  392;  Hubbard  et  al. 
V.  Chappdj  14  Ind.  601;  Wert  v.  The  CrawfordsviUe  and 
Alamo  Turnpike  Company,  19  Ind.  242. 

The  case  last  cited  was  a  suit  on  a  subscription  of  stock 
made  for  the  purpose  of  organizing  a  turnpike  company, 
and  it  was  held  that  the  plaintift'  was  bound  to  allege  that 
the  steps  requisite,  under  the  statute,  to  constitute  a  valid 
corporation  had  been  taken,  and  that  the  provisions  of  the 
statute  had  been,  at  least  substantially,  complied  with. 

The  act  to  which  we  have  referred,  for  the- incorporation 
of  high  schools,  academies,  &c.,  requires  that  the  persons 
desiring  to  establish  a  high  school  or  academy  shall  first 
make  a  statement,  verified  by  the  oath  of  at  least  five  of  said 
persons,  declaring  the  name  and  purpose  of  the  institution,  the 
mode  and  proposed  amount  of  endowment,  and  the  amount 
then  donated  or  subscribed,  and  shall  file  the  same  in  the 
office  of  th0  clerk  of  the  Circuit  Court  of  the  county  in 
which  such  institution  is  proposed  to  be  located,  and  a  du- 
plicate thereof  with  the  secretary  of  state ;  and  when  such 
statement  has  been  filed  as  aforesaid,  the  persons  subscri- 
bing the  same  and  their  successors  are  declared  a  body  po- 
litic and  corporate.  The  filing  of  such  statement,  however, 
is  a  condition  precedent  to  the  exercise  of  any  corporate 
powers.  The  complaint  does  not  show  that  any  such  state- 
ment had  ever  been  made  or  filed. 

The  act  concerning  the  organization  of  voluntary  associa- 
tions, to  which  reference  has  been  made,  requires,  as  a  con- 
dition precedent  to  becoming  a  corporation,  that  the  arti- 
.  cles  of  association  shall  be  filed  and  recorded  in  the  office 
of  the  recorder  of  the  county,  and* such  association  is  only 
deemed  and  held  to  be  a  corporation  from  the  time  the  arti- 
cles are  so  recorded.  Here,  there  is  no  averment  that  this 
provision  of  the  statute  had  been  complied  with.  For  tho 
reasons  given,  the  fifth  paragraph  of  the  complaint  is  fatally 
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defective,  and  the  court  erred  iu  overruling  the  demurrer 
Jo  it. 

Other  questions  raised  by  the  pleadings  subsequent  to  the 
complaint  have  been  discussed  by  counsel,  some  of  which 
are,  in  ejffect,  disposed  of  by  the  decision  on  the  demurrer 
to  the  complaint,  and  others  are  rendered  imimportant  by 
that  decision.  A  further  notice  of  them  is  not,  therefore, 
deemed  necessary. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings,  not  inconsistent  with  this 
opinion,  and  with  leave  to  both  parties  to  amend  their 
pleadings. 

C.  H.  Burchenal,  for  appellant. 

G.  C.  HoUaiidy  J.  F.  Kibbey  and  N.  H.  Johnson^  for  appellee. 


8n>NER  V.  Spauoh. 
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C08T8.— Where  Beyeral  issues  are  joined  and  some  of  Uiem  are  found  for  the 
plaintiff  and  some  for  the  defendant,  the  party  in  whose  favor  each  issue 
is  determined  is  entitled  to  recover  costs  upon  that  issue. 

APPEAL  from  the  Bariholomeio  Common  Pleas. 

Elliott,  J. — Suit  by  Sidner,  the  appellant,  against  Spaugh, 
on  two  promissory  notes. 

Answer  in  two  paragraphs.  First,  payment.  Second, 
set-off,  being  an  account  for  $80,  accompanied  by  a  bill  of 
particulars  for  goods,  wares  and  merchandise  sold  to  the 
plaintiff  by  WHliam  T.  Abbott,  and  by  him  assigned  to  the 
defendant. 

To  the  latter  paragraph  the  plaintiff  replied :  1.  A  gene- 
ral denial    2.  That  the  account  was  never  the  property  of 
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said  Abbott^  and  denying  the  assignment  thereof  to  the  defen- 
dant. 3.  Payment  of  the  account  before  the  conmience- 
ment  of  the  suit.  4.  That  the  plaintiff  had  paid  $14  on 
the  accoimt,  for  which  he  was  entitled  to  a  credit. 

The  court  to  which  the  cause  was  submitted  for  trial, 
without  a  jury,  found  for  the  plaintiff,  and  that  he  was  en- 
titled to  recover  on  the  notes  sued  on  the  sum  of  $456  68, 
that  being  the  amount  of  principal  and  interest  due  on  said 
notes,  after  deducting  the  sum  of  $56  72,  which  the  court 
found  to  be  a  proper  credit  as  a  set-off,  under  the  second  par- 
agraph of  the  defendant's  answer.  And  thereupon,  on  mo- 
tion of  the  defendant,  the  court  adjudged  and  taxed  the 
costs  occasioned  by  the  trial  of  the  issues  presented  by  the 
repUes  to  the  second  paragraph  of  the  defendant's  answer 
to  the  plaintiff,  amounting  to  the  sum  of  $286  95,  to  which 
the  plaintiff  excepted.  This  ruling  of  the  court  as  to  the 
costs  is  the  only  question  presented  to  this  court. 

It  is  provided  by  statute  that  "  where  there  are  several 
causes  of  action  embraced  in  the  same  complaint,  or  several 
issues,  the  plaintiff  shall  recover  costs  upon  the  issues  de- 
termined in  his  favor,  and  the  defendant  shall  recover  costs 
upon  the  issues  determined  in  his  favor."  2  G.  &  H.,  §  400, 
p.  228. 

Here,  each  paragraph  of  the  reply  to  the  second  para- 
graph of  the  answer  must  be  regarded  as  constituting  a 
separate  issue.  The  finding  of  the  court  for  the  defendant 
for  $56  72,  imder  that  paragraph  of  the  answer,  was,  in  legal 
effect,  a  finding  of  at  least  the  issues  made  by  the  first,  sec- 
ond and  third  paragraphs  of  the  reply  in  favor  of  the  de- 
fendant. The  items  constituting  the  bill  of  particulars  foot 
up  $75  37.  The  finding  of  the  court  for  the  defendant  was 
less  than  that  amount,  but  whether  it  was  caused  by  a  fail- 
ure of  the  defendant  under  the  general  denial  to  prove  all 
the  items,  or  by  a  reduction  of  the  prices  charged,  or  by 
proof  of  the  credit  claimed  by  the  fourth  paragraph  of  the 
reply,  does  not  appear  from  the  record.  There  was  no 
direct  finding  of  the  court  upon  that  issue.    It  was  neces- 
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Barily  disposed  of  in  the  general  finding  of  the  court,  but 
how  found,  cannot  be  determined  by  the  general  finding. 
We  cannot,  therefore,  say  that  it  was  found  in  favor  of  the 
plaintiff!  But  if  it  were  otherwise,  still  we  could  not  re- 
verse the  judgment  of  the  court  below  in  that  respect,  for 
the  reason  that  it  does  not  appear  by  the  record  that  any 
costs  were  made  upon  that  issue,  and,  it  not  appearing  to 
the  contrary,  we  must  presume  in  favor  of  the  action  of  the 
court. 

The  judgment  is  affirmed  with  costs. 

-P.  T.  Mardy  for  appellant 


Glidkwell  v.  Spauoh. 
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SHERUf's  Bale, — Etidkkce.— The  introduction  in  eyidence  of  the  record  of  I46_^| 

the  judgment  only,  without  a  trt^nscript  of  the  record  of  the  proceedings  LjS  SJo| 

in  the  case,  showing  jurisdiction  in  the  court  rende:ping  the  judgment  and 
that  the  judgment  itself  was  within  the  relief  sought,  is  not  a  sufficient 
showing  of  title  in  the  purchaser  at  a  sheriff's  sale  under  the  judgment. 

Tbvsts. — Where  a  conyeyance  of  real  estate  is  made  to  one  and  the  consid- 
eration therefor  is  paid  by  another,  a  trust  does  not  result,  under  the  stat- 
ute, unless  there  be  an  agreement,  without  -Araud,  to  hold  the  title  for  the 
use  of  the  person  paying  the  purchase  money. 

Lhh  or  JuDOXENT.— IiTNOCKNT  PuscHASKK.— Where  lands  are  sold  upon  a 
judgment  against  a  party  who  has  only  a  naked  legal  title,  and  the  per- 
son holding  the  equitable  title  is  in  possession  at  the  time,  such  possession 
is  constructiTO  notice  to  the  purchaser. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Bay,  J. — ^This  was  an  action  of  ejectment,  in  the  court 
below,  wherein  the  appellee,  Spaugh,  sotght  to  recover  of 
the  appellant,  Glidewellj  lot  number  two  in  the  town. of 
HopCj  in  Bartholomew  county.    The  appellant  answered  by  a 
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general  denial.  There  was  a  trial,  which  resulted  in  a  find- 
ing and  judgment  for  the  appellee.  A  motion  for  a  new 
trial  was  overruled. 

It  is  urged  that  the  court  erred  in  refusing  to  permit  the 
appellant  to  prove,  as  matter  of  defense,  the  following  facts : 
That  the  property  in  question  was  purchased  on  the  13th 
day  of  Aprily  1861,  of  Frederick  Douner^  the  owner  thereof, 
by  Woehkr^  for  said  Glidewell^  under  an  express  contract 
and  agreement  between  Glidewell  and  WoeUer  that  said 
property  was  to  be  so  purchased  for  the  sole  use  and  benefit 
of  Glideicell,  and  that  Woehler^  under  said  contract  and 
agreement,  was  to  take  the  deed  of  conveyance  in  his  own 
name;  that  the  deed  was  so  taken,  April  16, 1861,  but  in 
trust  and  for  the  sole  use  and  benefit  of  Glidewell;  that 
Woehler  was  also  to  give  his  notes  for  the  purchase  money  of 
the  said  property,  with  Joseph  D.  Sidner  as  surety  thereon; 
that  by  the  agreement  Woehler  was,  after  securing  the 
conveyance  from  Douner  for  said  property,  to  convey  the 
same  to  Glidewdly  and  was  not  to  pay  any  part  of  the  pur- 
chase money,  but  that  Glidewell  or  the  surety,  Sidner,  was 
to  pay  the  same,  and  that  Woehler  was  at  the  time,  of  the 
agreement  and  purchase  of  said  property,  and  has  been 
ever  since  that  time,  wholly  and  notoriously  insolvent; 
that  the  arrangement  was  so  made  and  entered  into  by  and 
between  Glidewell  and  Woehler  for  the  reason  that  Douner 
refused  to  sell  said  property  to  GlideweU,  and  said  plan  was 
resorted  to  for  the  purpose  of  getting  said  property  for 
GlideweU  from  Douner;  that  under  the  arrangement  Woehler 
did  purchase  the  property  from  Douner,  and  took  the 
deed  of  conveyance  in  his  own  name,  and  executed  his 
notes  therefor  with  Sidner  as  surety  thereon,  and  that 
Glidewell  did,  in  pursuance  of  the  agreement,  inunediately 
upon  Woehler's  receiving  the  conveyance  therefor,  enter 
into  the  possession  and  occupancy  of  the  premises,  and 
that  he  still  occupied  the  same;  and  that  Woehler,  after 
having  received  the  conveyance  for  said  property  from 
Douner,  on  the  16th  day  of  June,  1861,  in  pursuance  of  the 
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agreement,  conveyed  the  Bame  to  GlideweU  by  deed,  who 
still  holds  the  same  by  virtue  of  said  arrangement  and  the 
purchase  from  Douner  and  the  deed  from  Woehler  to  him- 
self, and  that  Woehler  never  had  any  other  right  or  interest 
in  or  to  said  property  than  that  acquired  by  and  under  this 
arrangement,  and  that  said  contract  was  made  and  entered 
into  and  consummated  by  and  between  Woehler  and  Glide- 
weU without  any  fraudulent  intent  on  the  part  of  either  or 
both;  that  Joseph  D.  Sidner^  the  surety  on  the  notes  of 
Woehler  to  Douner  for  the  purchase  money  of  said  real 
estate,  had  fully  paid  off  and  discharged  the  notes,  and  that 
Sidner  had  released  all  right  of  action  against  Woehler  on 
account  of  his  having  paid  off  said  notes  as  such  surety. 

The  appellee  objected  to  the  introduction  of  this  evi- 
dence, and  the  court  sustained  the  objection,  and  refused  to 
permit  the  appellant  to  prove  said  facts. 

The  appellee  introduced  in  evidence  the  record  of  a 
judgment  in  favor  of  one  Carter j  administrator  of  the  estate 
of  John  Lindsei/y  deceased,  and  against  William  C.  Woehler 
and  the  appellee,  Woehler  being  principal  and  Spaugh  surety, 
rendered  April  — ,  1861.  No  other  portion  of  the  record  and 
none  of  the  papers  in  the  suit  in  which  the  judgment  was  had 
were  introduced,  except  the  execution,  with  an  indorsement 
thereon  requiring  the  sheriff  to  exhaust  the  property  of 
Woehler  before  proceeding  against  the  property  of  the  ap- 
pellee. The  return  upon  the  execution  recited  the  levy 
upon  the  property  in  question,  and  the  sale  thereof  on  the 
15th  of  March,  1862,  to  the  appellee  for  $5.  The  sheriff's 
deed  to  the  appellee  was  also  given  in  evidence.  A  witness 
testified  that  GlideweU  took  possession  of  the  property  on 
the  17th  day  of  April,  1861,  and  had  since  retained  posses- 
sion, and  that  the  yearly  rental  value  was  $48.  This  was 
all  the  evidence. 

There  was  a  motion  for  a  new  trial  on  the  ground  that  the 
finding  was  not  sustained  by  the  evidence,  and  for  error  of 
the  court  in  excluding  the  evidence  offered  by  appellant. 
Vol.  XXVL— 21, 
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The  court  should  have  granted  the  motion.  The  introduc- 
tion of  the  judgment  against  WoeMery  without  a  transcript 
of  the  record  of  the  proceedings,  showing  jurisdiction  in 
the  court  rendering  the  judgment,  and  that  the  judgment 
itself  was  within  the  relief  sought,  was  not  a  sufficient 
showing  of  title  in  the  appellee  under  the  sherifl:*'8  sale, 
Cline  V.  GibsoUy  23  Ind.  11. 

Was  the  action  of  the  court,  excluding  the  evidence 
oftered  by  the  appellant,  erroneous?  The  first  section  of 
"an  act  concerning  trusts  and  powers,"  (1  G.  &  H.  651,) 
provides  that  "no  trust  concerning  lands,  except  such  as 
naay  arise  by  implication  of  law,  shall  be  created,  unless  in 
writing,  signed  by  the  party  creating  the  same,  or  by  his  at- 
torney, thereto  lawfully  authorized  in  writing." 

The  sixth  section  of  the  act  declares  that  "  when  a  convey- 
ance for  a  valuable  consideration  is  made  to  one  person, 
and  the  consideration  therefor  is  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  latter;  but  the  title  shall 
vest  in  the  former,  subject  to  the  provisions  of  the  next  two 
sections."  One  of  those  provisions,  or  rather  exceptions 
named  to  the  rule,  is  the  case  made  by  the  evidence  oftered, 
to- wit:  "Where  it  shall  be  nuide  to  appear  that  by  agree- 
ment, and  without  any  fraudulent  intent,  the  party  to  whom 
the  conveyance  was  made,  or  in  whom  the  title  shall  vest, 
was  to  hold  the  land,  or  some  interest  therein,  in  trust  for 
the  party  paying  the  purchase  money,  or  some  j)art  thereof.^^ 
Without  the  statute,  the  trust  would  be  implied  without 
proof  of  the  agreement  to  hold  in  trust,  but  under  the  stat- 
ute, the  trust  does  not  result,  unless  the  express  agreement 
to  thus  hold  be  superadded. 

The  evidence  also  showed  th^t  the  appellee  was  a  party 
to  the  judgment  under  which  the  sale  was  made,  which  he 
insists  invested  him  with  the  title  to  the  land  in  suit. 
That  judgment  did  not,  in  equity,  reach  the  naked 
legal  title  held  by  his  co-execution  debtor,  and  the  fact 
that  immediately  upon  the  conveyance  of  the  property  to 
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Wcehkrj  the  appellant  entered  into  possession  of  the  same, 
and  continued  to  hold  that  possession  at  the  date  of  the 
6herift''s  sale,  was  constructive  notice  to  the  appellee  of 
GlidexoeWs  rights,  and  put  him  upon  inquiry,  and  he  was 
not  therefore  an  innocent  purchaser,  and  as  such  to  be 
protected.  Hill  on  Trustees,  p.  612;  Ells  v.  Touslcy,  1 
Paige's  Ch.  R.  279;  In  Re  Howe,  id.  124. 

The  superiority  of  the  equitable  title  to  a  judgment  lien 
is  recognized  in  the  opinion  delivered  in  Dicight  v.  Newell,  8 
Comstock  185,  where  the  judgment  creditor  had  no  notice 
of  the  equity.  The  rule  was  stated  by  Lord  Eldox  that  "  a 
plea  of  a  purchaser  for  a  valuable  consideration  without 
notice,  must  always  contain  an  averment  that  the  vendor  was 
in  possession."  WaUicyn  v.  Lee,  9  Ves.  24.  Chancellor  Wal- 
worth, remarks,  in  Keirsted  v.  Avery ^  4  Paige  Ch.  9,  that 
"It  is  now  settled  that  a  judgment  lien,  being  merely  a  gen- 
eral lien  on  the  land  of  the  debtor,  is  subject  to  every  equity 
which  existed  against  the  land  in  the  hands  of  the  judgment 
debtor  at  the  time  of  the  docketing  of  the  judgment.  And 
the  court  of  chancery  will  protect  the  equitable  rights  of 
third  persons  against  the  legal  lien,  and  will  limit  that  lien 
to  the  actual  interest  which  the  judgment  debtor  has  in  the 
estate.^'     . 

The  evidence  ofiered  should  have  been  admitted,  as  it 
constituted  a  defense  to  the  action. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Herod  ^  Herod  and  F.  T.  Hord,  for  appellant. 
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aj  awl   '  Lacy  v.  Lofton. 

Bill  of  Exchange. — ^Remedies  of  SxmExiEs. — One  who  draws  a  bill  of  ex- 
change for  the  accommodation  of  the  payee  is  the  surety  of  the  latter, 
within  the  meaning  of  the  statute  on  the  subject  of  "  the  remedies  of  sure- 
tics  against  their  principals/'  (2  G.  &  H.,  sec.  G74,  p.  808)  and  as  such 
may,  upon  proper  application,  have  execution  directed  first  against  the 
property  of  his  principal.  Gordon  r.  The  Southern  Bank,  19  Ind.  192 
overruled. 

Sake. — Form  ok  Instbument  not  Conclusive. — As  between  the  parties  lia- 
ble upon  a  promissory  note  or  bill  of  exchange,  the  form  of  the  instru- 
ment is  not  conclusive,  but  their  actual  relations  may  be  shown  by  parol 
to  be  other  than  they  appear  to  be. 

APPEAL  from  the  HaMUon  Circuit  Court. 

Frazer,  J. — The  questions  presented  in  this  case  can  be 
stated  without  incumbering  the  opinion  with  a  recital  of  the 
contents  of  the  record. 

1.  Is  the  drawer  of  a  bill  of  exchange  made  for  the  ac- 
commodation of  the  payee,  the  surety  of  the  latter,  within 
the  meaning  of  the  statute  which  provides  for  a  trial  of  the 
question  of  suretyship  between  the  defendants  to  a  suit 
upon  the  instrument,  brought  by  the  holder  thereof? 

The  object  of  the  statute,  (2  G.  &.  H.,  §  674-5,  p.  308,)  was 
to  provide  a  convenient  remedy  whereby  the  surety  might 
protect  himself  in  the  first  instance,  without  injurious  em- 
barrassment to  the  plaintiff  in  the  collection  of  the  debt, 
by  obtaining  an  order  of  court  directing  the  sheriff'  to  ex- 
haust the  property  of  the  principal  before  levying  execu- 
tion upon  the  property  of  the  surety. 

It  is  well  settled,  and  we  do  not  understand  it  to  be  con- 
troverted, that  as  between  the  parties  liable  upon  the  instru- 
ment, the  form  of  it  is  not  conclusive  as  to  their  relations 
"with  each  other,  but  the  actual  relations  may  be  shown  to 
be  other  than  they  appear  upon  the  face  of  the  contract, 
and  as  between  themselves,  their  rights  will  depend  upon 
the  actual  facts.  Marsh  v.  Consolidation  Bank,  48  Penn.  St., 
610;  Kelly  v.  Gillespie^  12  Iowa  55;   Clapp  v.  -Rice,  13 
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Gray,  403;  Weslon  v.  Chamberliny  7  Cush.,  404;  Dicker- 
son  V.  ComrmssionerSj  ^c,  6  Ind.,  128.  Authorities  as  to  the 
rule  of  evidence  might  be  multiplied,  but  as  that  is  not  con- 
troverted it  is  needless  to  fortify  the  proposition  further. 
There  is,  in  view  of  authority,  no  question  that  one  who 
draws  a  bill  of  exchange  for  the  accommodation  of  the 
payee  may  defeat  an  action  against  him  thereon  by  the 
payee,  orthat  after  payment  he  may  recover  the  amount  from 
the  payee,  and  this  solely  upon  the  ground  that  he  is  merely 
a  surety.  And  yet  the  instrument  imports  that  ho  is  the 
principal  debtor.  The  case  may  be  said  to  be  a  well  estab- 
lished exception  to  the  rule  of  evidence  which  forbids 
written  instruments  to  be  changed  or  contradicted  by  oral 
testimony.  The  convenience  of  commerce  has  rendered  the 
mode  of  lending  credit  to  another  by  the  use  of  a  bill  of 
exchange  drawn  payable  to  that  other,  so  that  it  may  be 
negotiated  by  him  at  will,  a  common  transaction;  and  con- 
siderations of  justice  and  commercial  necessity  require  that 
the  implications  arising  from  the  form  of  the  instrument  shall, 
as  between  the  parties,  yield  to  the  facts  as  they  can  be 
shown  by  oral  evidence  actually  to  exist.  The  proceeding 
authorized  by  the  statute  already  cited  is  a  litigation  exclu- 
sively between  the  parties  alleged  to  sustain  towards  each 
other  the  relation  of  principal  and  surety.  The  plaintiff  in 
the  suit  cannot  be  a  party  to  this  controversy,  for  it  cannot 
injuriously  affect  him  nor  delay  his  suit.  Why  then  shall 
not  the  statute  apply  to  the  case?  It  is  argued  that  the 
statute  contemplates  only  a  surety  who  appears  to  be  such 
upon  the  face  of  the  written  contract.  But  in  Dickerson  v. 
CdmmissionerSj  ^c,  supra^  which  was  a  joint  and  several  bond, 
silent  as  to  who  was  surety,  it  was  held  that  the  sureties 
might,  even  as  against  the  payee  of  the  bond,  show  their 
true  relation,  for  the  purpose  of  avoiding  liability,  in  conse- 
quence of  a  valid  contract  with  the  principal  for  extending 
the  time  of  payment  without  their  consent  or  knowl- 
edge. Thus  the  presumption  arising  from  the  face  of  the 
bond  was  allowed  to  be  overcome  by  oral  proof  of  the 
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actual  fact,  even  against  the  obligee.  To  give  the  stat- 
ute force  only  when  the  fact  of  suretyship  appears  upon  the 
face  of  the  instrument,  would  be  adopting  a  narrower  con- 
struction than  its  terms  import,  and  one  not  required  by  any 
principle  of  justice  or  policy.  If  the  maker  of  the  bill 
would  be  held  only  in  equity  to  be  the  surety  of  the  payee, 
and  on  that  ground  entitled  to  equitable  relief,  how  can  we 
say  that  he  shall  not  bo  deemed  a  surety  within  the  purview 
of  this  statute?  Why  shall  we,  in  searching  for  the  sense 
of  the  legislature,  adopt  the  most  narrow  and  technical 
sense  of  the  term  "  surety,"  as  used  in  this  remedial  enact- 
ment, and  thus  deny  relief  in  a  case  as  much  within  the 
mischief  of  the  old  law  as  if  the  fact  of  suretyship  had  been 
disclosed  by  the  written  contract  ?  Such  statutes  are,  accor- 
ding to  all  authority,  to  be  liberally  construed,  so  as  to  avoid 
the  mischief  and  advance  the  remedy. 

The  considerations  mentioned  are  with  a  majority  of  the 
court  so  palpable  and  controlling,  that  but  for  the  dissent  of 
our  brother  Gregory ,  and  the  decision  of  this  court  in  Gor- 
don v.  The  Southern  Bank  of  Kentuclcy^  19  Lad.  192,  it  would 
probably  not  have  been  deemed  useful  to  refer  to  them  go 
fully.  The  opinion  in  the  case  alluded  to  is  not  very  satis- 
factory. No  reason  is  intimated  for  the  conclusion  reached, 
and  as  it  cannot  find  a  basis  upon  other  than  the  most  nar- 
row and  technical  construction  of  a  remedial  statute,  we  feel 
compelled  to  overrule  it. 

2.  On  the  trial  evidence  offered  by  the  appellant,  tending 
to  prove  that  he  and  one  McCoUem,  the  drawee  of  the  bill,  did 
not  do  business  with  the  public  as  partners  in  the  purchase 
of  hogs,  was  rejected,  and  this  is  claimed  to  have  been  an 
error.  We  do  not  think  so.  The  appellee  offered  the  ad- 
missions of  the  appellant,  made  to  the  appellee  when  the 
bill  was  signed,  and  to  others,  to  the  effect  that  there  was 
some  sort  of  a  joint  arrangement  for  the  purchase  of  hogs, 
but  did  not  attempt  to  establish  a  partnership  by  proof  that 
they  held  themselves  out  to  the  general  public  as  partners. 
The  evidefice  rejected  was  not  an  answer  to  this,  and  would 
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not  tend  to  disprove  it  or  to  illustrate  the  issue  joined,  which 
was  not  as  to  how  those  partieri  dealt  with  the  public,  but 
whether  Lofton  signed  the  bill  for  Lacifs  accommodation. 

Gkeooet,  C.  J.,  dissenting. — The  Bank  of  the  State  sued 
McCoUemy  the  acceptor,  Lofton^  the  drawer,  and  Lacy,  the 
indorser,  of  a  bill  of  exchange.  Process  was  returned 
"not  found"  as  to  3fcCoUem.  The  ^action  proceeded 
against  Lofton  and  Lacy.  Lofton  answered  that  he  exe- 
cuted s^d  bill  of  exchange  for  the  accommodation  of 
Lacy  and  McCoUemy  and  for  their  sole  use  and  benefit, 
and  as  their  surety ;  that  they  negotiated  it,  and  received 
the  proceeds  thereof;  wherefore  he  prays  that  the  ques- 
tion of  suretyship  between  him  and  said  defendants  be 
tried,  on  or  before  the  trial  of  this  cause."  Lacy  answered 
that  he  executed  the  bill  solely  for  the  accommodation  of 
McCoUem.  The  cause  was  submitted  to  the  court  for  trial, 
aad  judgment  was  rendered  against  Lofton  and  Lacy,  and 
the  record  thereupon  recites  that  "It  is  agreed  between  the 
plaintiff  and  said  defendant,  that  no  execution  shall  issue  on 
said  judgment  for  twelve  months  from  its  rendition.  It  is 
further  agreed  that  the  defendants,  Lacy  and  Lofton,  may 
have  their  cross-action  in  this  case,  between  themselves,  to 
try  the  question  which  is  surety  of  the  other,  upon  their 
respective  pleadings,  already  filed ;  and  the  plaintiff  with- 
draws the  demurrer  to  said  cross-pleadings,  and  the  ques- 
tions and  issues  on  said  cross-pleadings  are  continued." 

Afterwards  Lofton  took  a  rule  on  Lacy  to  answer  his 
cross-complaint.  Lacy  answered  by  a  general  denial.  The 
issue  between  Lacy  and  Lofton  was  tried  by  a  jury.  The 
verdict  is  as  follows :  "Did  Sample  Lofton  sign  the  bill  in 
evidence  before  you  as  surety  of  John  Lacy  and  James 
McCoUem?    Answer,  yes." 

Lacy  moved  for  a  new  trial,  which  motion  was  over- 
ruled and  judgment  was  thereupon  entered  that  the 
plaintiff  exhaust  the  property  of  Lacy,  before  proceeding 
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to  levy  any  execution  issued  on  the  judgment  in  favor  of 
the  Bank  upon  the  property  of  Lofton. 

The  code  provides  that  "when  any  action  is  brought 
against  two  or  more  defendants  upon  a  contract,  any  one 
or  more  of  the  defendants  being  surety  for  the  others, 
the  surety  may,  upon  a  written  complaint  to  the  court, 
cause  the  question  of  suretyship  to  be  tried  and  determined, 
upon  the  issue  made  by  the  parties  at  the  trial  of  the  cause, 
or  at  any  time  before  or  after  the  trial,  or  at  a  subsequent 
term ;  but  such  proceedings  shall  not  affect  the  proceedings 
of  the  plaintiff."    2  G.  &  H.  §  674,  p.  308. 

Is  the  drawer  of  a  bill  of  exchange  the  surety  of  the 
payee  and  indorser,  when  the  bill  has  been  drawn  by  the 
former  for  the  accommodation  of  the  latter,  within  the 
meaning  of  this  statute?  To  constitute  the  relation  of 
principal  and  surety  there  must  be  one  primarily  liable.  Prin- 
cipal and  surety  are  correlative  terms.  There  can  be  no 
surety  where  there  is  no  principal.  A  surety  is  one  who  is 
bound  for  another  who  is  primarily  liable,  and  who  is  called 
the  principal.  Lofton^  as  the  drawer  of  the  bill,  was  the 
principal,  and  Lacy^  the  payee  and  indorser,  was  his  surety. 
Lofton  was  not  bound  for  Lacy  on  the  contract  in  suit,  but 
Lacy  was  bound  for  Lofton.  The  acceptor,  McCollemf  was 
the  only  principal  to  Lofton^  the  drawer. 

The  statute  only  applies  where  "  one  or  more  of  the  de- 
fendants is  surety  for  the  others."  In  the  case  of  a  joint 
note,  where  both  are  primarily  hable,  it  is  competent 
to  show  that  one  is  the  surety  for  the  other,  because  there 
is  a  primary  liability.  But,  in  the  case  in  judgment,  an  at- 
tempt is  made  to  reverse  the  order,  and  to  show  by  parol  that 
the  principal  in  the  obligation  is  only  the  surety  of  the  in- 
dorser, a  direct  contradiction  of  the  instrument  itself.  I 
think  this  cannot  be  done. 

In  Gordon  et  al.  v.  The  Sovihem  Bank  of  Kentucky,  19  Ind. 
192,  this  court  held  that  the  "accommodation  indorsers  of 
a  promissory  note,  governed  by  the  law  merchant,  do  not 
stand  in  the  relation  of  sureties  for  the  maker,  for  whose 
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accommodation  they  became  indorsei-s,  within  the  meaning 
of  the  statute  in  relation' to  the  remedies  of  sureties  against 
their  principals."  Whether  that  is  a  correct  exposition  of 
the  law  or  riot,  I  am  clear  that  the  drawer  of  a  bill  of  ex- 
change cannot  sustain  the  relation  of  surety  to  the  indorser. 

I  think  the  court  below  erred  in  overruling  the  motion 
for  a  new  trial,  and  I  therefore  dissent  from  the  opinion  of 
the  court. 

The  judgment  is  affirmed,  with  costs. 

J.  T.  Dye  and' J..  C.  HarriSy  for  appellant. 

A.  G.  Porter,  B.  Harrison  and  W.  P.  Fishback,  for  appellee. 


Andbrson  v.  Coble. 


SuPKXMS  GouBT.-— JuBiBDicTiON. — On  a  trial  before  a  justice  the  plaintiff 
recoyered  $10  75^  and  immediately  remitted  $6  of  the  judgment.  On 
appeal  to  the  Court  of  Common  Pleas  there  was  judgment  for  the  de- 
fendant, from  which  the  plaintiff  appealed  to  the  Supreme  Court. 

Htldf  that  the  Supreme  Court  had  jurisdiction  of  the  appeal. 

RxYKXUE  Stahf. — Appeal  Bond. — No  reyenuo  stamp  is  required  upon  the 
appeal  bond  given  on  appeal  from  a  justice  of  the  peace. 

Pbacticb. — SuPBEMS  CouBT. — When  substantial  justice  has  been  done  below, 
the  Supreme  Court  will  not  rererse  the  judgment  for  errors  not  affecting 
the  substantial  rights  of  the  parties. 

APPEAL  from  the  Wabash  Common  Pleas. 

Grboory,  C.  J. — Anderson  sued  Cobh  before  a  justice  on 
an  account.  There  was  a  jury  trial  before  the  justice ;  verdict 
and  judgment  for  the  plaintifi*  for  $10  75,  but  the  plaintiff 
remitted  $6  of  the  judgment ;  the  defendant  appealed  to 
the  court  below  where  a  motion  to  dismiss  the  appeal  was 
overruled;  trial  by  jury,  verdict  and  judgment  for  defend- 
ant. The  plaintiff  appeals  to  this  court.  The  appellee 
urges  that  this  court  has  no  jurisdiction;  because  the 
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amount  in  controversy,  exclusive  of  interest  and  costs, 
does  not  exceed  ten  dollars.  But  in  this  we  think  he 
is  mistaken.  It  is  claimed  that  the  court  below  erred  in 
overruling  the  motion  to  dismiss  the  appeal.  There  is  no 
revenue  stamp  on  the  appeal  bond,  and  this  is  the  ground 
of  the  motion.  We  have  repeatedly  held  that  in  cases  like 
the  one  in  judgment  no  revenue  stamp  is  required.  There 
are  a  number  of  questions  made  on  the  pleadings,  and  on 
the  rulings  of  the  court  below  during  the  progress  of  the 
trial,  but  we  have  carefully  looked  through  the  evidence, 
and  we  think  substantial  justice  was  done,  and  that  there 
is  no  error  or  defect  in  the  pleadings  or  proceedings  which 
affects  the  substantial  rights  of  the  appellant.  In  such  a 
case  it  is  our  duty  to  affirm  the  judgment  below.  2  G.  & 
H.,  §  101,  p.  122. 

The  judgment  is  affirmed,  with  costs. 

jB".  S.  Kellogg  and  C.  Cowgilly  for  appellant. 

J.  U.  Pettit  and  B.  M.  Weir^  for  appellee. 


Kenemer  r.  Kenemer. 

DiYOBCE. — ^Pleadivo. — A  petition  for  divorce  by  the  husband  contained  no 
aUegation  that  the  plaintiff  was  without  fault,  but  it  was  aUeged  that  the 
peace  and  happiness  of  the  family  were  destroyed  in  consequence  of  the 
Tiolent  temper  and  misconduct  of  the  defendant. 

ndd,  that  the  allegations  were  sufficient  to  charge  the  fault  upon  the  de- 
fendant. 

Allowance,  Pekdino  the  Action. — Where  the  wife  has  sufficient  fUnds 
or  credit  for  the  purposes  of  her  defense  and  present  support,  the  husband 
cannot  be  required  to  furnish  money  for  such  purposes  pending  the 
action. 

APPEAL  from  the  FayeUe  Circuit  Court. 
Ray,  J. — This  was  an  application  by  the  appellee  for  a 
divorce  from  his  wife,  the  appellant.    The  petition  charges 
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that  the  appellant  has  refused  to  perform  the  duties  belong- 
ing to  her  position ;  that  the  appellee  is  a  farmer,  and  that 
the  appellant  refused  to  cook  for  the  family,  to  sew  the  cloth- 
ing, or  to  milk  the  cows,  and  would  frequently  leave  the  bed 
and  board  of  the  plaintiff  for  weeks  at  a  time,  and  refuse 
to  return  until  it  pleased  herself;  that  in  consequence  of  her 
misconduct  and  violent  ill  temper  the  peace  and  happiness 
of  the  family  were  broken;  that  she  has  violently  beaten 
and  ill-used  the  children  of  the  plaintiff  by  his  former 
marriage,  until  some  of  them  were  compelled  to  leave  the 
house  for  protection  during  his  absence.  It  is  also  charged 
that  the  appellant  has  been  carrying,  for  a  long  time  past, 
concealed  weapons,  to-wit:  a  Spanish  or  French  dagger, 
and  has  threatened  to  use  the  same  upon  the  children  of 
the  plaintiff,  and  that  he  has  reason  to,  and  does,  fear  that 
she  will  do  his  children  or  himself  some  great  bodily  harm. 
A  demurrer  was  overruled  to  the  petition.  We  regard  thei 
action  of  the  court  as  correct.  It  is  true  that  there  is  no 
averment  that  the  plaintiff  performed  all  his  duties  as  a 
husband,  but  the  allegation  that  the  peace  and  happiness 
of  his  family  were  destroyed  in  consequence  of  the  miscon- 
duct and  violent  ill-temper  of  his  wife,  is  sufficient  to 
charge  the  fault  upon  the  appellant.  In  this  case  there 
were  five  girls  between  the  ages  of  eight  and  sixteen  years, 
the  children  of  the  plaintiff*,  and  when  the  appellant  entered 
into  the  marriage  contract  she  assumed  duties  towards  these 
children,  and  a  gross  neglect  of  these  duties  would  be  a 
sufficient  cause  for  sustaining  an  application  on  the  part  of 
the  husband  for  a  divorce.  There  was  evidence  which  sus- 
tained the  material  averments  of  the  petition,  and  the  prac- 
tice of  this  court  is  too  well  settled  to  require  any  discus- 
sion of  the  question  whether  the  case  should  be  reversed 
upon  a  simple  conflict  in  the  evidence. 

It  is  urged  that  the  court  erred  in  refusing  to  make  an 
T)rder  upon  the  plaintiff'  to  furnish  a  sufficient  sum  of  money 
to  aid  the  appellant  to  defend  the  action.  We  could  not 
reverse  the  case  on  account  of  this  ruling  of  the  court. 
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unless  it  appeared  that  some  injury  or  prejudice  to  the 
rights  of  the  appellant  resulted  therefrom.  The  affidavit 
in  support  of  the  motion  for  an  order  upon  the  plaintiff  to 
furnish  money  for  her  defense,  states  that  "she  haa  but  little 
available  means."  The  petition  alleged  that  she  was  the 
owner  in  her  own  right  of  valuable  real  estate,  and  had 
received  considerable  sums  of  money.  If  she  had  cither 
funds  or  credit  sufficient  for  the  purposes  of  her  defense 
and  her  present  support,  it  would  have  been  improper  for 
the  court  to  require  her  husband  to  furnish  money  for  such 
purposes,  pending  the  litigation.  Her  affidavit  does  not 
show  such  a  state  of  facts  as  would  require  the  court  to 
make  such  an  order  upon  the  appellee. 

It  is  objected  that  the  sum  of  |1,500,  allowed  by  the 
court  to  the  appellant  as  alimony,  is  insufficient.  The  par- 
ties had  both  been  married  before,  and  had  each  real  prop- 
erty, and  had  also  children  by  their  former  marriage,  and 
none  by  the  marriage  which  this  action  was  brought  to 
dissolve,  and  which  had  existed  only  about  three  years. 
The  property  of  the  appellee  amounted  in  value  to  perhaps 
$10,000.  It  is  not  shown  that  the  wife  contributed,  during 
the  three  years  she  resided  with  her  husband,  to  increase  his 
resources.  The  income  from  her  own  property  did  not  go 
into  tlie  common  fund.  We  cannot  say,  under  all  the  facts, 
that  there  has  been  an  abuse  of  a  proper  legal  discretion  in 
fixing  the  amount  of  alimony. 

The  judgment  is  affirmed,  with  costs. 

B.  F.  Claypooly  for  appellant.  , 

J.  8.  JSeidy'tor  appellee. 
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Croskey  V.  Chapman  and  Others. 

Vendor's  Liew. — Constbuctiye  Notice  op. — ^A  sold  and  conveyed  to  B  a  tract 
of  land,  taking  no  mortgage  for  the  purchase  money,  but  reciting  in  his 
deed  the  terms  of  the  sale  and  particularly  describing  the  notes  taken  for 
the  unpaid  purchase  money. 

Beldf  that  the  recitals  in  the  deed  were  notice  of  the  vendor's  lien  to  one 
who  bought  of  B  before  the  maturity  of  the  notes. 

APPEAL  from  the  Harrison  Circuit  Court. 

Frazer,  J. — This  was  a  suit  to  enforce  a  vendor's  lien  on 
lands  for  purchase  money.  It  was  alleged  in  the  complaint 
that  one  AldeUy  on  the  6th  of  July,  1857,  sold  and  conveyed 
the  lands  to  Chapman  for  $4,500 ;  that  $3,200  of  the  pur- 
chase money  was  unpaid  at  the' time  of  the  conveyance, 
and  the  indebtedness  was  evidenced  by  seven  promissory 
notes  of  that  date,  executed  by  Chapman  to  Aldm,  five  of 
which  yet  remained  unpaid  and  had  been  assigned  to  the 
plaintift*,  (appellant  here)  to- wit :  One  for  $224  due  two 
years  after  date,  one  for  $650  duo  in  five  years,  one  for 
$680  due  in  six  years,  one  for  $710  due  in  seven  years  and 
one  for  $740  due  in  eight  years ;  that  no  security  was  taken 
for  the  said  unpaid  purchase  money;  that  on  the  9th  of  Oc- 
tobeTy  1857,  Chapman  conveyed  the  land  to  the  defendant 
Shean,  who  had  full  notice,  actual  and  constructive,  that 
said  purchase  money  was  unpaid ;  that  Chapman  was  and 
is  wholly  insolvent,  and  has  absconded.  Chapman  was  de- 
faulted. Shean  answered:  1,  General  denial;  2.  Payment 
to  Chapman  of  the  entire  purchase  money  before  notice  that 
the  purchase  money  to  Alden  was  unpaid.  The  plaintiflF  re- 
plied by  way  of  denial.  The  issue  was  tried  by  the  court 
and  found  for  the  defendant  Shean,  who  had  judgment  over 
an  unsuccessful  motion  for  a  new  trial. 

The  only  question  presented  for  our  consideration  is 
whether  the  evidence  was  sujficient  to  charge  Shean  with 
notice  that  his  vendor  had  not  paid  the  purchase  money. 

Alden's  deed  to  Chapman  recited  all  the  facts  as  to  how 
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the  purchase  money  was  to  be  paid,  and  particularly 
described  the  notes  given  therefor.  This  deed  was  duly 
recorded  before  the  conveyance  by  Chapman  to  Shean. 

The  following  authorities  are  decisive  of  the  question. 
Case  v.  Bunistead,  24  Ind.,  429;  Mdross  v.  Scottj  18  Ind., 
250,  These  cases  rest  upon  the  principle  that  constructive 
notice  to  a  purchaser  is  sufficient  to  charge  the  land  in 
Lis  hands  with  a  vendor's  lien  for  purchase  money.  A  pur- 
chaser is  charged  for  this  purpose  with  notice  of  facts 
recited  in  a  deed  under  which  he  claims,  as  in  this  case, 
even  though  such  deed  be  not  recorded.  Wiseman  v.  Hutch" 
inson,  20  Ind.,  40.    1  Story's  Eq.  Jur.  §  401. 

The  cases  cited  are  abundantly  supported  by  authority. 
See  note  to  LeNeve  v.  LeNevSj  2  Leading  Cases  in  Eq.  36. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

W.  A.  Porter,  for  appellant. 


Meredith  v.  Reed. 

DoMESTio  AniualsI. — LIABILITY  FOB  In J0BT  DoKE  BT. — The  owzier  of  a  do- 
mestic animal  is  bound  to  exercise  ordinary  care  to  prevent  injury  being 
done  by  it  to  the  personal  property  of  another. 

Same. — ^The  degree  of  care  required  to  constitute  "  ordinary  care  "  depends 
upon  the  character  and  disposition  of  the  animal. 

APPEAL  from  the  Wayne  Common  Pleas. 

Gregory,  C.  J. — Meredith  sued  Beed  before  a  justice  for 
au  injury  done  by  a  stallion  of  the  latter  to  the  mare  of  the 
former,  resulting  in  the  death  of  the  mare.  Jury  trial^er* 
diet  for  the  defendant;  motion  for  a  new  trial  overruled 
and  judgment.  The  ^evidence  is  in  the  record.  The  facts 
are  substantially  as  follows :    In  3/ay,  1865,  \the  defendant 
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owned  a  stallion^  which  had  previously  been  let  to  mares, 
but,  owing  to  the  sickness  of  the  owner,  was  not  so  let  du- 
ring the  spring  of  1865.  f  He  was  a  gentle  stallion,  and  had 
never  been  known  by  the  owner  to  be  guilty  of  any  vicious 
acts. )  Not^eingjnjuse,  he  had  been  kept  up  in  a  stable  for 
four  of  five  months.v  He  was  secured  in  the  stable  by  a 
strong  halter  and  chain  fastened  through  an  iron  ring  in  the 
manger,  v  The  stable  door  was  securely  fastened  on  the  in- 
side by  a  strong  iron  hasp,  passed  over  a  staple,  and  a  piece 
of  chain  passed  two  or  three  times  through  the  staple  over 
the  hasp,  and  the  ends  firmly  tied  together  with  a  strong 
cord.  It  was  also  fastened  on  the  outside  by  a  piece  of  tim- 
ber, one  end  of  which  was  planted  in  the  ground,  while  the 
other  rested  against  the  door.  The  horse  was  thus  secured 
on  the  day  r.nd  night  the  injury  occurred.  The  gate  of 
the  inclosure  surrounding  the  stable  was  shut  and  fastened 
as  usual.  About  11  o'clock,  that  night  the  horse  was  found/ 
loose  on  the  highway,  and  did  the  injury  complained  of.' 
Early  the  following  morning  the  outside  gate  was  found 
open;  the  stable  door  was  found  open,  with  the  log  prop 
lying  some  distance  to  one  side,  and  the  chain  which  had 
been  passed  through  the  staple  was  gone,  and  the  cord  with 
which  it  had  been  tied  was  found  cut  and  the  pieces  lying 
on  the  floor. 

There  are  forty-two  alleged  errors  assigned,  but  many  of 
them  are  not,  in  our  opinion,  so  presented  as  to  entitle 
them  to  consideration  in  this  court.  So  far  as  the  substan- 
tial rights  of  the  appellant  are  involved, *all  the  questions 
properly  presented  resolve  themselves  into  the  inquiry  as 
to  the  nature  and  extent  of  the  liability  of  the  owner  of  a 
domestic  animal  for  injuries  done  by  it  to  the  personal  prop-  « 
erty  of  another,  disconnected  from  any  trespass  to  real  es- 
tate.      V 

It  is  contended,  on  the  one  hand,  that  ordinary  care  was  J 
all  the  law  required  of  the  defendant  in  this  case.    On  the 
other  it  is  claimed  th::t  the  utmost  care  was  Necessary  to  free 
him  fvom  liability.     Ordinary  care  is  all  that  the   law 
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required  in  the  case  in  judgment.  What  is  ordinary  care  in 
some  cases,  would  be  carelessness  in  others.  The  law 
regards  the  circumstances  surrounding  each  case,  and  the 
nature  of  the  animal  or  machinery  under  control.  Greater 
care  is  required  to  be  taken  of  a  stallion  than  of  a  mare  ;  so 
in  the  management  of  a  steam  engine,  greater  care  is  neces- 
sary than  in  the  use  of  a  plow.  Yet  it  is  all  ordinary 
care ;  such  care  as  a  prudent,  careful  man  would  take  under 
Eke  circumstances.  The  degree  of  care  is  always  in  pro- 
portion to  the  danger  to  be  apprehended.  The  case  at  bar 
was  properly  sent  to  the  jury,  and  the  verdict  is  fully  sus- 
tained by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

W.  A.  BvckUj  for  appellant. 

J.  P.  SiddaU  and  C.  H.  Burcheiial^  for  appellee. 


The  SiNmssiPPi  Insurance  Company  v.  Wheeler. 

APPEAL  from  the  Knox  Circuit  Court. 

Gregory,  C.  J. — The  appellant  sued  Wheeler  on  the  fol- 
lowing note: 

"$1,500.  For  value  received  in  policy  No.  8377,  dated  the 
17th  day  of  Aprils  1865,  issued  by  the  Sinnissippi  Insurance 
Company^  I  promise  to  pay  the  ^aid  company  the  sum  of  fif- 
teen hundred  dollars,  in  such  portions,  and  at  such  time  or 
times,  as  the  directors  of  said  company  may,  agreeably  to 
their  by-laws  and  the  laws  of  the  State,  require,  to  pay  the 
expenses  and  losses  as  prescribed  by  the  laws  of  this  State, 
without  any  rehcf  from  valuation  <»i  .'7nraiscmc?\|i  hms. 
(Signed,)  «H.  D.  Wheeler,  Applicant." 
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By  the  estimate,  the  statement  and  the  orders  for  assess- 
ment made  by  the  board  of  directors,  filed  as  a  part  of 
the  complaint,  it  appears  that  the  amount  due  and  unpaid 
on  losses  by  fire  is  $6,818.  Total  amount  of  assessments, 
$27,782  86,  Demurrer  to  the  complaint  sustained,  and 
judgment 

It  was  not  in  the  power  of  the  board  of  directors  to  make 
assessments  on  the  premium  notes  beyond  the  sum  neces- 
sary to  pay  the  amount  due  and  unpaid  on  losses.  The 
Sinnissippi  Insurance  Company  v.  Toft,  ante  p.  240. 

The  judgment  is  affirmed,  with  costs. 

J,  JE,  McDonald,  A.  L.  Boache,  2).  Sheeks,  W.  H.  DeWolf 
and  W.  E.  Niblack,  for  appellant. 

J.  C.  Denny,  for  appellee. 


Harrison  Township,  of  Cass  County,  v.  Conrad  and  Others. 

PvBLic  Schools. — ^Teacher. — One  who  renders  service  as  a  teacher  in  the 
public  schools,  without  having  procured  the  certificate  of  qualifications 
required  by  law,  cannot  recover  for  such  services. 

APPEAL  from  the  Cass  Common  Pleas. 

Prazer,  J. — The  only  question  in  this  case,  is  whether  » 
teacher  who  is  employed  for  service  in  one  of  our  public 
schools,  having  at  the  time  no  certificate  of  qualifications^, 
can  recover  for  such  service? 

The  statute  expressly  prohibits  the  employment  of  a 
teacher  having  no  certificate  of  qualifications.  1  GL  &  BL 
560.  The  oflicer  having  authority  to  employ  tho  teacher 
cannot  nullify  this  law.  It  was  intended  by  the  require* 
ment  of  a  certificate  of  qualifications  to  guard  against  the 
squandering  of  a  sacred  public  fund,  upon  persons  assuming 
Vol.  XXVI.— 22. 
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to  teach  without  being  capable  of  performing  a  teacher's  du- 
ties,  and  to  insure  the  employment  of  competent  persons 
only  as  teachers,  thereby  making  the  schools  useful  as  in- 
struments for  the  education  of  the  young.  That  an  officer 
can,  either  expressly  or  by  implication,  set  at  defiance  an 
express  statute  defining  and  limiting  his  official  authority, 
and  by  doing  what  he  is  forbidden  to  do  waive  what  the 
law  palpably  requires,  is  a  proposition  which  is  best  an- 
swered by  merely  stating  it. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

S.  Chamberiainj  for  appellant. 

D.  D.  Pratt  and  D.  P.  Baldwin^  for  appellees. 


Redman  v.  Deputy. 

Principal  and  Svkett. — An  agreement,  upon  a  sufficient  consideration,  to 
give  farther  time  to  the  principal  without  the  consent  of  the  surety,  will 
release  the  latter. 

Sahe. — The  payment  of  legal  interest  in  advance  is  a  sufficient  considera- 
tion for  such  an  agreement 

Same. — Usurt. — An  agreement  to  give  further  time  in  consideration  of  ten 
per  cent,  interest  paid  in  advance,  is  not,  under  the  law  of  1861,  void  for 
usury,  the  contract  being  valid  as  to  six  per  cent. 

APPEAL  from  the  Jennings  Circuit  Court.  , 

Gregory,  C.  J. — Deputy  sued  Kieth^  Kieth  and  Bedman 
on  the  28d  of  February^  1866,  on  a  promissory  note,  dated 
the  20th  of  AugiLStj  1863,  and  payable  on  or  before  the  25th 
of  December^  then  next.  Redman  answered :  1.  That  the 
note  was  executed  by  Samuel  JR.  Kieth^  one  of  the  defend- 
ants, in  consideration  of  the  loon  to  him  of  (100  by  the 
plaintiff;  that  the  appellant  signed  the  same,  together  with 
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his  other  co-defendant,  only  as  surety ;  that  at  the  time  of  the 
loan  and  of  the  execution  of  the  note,  it  was  corruptly  and 
usuriously  agreed  between  the  plaintifl'and  defendant  Kicthy 
that  the  latter  should  pay  for  the  use  of  the  money  $10  per 
*  annum,  being  ten  per  cent,  thereon;  that  the  defendant 
Kicth  did  then  and  there,  and  annually  thereafter,  pay 
thereon  ?10,  amounting  to  ?30,  which  is  claimed  as  a  sot-o'ft*. 
2.  That  the  note  was  executed  by  Samuel  K  as  princi[)al, 
and  by  defendants,  Redman  and  Silvester  Kieth  as  sureties,  in 
consideration  of  money,  to- wit,  ?100,  loaned  by  the  plaintiff' 
to  Samuel  R.  Kieth;  that  defendant  received  no  part  of  the 
consideration,  and  executed  the  note  as  surety  only,  which 
the  plaintift'  well  knew ;  that  afterwards,  August  2Q.  1864, 
and  before  January^  1866,  the  defendant  Samuel  RTISM^ 
for  the  purpose  hereinafter  stated,  paid  the  plaintiff  $10^ 
which  was  then  and  there  received,  and  in  consideration 
thereof  the  plaintiff  agreed  to  and  did  extend  the  time  of 
payment  of  the  note  one  year  from  the  time  of  such  agree- 
ment ;  which  agreement  and  extension  of  time  was  made 
without  the  knowledge  or  consent  of  defendant. 

Judgment  was  rendered  against  the  Kietks  by  default- 
Demurrers  were  sustained  to  each  paragraph  of  the  answer 
of  Redmarij  and  this  presents  the  question  in  the  case  at  bar. 

The  act  of  March  7, 1861, 2  G.  &.  H.  p.  656,  was  in  force 
at  the  time  the  agreement  was  made  to  extend  the  time  of 
payment  of  the  note,  by  which  it  is  provided  that  "if  a 
greater  rate  of  interest  than  is  hereinbefore  allowed  shall  be 
contracted  for,  or  received  or  reserved,  the  contract  shall 
not  therefore  be  void,  but  if  in  any  action  on  such  contract, 
proof  be  made  that  interest  at  a  rate  exceeding  $6  a  year 
on  §100  has  been  directly  or  indirectly  contracted  for,  or 
taken  or  reserved,  the  plaintiff  shall  recover  only  his  prin- 
cipal with  six  per  cent,  interest,  and  he  shall  also  recover 
costs,  and  if  a  greater  rate  of  interest  than  $6  a  year  for 
§100  shall  have  been  paid  thereon,  whether  in  advance  or 
not,  judgment  shall  be  rendered  only  for  the  amount  of 
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principal,  deducting  the  excess  of  interest  thus  paid,  at  the 
time  paid."  The  contract  of  forbearance  was  not  void  for 
usury.  The  paynoient  of  legal  interest  in  advance  was  a  suf- 
ficient consideration. 

In  Newsam  v.  Fitch,  25  Barbour  175,  it  was  held  that  a 
payment  on  a  note  before  it  became  due  was  a  sufficient  con- 
sideration for  an  agreement  between  the  holder  and  the  ma- 
ker that  the  time  for  the  payment  of  the  balance  of  the 
note  should  be  extended. 

Shaw  V.  Binkardy  10  Ind.  227,  was  under  a  statute  mak- 
ing the  entire  contract  for  interest  void  for  usury;  giving 
authority  to  the  person  paying  to  recover  such  interest. 

In  the  case  at  bar  the  person  paying  the  usurious  interest 
could  not  recover  it  back.  To  the  extent  of  legal  interest, 
it  was  a  valid  payment.  It  is  true  that  in  a  suit  on  the  note, 
the  maker  could  have  the  four  per  cent,  applied  on  the 
principal,  but  the  holder  would  have  the  use  of  the  §10  for 
the  entire  year.  In  Harbert  v.  Dumont  ct  aL,  3  Ind.  346, 
this  court  held  that  the  receipt  of  usurious  interest,  while 
the  statute  of  1845,  enacting  that  usurious  interest  paid 
should  not  be  recovered  back,  was  in  force,  was  a  benefit  to 
the  recipient  and  a  valid  consideration  for  an  agreement  to 
extend  the  time  for  the  payment  of  a  note.  The  second 
paragraph  of  the  answer  contains  a  good  defense  to  the 
action,  and  the  court  erred  in  sustaining  the  demurrer 
thereto. 

Was  the  first  paragraph  of  the  answer  a  good  defense  to 
the  extent  pleaded  ?  The  act  of  1861  must  govern  this  ques- 
tion as  it  was  in  force  at  the  time  of  the  trial.  Under  that 
law,  six  per  cent,  of  the  money  paid  ought  to  have  been 
applied  to  the  payment  of  the  interest  agreed  to  be  paid, 
and  the  residue  to  the  payment  of  so  much  of  the  principal. 
But  as  this  right  is  purely  statutory,  the  law  in  force  at  the 
trial  must  govern. 

The  act  of  December  19,  1865,  (Acts  Spec.  Sess.  p.  176) 
is  the  law  now  governing  this  question.  Under  this  act 
the  first  paragraph  of  the  answer  is  a  good  defense  to 


MAT  TEEM,  1866.  841 

Demuth  v.  Baggy  and  Others. 

three  years  interest  on  the  note,  covering  the  time  for 
which  the  usurious  interest  was  paid,  but  is  not,  in  any 
event,  a  bar  to  any  portion  of  the  principal. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded to  said  court  with  directions  to  overrule  the  demur- 
rer to  the  second  paragraph  of  the  answer,  and  with  leave 
to  the  defendant  to  amend  the  first  paragraph,  and  for  fur- 
ther proceedings. 

H.  W.  Harrington^  for  appellant. 

J.  JET.  Vawter,  for  appellee. 


Demuth  v.  Daggy  and  Others. 

Patkent. — PLEADisf  o. — A  plea  of  payment  need  not  aUege  the  anumnt  paid, 
the  date  of  payment,  or  the  person  to  whom  payment  was  made. 

APPEAL  from  the  Putnam  Common  Pleas. 

Prazee,  J. — Demuth  sued  the  appellees  for  work  and 
labor,  &c.  Answer,  1.  General  denial.  2.  That "  before  the 
commencement  of  this  suit,  they  fully  paid  all  the  plaintiffs^ 

demands  against  them."    3.  That  "  on  the day  of , 

1865,  they  and  the  plaintiff  fully  accounted  to  and  with 
each  other,  and  before  the  commencement  of  this  suit  de- 
fendants fully  paid  the  balance  found  due  said  plaintiff, 
which  he  accepted  in  full  satisfaction,"  &c.  The  appellant 
questions  the  correctness  of  the  action  of  the  court  below 
ill  overruling  demurrers  to  the  second  and  third  paragraphs 
of  the  answer. 

The  objections  made  to  the  second  paragraph  are,  that  it 
does  not  allege  the  date  or  amount  of  the  payment,  or  to 
whom  the  payment  was  made.    These  objections  are  too 
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technical  and  formal  to  be  sustained  under  the  code.  The 
form  of  pleading  payment,  as  given  by  the  statute,  answers 
two  of  them.  2  G.  &  H.  879.  The  date  of  the  pajncnent 
must  be  regarded  also  as  matter  of  form  when  it  is  remem- 
bered that  it  need  not  be  proved  as  alleged.  Indeed,  the 
statutory  forms  for  the  answers  of  accord  and  satisfaction, 
and  for  payment  of  part  and  tender  of  the  balance,  omit 
the  date  altogether. 

The  remarks  already  made  apply  as  well  to  the  third 
paragraph  of  the  answer.  We  regard  it  as  amoun^g  only 
to  the  defense  of  payment. 

The  judgment  is  aflirmed,  with  costs. 

J.  A.  Matson  and  J^.  T.  Brown^  for  appellant. 

Z>.  E.  WiUiainson  and  A.  JDaggy^  for  appellees. 


The  Sinnissippi  Insubancb  Company  v.  Farris  and  Others. 

APPEAL  from  the  Gibson  Circuit  Court. 

Gregory,  C.  J. — Suit  by  TJie  Sinnissippi  Insurance  Com- 
pany  against  the  appellees  on  a  premium  note.  The  com- 
plaint shows  that  the  amount  due  and  impaid  for  losses 
by  fire  is  $6,818;  that  the  amount  of  the  assessments  are 
$27,782  86.  A  demurrer  to  the  complaint  was  overruled. 
The  appellees  answered  by  the  general  denial.  Trial  by 
jury,  and  verdict  for  the  defendants.  Motion  for  a  new  trial 
overruled  and  judgment.  In  the  progress  of  the  trial  the 
plaintiff  offered  in  e^dence  the  estimate,  the  statement  and 
the  orders  of  assessment  made  by  the  board  of  directors  of 
the  company,  to  the  introduction  of  which  the  defendant 
objected.     The  objection  was  sustained  and  the  plaintiff 
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excepted.  This  ruling  of  the  court  below  is  right.  The 
amount  asBessed  on  the  premium  notes  of  the  company  is 
greater  than  is  necessary  to  pay  losses.  This  rendered  the 
assessment  void.    Sinnissippi  Ins,  Co.  v.  Tafty  ante  p.  240. 

The  judgment  is  affirmed,  with  costs. 

W.  E.  Nihlack,  W.  H.  DeWolf,  J.  E.  McDonatdy  A.  L. 
Soache  and  D.  SheekSy  for  appellant. 

A.  C.  Dcnaldy  C.  Denby  and  J.  S.  Tarkington^  for  appellee. 


Lures  v.  Botte. 


New  Tbxal.—Pkaoticb.— Where  an  error  occuring  at  the  trial  is  not  made 
the  ground  of  a  motion  for  a  new  trial  it  will  not  be  noticed  on  appeal. 

APPEAL  from  the  Porter  Common  Pleas. 

Obsgory,  C.  J. — Imres  sued  Botte  for  use  and  occupation 
of  church  property  held  by  the  plaintiff  in  trust  for  the 
Boman  Catholic  church  at  Valparaiso.  The  defendant  ans- 
wered, in  addition  ^0  the  general  denial,  claiming  a  set-off  for 
money  expended  on  the  property  occupied,  and  for  services 
rendered  as  priest.  The  plaintiff*  replied  to  the  set-off,  in 
addition  to  the  general  denial,  a  former  recovery,  without 
making  the  former  judgment  a  part  of  the  reply,  or  averring 
that  such  judgment  was  still  in  force.  The  plaintiff*  requested 
the  court  to  instruct  the  jury  to  find  a  special  verdict.  The 
verdict  is  as  follows :  "  We,  the  jury,  find  that  the  defendant 
unlawfully  held  the  possession  of  the  premises  against  the 
plaintiff  for  the  period  of  nine  months,  to  the  damage  of  the 
plaintiff  |200.  We  also  find  that  the  defendant  was  to  re- 
ceive for  his  services,  both  religious  and  temporal,  only  such 
contributions  as  the  said  congregation  would  give  him;  that 
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defendant  kept  the  church  locked,  and  occupied  the  par- 
sonage by  living  in  it  himself^  and  that  the  congregation 
in  the  mean  time  had  no  other  church  to  worship  in.  We, 
the  jury,  find  for  the  plaintiff,  on  his  claims,  $200,  and  for 
the  defendant,  on  his  bill  of  particulars,  $300,  giving  a 
balance  to  defendant  of  $100. 

"Benjamin  Malsbt,  jPoremaw." 

"When  the  verdict  was  returned  into  court  it  con- 
tained matter  in  relation  to  the  former  recovery,  which  the 
court  struck  out,  in  the  presence  and  by  the  consent  of 
the  jury.  A  motion  was  made  for  a  new  trial,  "  1.  Because 
the  court,  after  the  plaintiff  had  demanded  a  special  verdict, 
and  after  the  court  had  said  he  should  have  it,  and  against 
the  plaintiff's  objection,  directed  the  jury  to  find  a  general 
verdict.  2.  Because  of  the  irregularity  in  the  proceedings  on 
the  part  of  the  jury  in  returning  a  verdict  unknown  to  the 
law.  3.  Because  the  verdict  is  contrary  to  law  and  the  evi- 
dence, 4.  Because  the  court  erred  in  overruling  the  de- 
murrers to  said  second,  third  and  fourth  paragraphs  of  the 
answer,  and  each  of  them,  and  in  not  requiring  the  defend- 
ant, on  plaintiff's  motion,  to  file  bills  of  particulars  to  said 
third  and  fourth  paragraphs,  and  for  other  causes." 

The  point  urged  in  argument  by  the  appellant  for  the 
reversal  of  the  judgment  is  that  the  court  below  erred  in 
amending  the  verdict  upon  its  being  returned.  If  this  was 
an  error,  it  was  a  proper  ground  for  a  motion  for  a  new 
trial.  2  Q.  &  H.,  §  352,  p.  212,  clause  1.  But  as  it  was  not 
one  of  the  written  causes  filed  for  the  new  trial,  it  cannot 
be  examined  in  this  court  on  appeal. 

The  judgment  is  affirmed,  witii  costs. 

J.  jB.  NUeSf  D.  if.  Colerick  and  J.  Colerickj  for  appellants. 

0.  H.  Bay  and  K  W.  KintbaU^  for  appellee. 


I 
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FoGLB,  Trostee  of  Springfield  Township,  Franklin  County,  i »  m\ 

School  Law.— Tbavsfeb  fob  School  Pubposes.— An  appeal  lies  to  the  county 
examiner  from  the  decision  of  the  township  trustee  upon  the  application  . 
of  an  inhabitant  to  be  transferred  for  school  purposes  to  another  township, 
and  this  remedy  being  proTided  by  statute,  a  mandate  will  not  lie  against 
the  trustee. 

APPEAL  from  the  Franklin  Circuit  Court. 

Prazee,  J. — This  was  an  application  for  a  mandate  to 
compel  a  township  trustee  to  transfer  an  inhabitant  of  his 
township  to  a  school  district  of  an  adjoining  township.  It 
was  alleged  that  the  plaintift^  when  the  trustee  was  making 
the  first  enumeration  of  children  under  the  act  of  1865,  made 
the  proper  application  for  such  transfer,  which  was  refused, 
though  the  applicant  could  be  better  accommodated  at  the 
school  in  the  adjoining  township.  A  demurrer  to  the  com- 
plaint was  overruled,  and,  the  appellant  refusing  to  answer 
further,  the  mandate  was  awarded. 

The  question  presented  for  our  consideration  is  whether 
an  appeal  lies  to  the  county  examiner  from  the  action  of 
the  trustee  complained  of.  If  so,  that  is  a  plain  reme- 
dy and  must  be  pursued,  and  the  mandate  cannot  be  ob- 
tained. 

It  is  provided  by  the  sixteenth  section  of  the  act  concern- 
ing common  schools,  (Acts  1865,  p.  8,)  that  "when  per- 
sons can  be  better  accommodated  at  the  school  of  an 
adjoining  township,"  &c.,  ''the  trustee  of  the  township 
in  which  such  persons  reside  shall,  if  such  persons  so 
request,"  &c.,  "transfer  them  for  educational  purposes  to 
such  township."  This  .is  the  only  authority  contained 
in  the  act  for  transferring  any  person  for  school  pur- 
poses to  a  township  other  than  that  in  which  he  resides. 
The  right  to  be  so  transferred  is  not  absolute,  depending 
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upon  the  mere  choice  of  the  citizen,  like  the  right  to  be 
attached  to  any  school  district  within  his  township.  It  can 
only  be  claimed  if  he  "  can  be  better  accommodated''  by  such 
transfer,  and  the  power  of  the  trustee  to  make  the  transfer 
depends  upon  the  existence  of  that  condition.  Of  neces- 
sity, then,  he  must  determine  whether  or  not  the  condition 
exists,  and  act  upon  such  determination.  But  his  decision  is 
not  final.  Section  164  of  the  act  expressly  provides  for  an 
appeal  to  the  examiner  from  all  decisions  of  trustees  '^rela- 
tive to  school  matters,"  and  for  the  purpose  of  preventing, 
as  far  as  can  be,  vexatious  and  expensive  litigation  in  the 
courts,  the  same  section  provides  that  the  decision  of  the 
examiner  shall  be  final  as  to  certain  matters,  among  which 
is  enumerated  "transfers  of  persons  for  school  purposes.'' 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  proceed  according  to  this 
opinion. 

T,  B.  Adams  and  F.  Berry ,  for  appellant. 

G.  HoUand  and  C.  C.  BinkUy^  for  appellee. 
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i!^_^  The  State  v.  Walkee. 


Once  in  Jeopabdt. — ^Dischabge  op  Jury. — When  the  accused  is  put  upon 
trial  on  a  Talid  indictment^  before  a  legal  jury,  and  the  jury  is  discharged 
by  the  court  without  good  cause,  and  without  the  consent  of  the  defend- 
ant, he  has  incurred  the  first  peril,  and  the  discharge  of  the  jury  is  equir- 
alent  to  a  verdict  of  not  guilty.    Page  352. 

Same. — That  the  jury,  after  ample  time  spent  in  consultation,  is  unable  to 
agree  upon  a  verdict  constitutes  good  cause  for  their  discharge.    Page  852. 

Same. — The  jury  should  not  be  discharged  until  ample  time  has  been  given 
for  deliberation,  nor  until  the  court  is  satisfied  that  an  agreement  is  im- 
possible.   Page  858. 
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Same. — ^A  jury  in  a  criminal  ease  was  out  nineteen  hours,  and  then  re- 
ported to  the  court  that  there  was  no  possibility  of  agreeing  upon  a  yer- 
diet. 

Seldj  that  the  court  was  justified  in  discharging  them.    Page  854. 

APPEAL  from  the  Henry  Common  Pleas. 

Elliott,  J. — The  defendant  Walker,  being  in  custody,  was 
put  upon  trial  in  the  Court  of  Common  Pleas,  on  an  infor- 
mation charging  him  with  the  commission  of  a  rape,  on  a  plea 
of  not  guilty.  The  jury  having  failed  to  agree  upon  a  verdict, 
was  discharged  by  the  court,  and  the  defendant  was  reman- 
ded for  a  further  trial.  He  then  filed  a  plea  in  bar  of  the 
further  prosecution  of  the  case,  in  which  ho  alleged,  in  sub- 
stance, that  ^'  he  had  been  charged  with  this  same  ofiense 
before  a  justice  of  the  peace "  of  said  county  of  Henry j 
and  had  been  committed  to  jail  for  want  of  bail,  after  the 
regular  term  of  the  Circuit  Court  of  said  county;  that  at 
the  regular  term  of  the  Court  of  Common  Pleas  of  said 
county  an  information  was  filed  in  said  Court  of  Common 
Pleas,  in  due  form  of  law ;  that  he  was  thereupon  arraigned 
on  said  charge  and  put  upon  his  trial  before  the  court  and  a 
jury  duly  impanneled  and  sworn;  that  the  evidence  was  all 
given  and  the  case  submitted  to  the  jurj',  who  retired  to 
their  room  to  consult  of  their  verdict,  under  the  charge  of 
a  sworn  officer ;  that  the  jury,  after  deliberating  nineteen 
hours,  returned  and  reported  to  the  court,  that  they  had  not 
agreed  upon  a  verdict,  and  that  there  was  no  possibility 
that  they  could  or  would  so  agree.  Whereupon  the  court, 
over  the  objections  of  the  defendant  and  the  prosecuting 
attorney,  discharged  the  jury  from  the  further  consideration 
of  the  case,  wherefore  he  claimed  that  he  had  been  once 
put  in  jeopardy  for  said  oftense,  and  was  therefore  entitled 
to  a  discharge  from  further  prosecution. 

A  demurrer  was  filed  to  the  plea,  because  it  did  not  state 
fiacts  sufficient  to  bar  the  further  prosecution  of  the  infor- 
mation. The  court  overruled  the  demurrer,  and,  the  district 
attorney  dechning  a  further  reply,  discharged  the  defend- 
ant   The  State  appeals. 
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The  question  presented  in  the  case  is,  did  the  discharge 
of  the  jury,  under  the  circumstances  presented  by  the  plea, 
operate  as  an  acquittal  of  the  defendant?  The  question  is 
one  of  importance,  and,  under  various  conflicting  decisions 
of  the  highest  judicial  tribunals  of  this  country,  is  not  of 
very  easy  solution. 

The  constitution  of  this  State  provides  that  "  no  person 
shall  be  put  in  jeopardy  twice  for  the  same  offense."  Such 
was  also  a  settled  maxim  of  the  common  law,  at  least  in  capi- 
tal offenses,  and  it  has  been  applied  by  most,  if  not  all,  of  the 
States  of  the  Union,  to  all  criminal  prosecutions.  The  ques- 
tion here  presented  involves  a  determination  of  what  con- 
stitutes once  putting  in  "jeopardy,"  within  the  meaning  of 
the  constitution,  so  as  to  shield  the  accused  from  a  subse- 
quent trial  for  the  same  offense. 

The  question  is  not  a  new  one  in  this  court.  In  Wdn- 
zorpflin  v.  The  StcUCj  7  Blackf.  186,  the  defendant  below 
was  indicted  for  a  rape.  The  indictment  contained  three 
counts;  the  defendant  was  tried,  and  the  jury  returned  a 
verdict  of  guilty  on  the  first,  without  making  any  finding 
on  the  second  and  third  counts,  as  to  which  the  prosecuting 
attorney  entered  a  nolle  prosequi^  after  the  rendition  of  judg- 
ment. The  court  below  overruled  a  motion  in  arrest.  It 
was  held  that  the  defendant,  by  the  trial,  had  been  put  once 
in  jeopardy  on  the  two  last  counts  of  the  indictment,  and 
that,  as  to  them,  the  proceedings  were  equivalent  to  an  ex- 
press verdict  of  not  guilty.  The  opinion  in  the  case  Was 
pronounced  by  Dewey,  J.,  and  contains  a  somewhat  elaborate 
and  careful  discussion  of  the  questions  involved  in  the  case. 
The  construction  given  in  that  case  to  the  constitutional 
provision  referred  to  is  stated  thus :  "  The  principle  is  that 
a  man  who  has  stood  upon  his  defense  on  a  valid  indict- 
ment, before  a  legal  jury,  which  has  been  discharged  with- 
out good  cause,  has  incurred  the  first  peril,  and  shall  not 
incur  the  second  by  a  subsequent  trial." 

The  question  as  to  what  would  constitute  a  good  cause, 
justifying  the  discharge  of  the  jury,  was  not  involved  iu 
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that  case,  but  Id  the  discussion  of  the  questions  before  the 
court  an  opinion  was  incidentally  expressed,  in  effect,  upon 
the  point  presented  in  the  case  at  bar.  The  cases  of  The 
People  V.  Barrett  et  alj  2  Caine's  R.  304,  and  The  People  v. 
Goodwin^  18  Johns.  187,  and  the  conflict  between  them  and 
the  Pennsylvania  and  North  Carolina  decisions,  on  the  same 
subject,  were  referred  to  and  commented  upon. 

In  The  People  v.  Barrett  et  al.j  supra,  the  prosecuting  attor- 
ney, finding  his  evidence  would  not  support  the  indictment, 
moved  the  court  for  leave  to  withdraw  a  juror,  which  the 
court  granted.  The  defendants  were  afterwards  tried  and 
found  guilty.  The  court  arrested  the  judgment  on  the 
ground  that  the  insufficiency  of  the  State's  evidence  to 
convict  was  not  a  good  cause  for  withdrawing  a  juror,  and 
that  the  discharge  of  the  jury  was  equivalent  to  an  acquittal. 

In  The  People  v.  Goodwin,  supra,  it  was  held  that  dis- 
charging the  jury  because  there  was  no  prospect  of  their 
agreeing  during  the  term  of  the  court,  did  not  exonerate 
the  defendant  from  a  trial  by  another  jury.  The  jury  was 
out  over  twenty  hours,  and  returned  into  court  only  half  an 
hour  before  the  time  limited  for  the  term  expired,  and  re- 
ported that  there  was  not  the  least  possibility  of  their 
agreeing.  The  decision  of  the  case  seems  to  have  been  put 
upon  the  ground  that  the  test  by  which  to  decide  whether 
a  person  has  been  once  tried  would  be,  by  a  plea  of  autrefois 
acquit,  or  autrefois  convict,  which  requires  a  verdict;  and  yet  it 
is  said  in  the  opinion  in  that  case,  'Hhat  although  the  power 
of  discharging  a  jury  is  a  delicate  and  highly  important  trust, 
yet  it  does  exist  in  cases  of  absolute  and  extreme  necessity, 
and  it  may  be  exercised  without  operating  as  an  acquittal 
of  the  defendant.  It  exists  and  may  be  exercised  in  cases 
where  the  jury,  from  the  length  of  time  they  have  been  con- 
sidering a  cause,  and  their  inability  to  agree,  may  be  fairly 
presumed  as  never  likely  to  agree,  unless  compelled  so  to 
do  from  the  pressing  calls  of  famine  or  bodily  exhaustion.*' 
The  court,  after  holding  that  the  facts  of  that  case  showed 
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such  a  necessity,  referred  to  the  case  of  The  People  v.  Bar- 
rett €t  al.j  supra^  with  entire  approbation.  In  commenting 
on  these  cases  Judge  Dewey  said :  "  The  Supreme  Court  of 
Pennsylvania  held  that  the  inabihty  of  the  jury  to  agree  did 
not  present  such  a  case  of  necessity  as  would  authorize  the 
court  to  discharge  them,  and  that  discharging  them  for  that 
reason  exempted  the  defendant  from  liability  to  a  subse- 
quent trial.  7%5  Commjonwealth  v.  Cook,  6  Serg.  &  R.  577. 
The  same  court  also  held  that  when  the  jury  has  been 
unnecessarily  discharged,  that  matter  may  be  pleaded  in 
bar  of  another  trial.  Commonwealth  v.  Clue,  8  Rawle's  R^ 
501.  It  is  as  to  the  <3ffect  of  an  unnecessary  discharge  of 
the  jury  that  we  quote  the  last  cases,  and  not  as  to  what 
constitutes  a  good  cause  for  discharging  them.  So  also  in 
North  Carolina^  the  discharge  of  the  jury  without  necessity 
acquits  the  prisoner,  and  on  the  ground  that  he  has  once 
been  put  in  jeopardy.  The  State  v.  Garrigues,  1  Hayw.  241 ; 
In  Be.  Spier,  1  Dev.  491." 

And  again,  referring  to  the  Ncio  York  cases,  it  is  said: 
"Some  other  rule  of  interpretation  and  test  must  be  sought 
to  justify  these  two  decisions,  both  of  which  are  held  by 
the  courts  of  New  York,  and  by  us,  to  be  correct.  The 
principle  of  construction  adopted  by  the  courts  of  Penn'- 
sylvania  and  North  Carolina,  and  also  by  the  Circuit  Court 
of  the  United  States,  in  Shoemaker^s  Case,  2  McLean,  114, 
will  solve  the  difficulty.  That  principle,  as  before  observed, 
is  that  a  man  who  has  stood  upon  his  defense  on  a  valid 
indictment,  before  a  legal  jury,  which  has  been  discharged 
without  good  cause,  has  incurred  the  first  peril,  and  shall 
not  incur  the  second  by  a  subsequent  trial." 

In  Wright  v.  Tlie  State,  5  Ind.,  290,  the  defendant  was 
put  upon  trial,  but  the  court  finding  that  it  would  be  impos- 
sible to  conclude  the  trial  within  the  time  limited  for  that 
term  of  the  court,  over  the  defendant's  objection,  dis- 
charged the  jury  and  continued  the  cause  until  the  next 
term.    It  was  held,  under  a  provision  of  the  revision  of 
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1843,  which  was  held  to  be  in  force,  that  the  court  coUld 
continue  the  term  until  the  case  on  trial  was  disposed  of, 
and  therefore  that  the  jury  was  discharged  without  proper 
cause,  and  that  the  discharge  was  equivalent  to  a  verdict 
of  acquittal.  The  defendant  having  been  once  put  in  jeop- 
ardy, could  not  be  again  tried  for  the  same  offense.  The 
rule  stated  by  the  court  in  Weinzorpjiin  v.  Tlie  State^  is  re- 
peated and  approved. 

In  Miller  v.  The  State^  8  Ind.,  326,  the  accused  was  ar- 
raigned, put  upon  trial  and  his  cause  given  to  the  jury. 
After  the  jury  had  been  out  twelve  hours  they  returned 
into  court  and  stated  that  they  could  not  agree.  The  court, 
without  having  the  prisoner  brought  from  the  jail,  and  with- 
out consulting  him,  of  its  own  motion,  discharged  the  jury; 
to  which  the  defendant's  counsel  excepted,  and  then  moved 
for  the  discharge  of  the  defendant,  on  the  ground  that  the 
^Bcharge  of  the  jury  operated  as  an  acquittal ;  but  the 
court  overruled  the  motion,  and  ordered  that  the  defendant 
remain  in  custody  for  trial  at  a  subsequent  term.  From 
these  rulings  the  defendant  appealed.  It  was  held  that 
the  appeal  would  not  lie,  as  the  cause  had  not  been 
brought  to  final  judgment.  But  the  court,  as  the  opinion 
states,  having  no  doubt  upon  the  point  involved,  and  for 
the  purpose  of  saving  future  trouble  and  perhaps  hardship 
in  the  cause,  proceeded  to  decide  the  question.  It  was  then 
held  that  the  discharge  of  the  jury  by  the  court  would 
operate  as  an  acquittal  of  the  accused,  unless  the  discharge 
resulted  from  a  necessity  determined  by  law,  in  which  the 
court  had  no  discretion,  and  that  the  failure  of  the  jury  to 
agree,  after  a  ^consultation  of  twelve  hours,  did  not  consti- 
tute such  a  necessity.  Indeed  the  opinion  seems  to  hold 
that  a  discharge  of  the  jury  for  that  cause,  without  the  con- 
sent of  the  accused,  at  any  time  before  the  expiration  of  the 
term,  however  long  the  consultation,  would  operate  as  an 
acquittal,  the  court  having  no  discretionary  power  in  the 
case.    The  same  position,  in  effect,  was  subsequently  main- 
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tained  in  Morgan  v.  The  State^  13  Ind.  216,  and  Joy  y.  The 
State,  14  Ind,  139.  But  the  question  of  the  right  of  the 
court  to  discharge  the  jury  on  account  of  their  inability 
to  agree  upon  a  verdict,  and  to  hold  the  prisoner  for  a  fur- 
ther trial,  was  not  involved  in  either  of  them. 

It  will  be  observed  that  JfiZfer  v.  The  State  is  the  only 
case  among  those  referred  to,  decided  by  this  court,  in 
which  the  power  of  the  court  to  discharge  the  jury,  because 
of  their  inability  to  agree  upon  a  verdict,  and  to  subject  the 
party  to  further  trial,  was  involved.  "Wo  fully  concur  in  the 
opinion  expressed  in  all  those  cases,  that  where  the  accused 
is  put  upon  trial  on  a  valid  indictment,  before  a  legal  jury, 
and  the  jury  is  discharged  by  the  court  without  good  cause, 
and  without  the  consent  of  the  defendant,  he  has  incurred 
the  first  peril,  and  the  dischai'ge  of  the  jury  under  such  cir- 
cumstances is  equivalent  to  a  verdict  of  not  guilty,  and  bars 
another  trial  for  the  same  ofiense.  But  after  a  careful  ex- 
amination of  the  question,  we  are  clearly  of  opinion  that 
the  discharge  of  the  jury  because  of  their  inability  to  agree, 
after  ample  time  spent  in  consultation,  and  after  it  is  apparent 
to  the  court  that  they  cannot  agree  upon  a  verdict,  consti- 
tutes a  good  cause  for  their  discharge,  and  leaves  the  accused 
subject  to  be  tried  by  another  jury.  In  this  conclusion  we 
are  sustained  by  the  courts  of  New  York,  Massachusetts  and 
Mississippi,  as  well  as  the  federal  courts,  and,  as  we  think, 
by  good  policy  and  sound  reason. 

It  is  conceded  that  if  the  jury,  failing  to  agree,  were  kept 
together  until  the  close  of  the  term,  their  discharge  without 
a  verdict  would  become  an  uncontrollable  necessity,  and 
would  not  operate  as  an  acquittal.  And  if  after  long  effort 
and  consultation  it  becomes  clearly  settled  that  the  jury 
will  not  and  cannot  agree  upon  a  verdict,  and  they  are  for 
that  reason  discharged  before  the  close  of  the  term,  what 
difference  can  it  make  to  the  accused?  When  it  is  once  set- 
tled that  they  cannot  agree,  the  result  to  him  is  the  same, 
whether  they  are  discharged  before  or  at  the  close  of  the 
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term.  The  necessity  of  their  discharge  without  a  verdirt 
is  alike  manifest  in  either  event. 

The  case  of  The  United  States  v.  Perez,  9  Wheat.  579,  is 
in  point.  The  prisoner  was  put  upon  trial  for  a  capital 
offense,  and  the  jury,  being  unable  to  agree,  were  discharged 
by  the  court,  without  the  consent  of  the  prisoner  or  of  the 
attorney  of  the  United  States.  The  prisoner's  counsel  there- 
upon claimed  his  discharge.  The  court,  in  deciding  against 
the  motion  for  the  prisoner's  discharge,  and  that  the  dis- 
charge of  the  jury  constituted  no  legal  bar  to  a  future  trial, 
said:  "We  think  that  in  all  cases  of  this  nature,  the  law 
has  invested  courts  of  justice  with  authority  to  discharge 
a  jury  from  giving  any  verdict,  whenever  in  their  opinion, 
taking  all  the  circumstances  into  consideration,  there  is  a 
manifest  necessity  for  the  act,  or  the  ends  of  public  justice 
would  otherwise  be  defeated.  They  are  to  exercise  a  sound 
discretion  on  the  subject,  and  it  is  impossible  to  define  all 
the  circumstances  which  would  render  it  proper  to  interfere. 
To  be  sure  the  power  ought  to  bo  used  with  the  greatest 
caution,  under  urgent  circumstances,  and  for  very  plain  and 
obvious  causes,  and,  in  capital  cases  especially,  courts  should 
be  extremely  careful  how  they  interfere  with  any  of  the 
chances  of  life  in  favor  of  the  prisoner.'' 

The  discretionary  power  in  the  courts  refeiTed  to,  is  not 
that  absolute  discretion  depending  upon  the  mere  will  of 
the  judge,  but  is  a  sound  judicial  discretion,  to  be  exercised 
only  upon  sufficient  reasons,  and  subject  to  the  supervision 
of  an  appellate  court. 

A  jury  should  not  be  discharged  for  failing  to  agree 
upon  a  verdict,  until  ample  time  and  every  reasonable  op- 
portunity has  been  given  them  for  deliberation,  nor  then, 
until  the  court  is  clearly  satisfied  that  they  will  not  be  able 
to  agree  upon  a  verdict.  They  should  not  be  discharged 
while  there  is  any  probability  of  an  agreement.  See,  also, 
2%e  United,  States  v.  Gibert,  2  Sumner  19;  The  United  States 
V.  Coolidge,  2  Gallison  864;  The  Commonwealth  v.  BowdeUy 
9  Maas.  194;  Moore  v.  The  Sifa^e,  1  Walker,  (Miss.,)  184;  The 
Vol.  XXVI.— 28. 
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CommonweaUh  v.  OWs,  5  Little,  (Ky.,)  187;  The  United  States 
V.  ShoemakeTy  2  McLean,  114. 

In  the  case  at  bar,  as  has  been  seen,  the  jury  were  oat 
nineteen  hours,  and  then  reported  to  the  court  that  it  was 
impossible  for  them  to  agree,  and  for  that  reason  asked  to 
be  discharged.  The  length  of  time  they  were  engaged  in 
consultation  was  sufficient  to  enable  them  to  determine  the 
possibility  of  agreeing,  and  the  court,  we  must  presume, 
was  entirely  satisfied  that  to  hold  them  longer  would  not 
result  in  a  verdict,  and  therefore  discharged  them.  "We 
think  the  circumstances  justified  the  action  of  the  court, 
and  that  the  defendant  was  not  thereby  exempt  from  a  sub- 
sequent trial.  The  plea  was  therefore  bad,  and  the  court 
erred  in  overruling  the  demurrer. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Martindcde  and  Peck^  for  the  State. 

Brown  and  Pclky  for  appellee. 


Mitchell  and  Another  v.  Parks  and  Others. 

Stbeams. — Right  to  Ditert  Wateb. — Suit  by  A  against  B  and  C  for  di- 
verting the  water  from  a  stream.  The  complaint  alleged  that  A  was  the 
owner  of  a  tract  of  land  adjoining  the  town  of  MarUfuviUe,  which  for 
more  than  twenty  years  had  been  supplied  with  water  by  a  spring  branch, 
having  its  source  on  other  lands  north  of  said  town;  that  prior  to  1842, 
the  water  of  said  stream  had  no  regular  channel,  but  overflowed  and  set- 
tled in  the  streets  of  said  town,  and  that  in  said  year  one  under  whom  A 
claimed  dug  a  channel  for  said  stream  through  the  streets  of  the  town 
and  upon  the  said  lands  of  A ;  that  the  water  had  run  in  said  channel  for 
more  than  twenty  years,  and  that  A  and  those  under  whom  he  claimed  had 
during  all  that  time  used  said  water  upon  said  lands  for  watering  stock, 
&C.;  that  B  and  G  had  diverted  the  water  by  building  dams  and  cutting 
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the  banks  of  said  stream,  &e.  B  and  G  answered  that  thcj  were  citizens 
of  said  town;  that  in  1822,  one  D,  who  then  owned  the  land  upon  which 
said  spring  is  situated,  and  over  which  said  stream  flowed,  conveyed  said 
spring,  and  the  waters  thereof,  to  the  use  of  the  citizens  of  said  town; 
that  from  the  time  of  said  grant  the  citizens  of  said  town  had  continu- 
ously used  said  water  for  irrigation,  tanning  purposes,  &c.,  and  had  from 
time  to  time  built  dams  across  the  stream  and  cut  ditches  to  divert  said 
water  for  said  uses;  that  the  ditch  or  channel  mentioned  in  the  complaint, 
through  which  the  water  passed  to  the  land  of  A,  was  cut  by  the  citizens 
of  said  town  to  pass  off  the  surplus  water,  and  that  A  never  had  or  en- 
joyed any  part  of  said  water  except  such  surplus.  Reply,  that  the  use  of  the 
water  claimed  by  the  defendants  under  the  grant  from  D  did  not  inter- 
fere with  the  natural  flow  of  said  water  until  the  time  mentioned  in  the 
complaint 

Held,  that  the  answer  presented  a  good  defense  to  the  action. 

Beld,  also,  that  the  reply  failed  to  avoid  the  answer. 

Ve&dict — Poll  of  Jury. — Practice. — A  jury  having  returned  a  verdict,  a 
poll  was  demanded,  and  in  response  to  the  question,  "Is  this  your  ver- 
dict?" one  juror  answered,  "No,  but  I  consented  to  it;"  and  on  the  ques- 
tion being  repeated,  answered,  "Yes."  The  court  refused  to  allow  the 
juror  to  be  further  interrogated. 

Held,  that  the  response  of  the  juror  did  not  show  that  he  dissented  from  the 
verdict. 

ffeldj  also,  that  a  juror  cannot  be  interrogated  as  to  the  grounds  of  his 
assent  to  or  dissent  from  the  verdict. 

Meldf  also,  that  as  the  particular  question  which  it  was  proposed  to  ask  the 
jaror  is  not  set  out,  the  Supreme  Court  must  presume  in  favor  of  the 
action  of  the  court  below. 

BiPARLiir  Proprietors. — ^In  the  character  of  riparian  proprietors  persons 
are  entitled  to  the  natural  flow  of  the  stream,  without  diminution  to  their 
injury. 

AxTiFiciAx«  Streams. — ^Prescription. — ^Tho  owner  of  artificial  works  may 
acquire  rights  by  actual  appropriation  as  against  the  riparian  proprie- 
tor, and  the  extent  of  the  right  is  to  be  determined  by  the  extent  of  the 
appropriation  during  the  period  necessary  to  establish  a  presumption  of 
righL 

Saxx. — In  order  to  raise  the  presumption  of  a  grant  the  enjoyment  must 
have  been  adverse.  If  it  originated  by  mistake  or  license,  or  in  any 
other  manner  which  does  not  indicate  the  assertion  of  a  right,  the  enjoy- 
ment is  not  adverse. 

APPEAL  from  the  Morgan  Circuit  Court. 

Elliott,  J. — James  M.  Mitchell  and  Samuel  M.  Mitchell, 
the  appellants,  sued  William  J.  Sparks^  Perminter  M.  Parks 
and  Abraham  W.  Hunt,  the  appellees.    The  material  allega- 
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tions  of  the  complaint  are,  in  snbstance,  that  the  plaintifis 
are  stock  raisers,  and  the  owners  of  a  certain  tract  of  land, 
which  is  described,  situated  in  Iforgan  county,  and  adjoining 
tlio  town  of  MartirisviUe,  which,  at  the  time  of  filing  the 
complaint,  was,  and  for  more  than  twenty  years  prior  there- 
to had  been,  supplied  with  water  by  a  spring  branch,  hav- 
ing its  source  in  the  hills  bordering  on  the  north  and  north- 
east corner  of  said  town  of  Martinsville;  that  prior  to  1842, 
said  spring  branch  had  no  regular  channel,  and  the  waters 
thereof  accumulated  and  settled  in  the  streets  of  said  town; 
that  on  or  before  the  year  1842,  Joshua  Taylor^  a  remote 
grantor  of  the  plaintilBs,  claiming  the  right  so  to  do,  pro- 
cured or  agreed  with  one  Robert  Hamilton  to  locate  the 
channel  and  run  said  branch  through  the  streets  of  said 
town,  and  to  and  upon  the  land  of  the  plaintiffs;  that  the 
water  of  said  branch  had  run  in  and  along  said  channel  to 
said  land  for  more  than  twenty  years;  that  the  plaintiffs, 
and  those  under  whom  they  hold,  had  used  and  enjoyed  the 
use  of  said  cliannel  and  the  water  of  said  branch  for  water- 
ing stock,  under  a  claim  of  right  and  uninterruptedly  dur- 
ing all  of  said  time.  It  then  alleged  that  the  defendants, 
prior  to,  and  on  the  26th  day  of  July^  1864,  built  dams 
across  said  stream  above  the  land  of  the  plaintiffs,  cut  the 
banks  of  the  stream,  and  by  means  of  ditches  diverted  the 
whole  of  the  water  from  said  channel,  and  from  the  plain- 
tiffs' land,  and  converted  the  same  to  their  own  private  use, 
and  so  continued  to  do.  The  complaint  claims  $1,000 
damages,  and  prays  for  an  injunction  restraining  the  de- 
fendants and  all  others  from  diverting  or  preventing  the 
flow  of  the  water  through  said  channel  to  the  land  of  .the 
plaintiffs. 

The  defendants  answered  in  four  paragraphs.  A  de- 
murrer was  sustained  to  the  third,  and  no  question  arises 
upon  it  here.    The  first  was  a  general  denial. 

The  second  avers,  in  substance,  that  the  defendants  were, 
ajid  for  more  than  twenty  years  had  been,  residents  and  citi- 
zens of  the  town  of  Martinsville,  in  said  county;  that  the 
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water  in  the  branch  mentioned  in  the  complaint  flows  from 
a  spring  situated  on  a  tract  of  land  adjoining  the  town,  and 
runs  to  and  within  the  limits  of  said  town,  entering  the 
same  near  the  north-east  corner  thereof;  that  on  the  9  th 
of  Marchj  1822,  the  land  on  which  said  spring  arises  and 
over  which  the  same  then  flowed,  and  still  flows,  and  on 
which  the  north-east  quarter  of  said  town  is  located,  was 
held  in  fee  simple  by  one  Joel  jPerj/i^^on,  who,  "by  a  convey- 
ance, (a  copy  of  which  was  filed  with  the  answer,)  conveyed 
and  guaranteed  the  said  spring,  arid  the  waters  thereof,  to 
the  free  use  of  the  citizens  of  said  town,  and  to  arid  for  the 
use  of  said  town  as  the  seat  of  justice  of  said  county;'' 
that  from  the  time  of  said  grant,  the  defendants,  and  all 
other  citizens  of  said  town,  had  continuously  used  the  water 
of  said  spring  and  branch,  for  watering  stock,  for  tanning 
purposes,  for  irrigating  their  gardens  and  lots  in  times  of 
drouth,  for  wetting  clay  to  manufacture  bricks,  and  for  what- 
ever purposes  might  suit  the  convenience  and  be  for  the 
benefit  of  the  citizens  of  said  town,  who,  from  time  to  time, 
had  erected  temporary  dams  across  said  branch,  and  dug 
channels  leading  therefrom,  and  checked  the  flow  of  water 
in  said  branch,  and  diverted  the  same  to  tanyards,  gardens, 
yards,  lots,  mortar  beds,  and  machinery,  also  for  purposes 
of  irrigation,  manufacture,  &c. ;  that  at  times  during  all 
of  said  period,  there  was  a  large  surplus  of  water,  above  what 
was  required  for  the  use  of  the  citizens  of  said  town,  flow- 
ing from  said  branch ;  that  a  channel  or  ditch  was  cut  on 
and  along  the  streets  and  alleys  of  said  town,  as  stated  in 
the  complaint,  to  lead  and  permit  the  flow  of  said  surplus 
water  upon  the  lands  of  the  plaintiff,  which  is  the  same 
stream  mentioned  in  the  complaint;  but  that  the  defend- 
ants, and  other  citizens  of  said  town,  by  cutting  said  ditch 
did  not  abandon  the  right  to  use  the  water  of  said  spring 
so  conveyed  to  them,  but  still  continued  the  iise  of  the  same, 
as  was  their  right;  that  the  plaintifts  never  had  or  enjoyed 
any  other  part  of  said  water  than  the  surplus  thereof,  as 
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aforesaid;  that  the  injury  complained  of  by  the  plaintiflGa 
was  the  use  of  the  water  by  the  defendants  for  the  purposes 
and  in  the  manner  stated,  and  not  otherwise,  and  as  they 
had  a  right  to  do. 

The  fourth  paragraph  was  by  the  defendant  Hunt  alone, 
and  alleged  that  he  then  was,  and  for  ten  years  previous 
thereto  had  been,  the  owner  of  lands  over  which  said 
branch  flows,  and  that  he,  and  those  under  whom  he 
held  title,  had  at  all  times  for  the  period  of  twenty  years 
next  preceding,  taken  and  diverted  the  water  of  said 
branch  for  the  purpose  of  irrigating  said  lands ;  that  the 
water  of  said  branch  naturally,  and  without  diversion, 
overflowed  his  said  lands,  and  that  the  use  of  the  water 
complained  of  is  the  same  as  before  stated;  that  he  had 
not  used  the  same  in  any  other  manner;  that  he  had  not 
used  or  obstructed  said  branch,  or  the  water  thereof,  as  the 
plaintiff  alleged  against  him. 

The  plaintiffs'  counsel,  regarding  the  second  paragraph  of 
the  answer  as  double,  and  setting  up  two  distinct  grounds 
of  defense,  moved  the  court  that  the  defendants  be  required 
to  divide  and  number  the  same  separately ;  which  motion 
the  court  overruled.  This  ruling  it  is  claimed  was  errone- 
ous. We  do  not  think  the  paragraph  Uable  to  the  excep- 
tion taken  to  it.  It  is  not  double ;  several  facts  are  stated 
as  constituting  a  single  ground  of  defense.  Upon  the  over- 
ruling of  the  motion,  the  plaintiffs  filed  separate  demurrers 
to  the  second  and  fourth  paragraphs,  which  the  court  over- 
ruled, and  the  plaintiffi  excepted.  This  is  also  assigned 
as  error. 

The  second  paragraph  alleges  a  grant  by  Ferguson  (the 
owner  of  the  spring  and  the  land  over  which  it  flowed)  of 
the  spring  and  right  of  flowage  for  the  use  of  the  town  and 
its  inhabitants,  and  the  continued  use  thereof  by  them  un- 
der the  grant.  It  alleges  that  the  ditch  or  channel  described 
in  the  complaint  was  constructed  by  the  town  and  the  citi- 
zens thereof  for  the  sole  purpose  of  carrying  off  the  surplus 
water  in  times  of  heavy  rains,  to  prevent  the  same  from 
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flooding  the  town,  leaving  to  the  inhabitants  the  free  use  of 
the  water  for  all  desirable  purposes,  and  that  the  plaintiffs 
never  had  or  acquired  the  right  to  use  more  than  such 
surplus,  and  that  the  use  of  the  water  complained  of 
was  the  same  that  had  been  continuously  and  properly  ex- 
ercised under  the  grant.  These  facts,  if  true,  as  the  de- 
murrer admits  them  to  be,  constituted,  it  seems  to  us,  a  vaUd 
defense.  It  is  urged  that  Ferguson  had  no  right  in  the  wa- 
ter flowing  from  his  lands  that  he  could  grant.  But  if  he 
was  the  owner  of.  the  spring,  and  of  the  land  over  which 
the  water  therefrom  must  flow  to  reach  the  town,  as  the 
answer  alleges,  he  could  without  question  grant  the  spring 
and  the  use  of  the  water  on  his  land  and  the  right  of  the 
flowage  thereof  over  his  land  to  the  town.  Such,  in  sub- 
stance, is  the  grant  set  up  in  the  answer.  But  if  nothing 
passed  by  the  alleged  grant  of  Ferguson^  yet  if  the  water 
from  the  spring  when  it  passed  from  Ferguson^ s  land  into 
the  town  ceased  to  have  any  fixed  channel,  and  spread  over 
the  surface  and  flooded  a  portion  of  the  town,  as  is  alleged 
both  in  the  complaint  and  answer,  and  did  not  reach  the 
land  of  the  plaintiffs,  it  was  certainly  lawful  for  the  inhabi- 
tants of  the  town  to  use  it  for  any  beneficial  purpose;  and 
if  they  collected  it  together  by  an  artificial  ditch  within  the 
limits  of  the  town,  their  right  to  its  use  would  not  be 
thereby  destroyed  or  abridged. 

The  complaint  concedes  that  there  was  no  natural  channel 
by  which  the  water  from  the  spring  was  accustomed  to  flow 
to  or  upon  the  plaintift'^s  land;  this  being  true,  the  then 
owner  of  liie  land  had  no  right  to  claim  that  it  should 
be  brought  there  by  an  artificial  one.  And  if  the  drain  was 
constructed  by  the  town  or  its  inhabitants,  as  is  alleged  in 
the  answer,  for  the  sole  purpose  of  passing  ofi'  from  the 
town,  in  time  of  freshets,  the  surplus  water,  over  and 
above  what  might  be  used  by  the  inhabitants,  and  if  such 
surplus  was  all  that  the  plaintiffs  had  used  or  acquired 
a  right  to  use,  they  could  not  recover  in  this  action. 
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The  fourth  paragraph  was,  in  effect,  a  denial  of  the  mate- 
rial allegations  of  the  complaint,  and  though  argumentative, 
was  good  oh  demurrer.  The  second  paragraph  was  per- 
haps subject  to  the  same  objection,  and  as  the  genei*al 
denial  was  also  pleaded,  might  have  been  stricken  out  on 
motion. 

The  plaintiffs  replied  to  the  second  and  fourth  paragraphs 
of  the  answer.  First,  by  a  general  denial;  second,  that  the 
use  claimed  by  the  defendants  under  the  grant  from  Fergu" 
soUy  did  not  interfere  with  the  natural  flow  of  said  water  until 
the  time  mentioned  in  the  complaint.  The  court  sustained  a 
demurrer  to  the  last  paragraph  of  the  reply,  and  the  plain- 
tifis  excepted.  This  ruling  was  correct.  The  plaintifis  claim 
the  right  to  the  use  of  the  water  by  prescription ;  the  second 
paragraph  of  the  answer  set  up  a  prior  right  in  the  inhabi- 
tants of  the  town  to  the  use  of  so  much  of  it  as  they  might 
or  could  use  for  beneficial  purposes,  and  avers  the  continued 
exercise  of  that  right,  and  also  alleges  that  the  plaintifis 
never  used  or  had  the  right  to  use  any  but  the  surplus 
water,  not  needed  for  use  by  the  inhabitants  of  the  town. 
If  the  defendants'  use  of  the  water  was  consistent  with 
their  prior  right  and  continued  enjoyment,  whether  it  did 
or  .did  not  prevent  the  flow  of  the  water  to  the  plaintiffs' 
land  would  not  be  material. 

The  cause  was  tried  by  a  jury,  who  returned  a  general 
verdict  for  the  defendants,  and  also  made  special  findings 
upon  particular  questions  of  fact,  in  answer  to  interroga- 
tories propounded  in  writing  at  the  request  of  the  parties. 
The  court  overruled  a  motion  for  a  new  trial,  interposed  by 
the  plaintiffs,  and  rendered  judgment  for  the  defendants  on 
the  finding  of  the  jury,  to  which  the  plaintiffs  excepted. 
The  evidence  is  in  the  record,  by  a  bill  of  exceptions. 

It  appears  by  a  bill  of  exceptions  that  when  the  jury  re- 
turned their  verdict  they  were  polled,  at  the  request  of  the 
plaintiffs,  and  that  eleven  of  them,  when  their  names  were 
respectively  called,  in  answer  to  the  interrogatory  whether 
the  verdict  returned  was  theirs,  promptly  answered  in  the 
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alSSrmatiye,  but  that  when  the  name  of  Senry  Sheplar,  the 
remaining  juror,  was  called,  he  answered  that  the  verdict 
was  not  his,  but  that  he  consented  to  it,  and  then,  in  re- 
sponse to  the  question,  answered  "yes."  And  the  bill  of 
exceptions  says,  "that  the  plaintiffs  began  to  further  inter- 
rogate said  Sheplar  as  to  his  consent,  and  the  court  refused 
to  allow  this,  to  which  the  plaintiffs  excepted." 

The  code  provides  that  when  the  jury  return  into  court 
and  deliver  their  verdict,  either  party  may  poll  them,  and 
"If  any  juror  dissent  from  the  verdict,  they  shall  again  be 
sent  out  to  deliberate."  Here  the  juror  did  not  dissent 
from  the  verdict,  but  in  express  terms  assented  thereto. 
The  answer  made  by  him  indicated  that  it  was  not  in  ac- 
cordance with  his  original  private  judgment,  but  that  he 
had  agreed  to  it  and  then  gave  it  his  assent.  We  know  of 
no  authority  justifying  a  party  in  interrogating  a  juror  as  to 
the  grounds  of  his  assent  to,  or  dissent  from,  the  verdict. 
Besides,  in  the  case  before  us,  the  question  propounded  to 
the  juror  which  the  court  excluded  is  not  given,  and  we  must 
presume  in  favor  of  the  ruling  of  the  court  below,  that  it 
was  an  improper  one.  The  plaintiffs  did  not  request  that 
the  jury  should  be  sent  back  for  further  deliberation. 

Among  the  particular  facts  found  by  the  jury,  in  answer 
to  interrogatories,  are  the  following:  that  the  artificial  chan- 
nel by  which  the  water  of  the  spring  was  conducted  to  and 
upon  the  plaintiffs'  land  was  constructed  by  Bobert  Hamilton^ 
"in  1839  or  1840,  at  the  instance  of  the  citizens  of  the  town 
of  MartinsviUej  to  rid  the  town  of  surplus  water;"  that  the 
plaintiffs  had  not  had  the  use  of  the  water  for  twenty  years 
without  interruption ;  that  the  plaintiffs,  and  those  under 
whom  they  claimed  title  to  the  land,  first  began  to  use  the 
water  in  said  stream  as  stock  water  in  1847  or  1848.  These 
special  findings  are  fully  sustained  by  the  evidence. 

It  further  appears  from  the  evidence  that  Bobert  Hamil- 
ten  constructed  the  channel  by  which  the  water  was  carried 
upon  the  land  now  owned  by  the  plaintiffs,  under  the  em- 
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ployment  of  the  citizens  of  MartinsviUey  for  the  purpose  of 
getting  rid  of  the  surplus  water,  which  at  times  flowed 
from  the  spring  and  its  channel  above,  into  and  over  the 
town;  that  one  Taylor ^  who  then  owned  the  land  now  be- 
longing to  the  plainti&,  gave  his  assent  or  parol  license 
thereto,  not  that  he  desired  it,  or  wished  to  use  the  water, 
but  as  an  act  of  neighborly  kindness,  and  that  no  use  was 
made  of  the  water  by  him  or  others  on  the  land  now 
owned  by  the  plaintifls  until  the  year  1847  or  1848;  that 
since  said  channel  was  constructed,  citizens  of  the  town 
had  repeatedly,  and  whenever  they  desired,  tapped  the  same, 
and  diverted  and  used  the  water  for  horticultural  and  me- 
chanical purposes* 

The  court  instructed  the  jury  that  "the  fact  that  the 
waters  of  the  branch  in  controversy  have,  by  an  artificial 
chamiel,  run  upon  and  over  the  lands  of  the  plaintiff  for 
a  period  of  twenty  years  or  more,  is  not  sufficient,  under  the 
pleadings  in  the  case,  to  make  out  the  plaintiffs'  cause  of 
action,  unless  the  jury  shall  also  find  that  there  has  been  an 
actual  user  of  said  water  by  the  plaintiffs,  and*  those  under 
whom  they  hold  title,  for  a  period  of  twenty  years."  The 
giving  of  this  instruction  is  assigned  for  error.  It  is  in- 
sisted by  the  appellants'  counsel  that  if  the  water  had 
flowed  through  the  artificial  channel,  without  interruption, 
upon  the  plaintifts'  land  for  a  period  of  twenty  years,  that 
fact  would  establish  their  right  thereto  by  prescription, 
without  proof  that  they  had  used  the  water  for  any  pur- 
pose. The  argument  is  that  if  the  plaintifts'  land  had  en- 
joyed the  stream  for  twenty  years,  their  right  to  its  con- 
'  tinuance  became  fixed  and  could  not  be  disturbed. 

The  law  bearing  on  this  question  is  stated  by  Chancellor 
Kent  thus:  "In  the  character  of  riparian  proprietors,  per- 
sons are  entitled  to  the  natural  flow  of  the  stream  without 
diminution  to  their  injury,  and  to  them  may  be  applied  the 
observation  of  Whitlock,  J.,  in  Shurty  v.  Piggott^  that  a 
water  course  begins  ex  jure  naturcSj  and  having  takea  a 
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course  naturally,  it  cannot  be  diverted.  But  on  the  other 
hand  the  owners  of  artificial  works  may  acquire  rights  by 
actual  appropriation,  as  against  the  riparian  proprietor,  and 
the  extent  of  the  right  is  to  be  measured  by  the  extent  of 
the  appropriation,  and  the  use  of  the  water  for  a  period 
requisite  to  establish  a  conclusive  presumption  of  right. 
In  such  a  case  the  natural  right  of  the  riparian  proprietor 
becomes  subservient  to  the  acquired  right  of  the  manufac- 
turer. *  *  *  *  The  right  is  confined  to  the  extent 
and  mode  of  enjoyment  during  the  twenty  years.  *  * 
*  *  To  render  the  enjoyment  of  any  casement  for 
twenty  years  a  presumption  juris  et  de  jure^  or  conclusive 
evidence  of  right,  it  must  have  been  continued,  uninterrup- 
ted and  adverse,  that  is,  under  a  claim  of  right,  with  the 
implied  acquiescence  of  the  owner."  3  Kent  pp.  442, 
444. 

In  order  to  raise  the  presumption  of  a  grant  the  enjoy- 
ment must  have  been  adverse.  As  to  what  is,  or  is  not,  an 
adverse  enjoyment,  will  depend  upon  the  facts  and  circum- 
stances of  the  case,  which  of  course  are  to  be  ascertained 
by  the  jury.  If  the  enjoyment  is  shown  to  have  origina- 
ted in  mistake,  or  by  favor  or  license,  or  if  it  was  com- 
menced and  continued  in  any  manner  which  does  not  indi- 
cate an  assertion  of  right,  the  enjoyment  is  not  adverse,  and 
consequently  the  presumption  is  not  raised.  Angel  on 
Water  Courses,  2  ed.  68.  See  also,  Washburn  on  Eas.  & 
Serv.  §§  25,  26,  pp.  85,  86. 

We  think  there  was  no  error  in  giving  the  instruction. 

Several  other  exceptions  were  taken  to  instructions  given, 
and  to  the  refusal  of  the  court  to  give  certain  instructions 
asked  by  the  appellants,  but  as  they  related  only  to  the 
rights  of  riparian  proprietors,  and  the  relations  of  such 
proprietors  to  each  other,  or  to  the  nature  and  extent  of  the 
right  acquired  by  prescription,  after  the  lapse  of  twenty 
years  uninterrupted  enjoyment,  they  could  not  have  affected 
the  finding  of  the  jury,  that  the  plaintifis  had  not  acquired 
the  right  by  prescription  to  the  use  of  the  water.    They 
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were  immaterial  to  the  decision  of  the  case,  in  the  view  we 
have  taken  of  it,  and  their  conBideration  is,  therefore,  ren- 
dered unnecessary. 

The  judgment  is  affirmed,  with  costs. 

S.  Claypool  and  X  V.  MitcheUy  for  appeUant. 

W.  R.  Harrison^  for  appellee. 


Yaryan  and  Another  r.  Shriner  and  "Wife. 

Saxes  by  Assignees. — Secubitt. — Although  it  is  the  duty  of  .an  assignee 
for  the  benefit  of  creditors,  upon  a  sale  of  property  made  by  him,  to  re- 
quire "security  to  bo  approved  by  him"  for  the  purchase  money,  his  neg- 
lect to  require  sufficient  security  will  not  avoid  the  sale. 

Vbndob's  Lien. — Waiv*r. — The  vendor  of  real  estate,  by  taking  tlie  ven- 
dee's promissory  note  for  the  purchase  money,  payable  at  a  future  time, 
with  a  third  person  as  surety,  waives  his  equitable  lien  on  the  land  un- 
less there  be  an  express  contract  that  the  lien  shall  be  retained. 

APPEAL  from  the  Union  Common  Pleas. 

Ray,  J. — The  appellants  were  the  successors  of  one  Ben- 
nett^ who,  on  the  9th  day  of  January^  1860,  became  the 
assignee,  under  an  assignment  made  by  one  Huriy  of  his 
property  for  the  benefit  of  his  creditors.  This  action  is 
brought  to  redeem  certain  real  estate  which  had  been  in- 
cluded in  the  assignment.  On  the  18th  day  of  February^ 
1858,  said  Hurty  and  wife  had  mortgaged  the  real  estate  to 
one  Hollingsworth^  to  secure  a  debt  of  $2,000,  and  the  debt 
and  mortgage  were  subsequently  assigned  to  the  appellee. 
On  the  16th  day  of  Aprils  1860,  Bennett^  the  assignee,  sold 
the  I'eal  estate  to  Mrs.  Hurty ^  the  wife  of  the  assignor,  and 
executed  a  deed  to  her  and  received  the  joint  note  of  Mrs. 
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Eurty  and  her  husband  for  the  sum  of  $2,000,  due  January 
1st,  1861,  but  which  note  was,  by  mistake,  made  payable 
January  1st,  1860.  On  the  26th  day  of  March,  1861,  the 
appellee  obtained  a  decree  of  foreclosure  of  his  mortgage 
upon  the  real  estate,  and  upon  the  sale  under  the  decree, 
on  the  11th  day  of  January,  1862,  became  the  purchaser. 
To  this  decree  the  assignee  was  not  made  a  party.  On  the 
29th  day  of  February ,  1864,  Hurty  and  wife  executed  a 
deed  for  said  real  estate  to  the  appellants. 

It  is  insisted  hy  the  appellants  that  they  have  the  right  to 
redeem  the  property,  and  to  subject  it  to  the  payment  of 
the  debts  due  to  creditors  of  the  assignor,  because  the  as- 
signee had  not  been  made  a  party  to  the  foreclosure  pro- 
ceeding. But  at  the  date  of  the  decree  of  foreclosure  the 
assignee  had  no  interest  in  the  property  in  question,  unless 
his  conveyance  to  Mrs.  Huriy  was  void,  or  a  vendor's  lien 
renaained  upon  the  property.  The  sale  was  not  void.  It 
was  the  dflty  of  the  assignee  to  require  "security  to  be  ap- 
proved by  him  "  for  the  purchase  money,  upon  the  sale  of 
the  property,  but  his  neglect  to  require  sufficient  security 
would  not  avoid  the  sale,  though  it  might  render  him  liable 
upon  his  bond.  The  proceedings  attending  the  sale  of  the 
property  to  Mrs.  Hurty  seem  to  have  been  regular,  and  in 
accordance  with  the  requirements  of  the  statute. 

It  only  remains  to  determine  whether  the  receiving  of 
the  note  of  Mrs.  Hurty  for  the  purchase  money,  with  her 
husband  as  security  thereon,  was  a  waiver  of  the  vendor's 
lien.  In  the  notice  of  the  sale  it  was  stated  that  security 
would  be  required  for  deferred  payments.  The  assignee 
testifies,  "that  when  the  note  was  given  she,  Mrs.  Hurty, 
failed  to  give  any  security  but  her  husband." 

In  the  case  of  Boone  et  al.  v.  Murphy  et  al,  6  Blackf. 
272,  it  was  held  that,  "The  vendor  of  real  estate,  by  taking 
the  vendee's  promissory  note  for  the  purchase  money,  pay- 
able at  a  future  time,  with  a  third  person  as  surety,  waives 
his  equitable  lien  on  the  land  for  such  money,  unless  there 
be  on  express  contract  that  the  lien  shall  be  retained."    The 
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Bame  rule  was  announced  in  Way  v.  PaUy  et  al.y  1  Ind. 
102,  and  it  may  be  regarded  as  a  rule  of  property  in  this 
State,  to  be  adhered  to  as  such  even  if  it  were  not  correct  in. 
principle,  and  fully  sustained  by  the  weight  of  authority. 

The  judgment  is  affirmed,  with  costs. 

J.  Yaryan  and  J.  8.  Beid,  for  appellants. 

B,  F.  Claypody  for  appellees. 


The  Statb  v.  Nelson. 


Oirci  IK  Jeopa&dt. — Dischjuige  of  Jcbt. — *the  discharge  of  a  jury  in 
a  criminal  case,  because  of  their  inability  to  agree  upon  a  verdict,  after  a 
protracted  deliberation,  does  not  entitle  the  defendant  to  his  discharge  on 
the  ground  that  ho  has  been  once  in  jeopardy. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Frazer,  J. — Ndson  was  indicted  for  grand  larceny,  and 
upon  the  plea^of  "not  guilty"  the  case  was  given  to  a  petit 
jury.  After  deliberating  during  the  period  of  three  days 
they  had  failed  to  agree  upon  a  verdict,  and  stated  to  the 
court  that  there  was  no  probability  that  they  could  agree. 
The  court  thereupon,  on  its  own  motion,  discharged  the 
jury  from  the  further  consideration  of  the  case;  the  defen- 
dant objecting.  Subsequently,  on  motion,  the  defendant 
was  discharged  from  further  custody  upon  the  indictment; 
the  prosecuting  attorney  excepting.  The  State  having  re- 
served the  question  raised  by  the  action  of  the  court  below 
in  discharging  the  prisoner,  presents  that  question  now  for 
our  consideration. 

The  provision  of  the  State  constitution  forbidding  the 
putting  of  a  party  "  in  jeopardy  "  more  than  once  for  the  same 
offense,  is  found  also  in  the  constitution  of  the  United  States^ 


MAT  TERM,  1866.  867 

The  State  v.  Nelson. 

and  in  that  of  most  of  the  States,  and  it«  embodiment  thus 
as  fundamental  law,  beyond  the  reach  of  ordinary  legisla- 
tive repeal,  was  probably  but  adopting  and  sanctifying  a 
venerable  maxim  of  the  common  law,  which  had  been  long 
and  greatly  cherished  by  that  country  from  which  the  great 
body  of  our  jurisprudence  has  been  derived.  Hypercriti- 
cal analysis  of  the  language  of  the  constitution  may  make 
it  mean  more  than  the  ancient  common  law  maxim,  as 
indeed  a  literal  adherence  to  the  exact  words  of  any  docu- 
ment will  often  result  in  giving  it  a  meaning  never  inten- 
ded to  be  conveyed  by  the  terms  employed.  If  common 
sense  and  historical  knowledge  are  once  discarded  by  our 
courts,  whien  called  upon  to  interpret  constitutions,  the  re- 
sults will  hardly  fail  to  create  serious  doubts  whether  a  writ- 
ten constitution,  difficult  to  change,  is  not  after  all  a  curse 
rather  than  a  blessing. 

An  unequivocal  proposition  to  declare  by  constitutional 
provision  that  the  mere  failure  of  a  petit  jury  to  agree 
upon  a  verdict  in  a  criminal  case  should  have  the  legal  effect 
of  a  verdict  of  "not  guilty,"  would,  we  think  it  safe  to  say, 
never  have  met  the  approbation  of  any  convention  in 
America^  representing  the  people  in  their  sovereign  capacity. 
It  is  not  admissible  to  suppose  that  the  same  proposition 
would  be  more  favorably  received  if  expressed  in  other 
language.  It  follows  then,  if  the  purpose  of  interpretation 
be  to  ascertain  the  true  meaning  of  the  instrument,  that 
we  are  not  to  suppose  that  the  constitution  was  intended 
to  have  the  efiect  supposed,  unless  its  language  is  incapable 
of  any  other  reasonable  interpretation.  "No  person  shall 
be  put  in  jeopardy  twice  for  the  same  ofiense."  In  the 
strictest  sense  of  this  language,  a  second  indictment  of  a 
party  for  the  same  offense  would  in  all  cases  be  forbidden. 
In  that  sense  the  party-is  put  in  "jeopardy,"  danger,  hazard, 
liability  to  be  punished,  by  the  commencement  of  a  prose- 
cution against  him.  The  bringing  in  of  an  indictment  is, 
to  use  the  language  of  an  eminent  judge,  "an  attack  by  the 
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commonwealth  upon  the  life  or  liberty  of  the  priejoner/' 
But  we  believe  that  no  authority  can  be  found  which  main- 
tains so  broad  a  proposition.    It  is  everywhere  conceded  that 
the  "jeopardy"  contemplated  does  not  begin  until  a  petit 
jury  is  sworn  and  "  charged  "  with  the  offense.    Ilpe^  Case, 
5  Grat.  676;  Bines  v.  The  State,  8  Humph.  597.    So  if  the 
jury  be  afterwards  discharged  on  account  of  the  illness  or 
death  of  a  juror,  or  of  the  judge,  or  because  the  term  of  the 
court  has  expired,  it  is  settled  that  the  prisoner  has  not  been 
in  "jeopardy,"  and  may  again  be  put  upon  his  trial.    Fletcher 
V.  The  State,  6  Humph.  249;  Mahala  v.  The  State,  10  Yerg. 
532;  The  State  v.  Curtis,  5  Humph.  601;  The  Commonwealth 
V.  FeUs,  9  Leigh  613;   Hector  v.   The  State  2  Miss.  166 
The  United  States  v.  Haskell,  4  'V/ash.,  C.  C,  402;  Nugmt  v, 
The  State,  4  Stew.  &  Port.  72;  In  Be  Newton,  13  Q.  B.  716 
Tlie  State  v.  31cLeman,  2  Hill  S.  C.  680;  The  State  v.  Bat 
tie,  7  Ala.  259;  Moore  v.  The  State,  1  Walk.,  (Miss.,)  134 
Wright  V.  T/ie  State,  5  Ind.  290.    Indeed  it  is  conceded 
everywhere  that  where  the  jury  has  been  discharged  upon 
necessity,  the  prisoner  may  be  again  put  upon  trial.    But 
the  language  of  the  constitution  contains  no  exceptions, 
and  the  courts  have  no  power  to  interpolate  any;  they  must 
ascertain  its  meaning  as  it  is  written,  and  administer  it 
accordingly,  and  in  the  cases  cited  there  was  no  attempt  to 
do  more.    The  solid  ground  upon  which  those  cases  rest  is 
that  the  language  of  the  constitution  was  obviously  never 
intended  to  embrace  such  cases.    But  it  is  virtually  held  in 
the  most  of  the  same  states  that  the  necessity  which  pro- 
duced the  discharge  of  the  first  jury  must  be  a  violent  phys- 
ical necessity,  as  distinguished  from  a  moral  necessity  aris- 
ing out  of  attendant  circumstances,  as,  for  example,  the 
plain  fact  that  the  jury  never  can  conscientiously  agree  upon 
a  verdict,  as  in  the  case  before  us.    Was  it  meant  that,  in 
such  a  case,  the  jury  should  nevertheless  be  kept  in  confine- 
ment for  months,  until  the  last  moment  of  the  term?    Was 
it  intended  to  require  the  observance  of  a  foolish  form 
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which  it  was  morally  certain  would  result  in  no  advantage 
to  the  prisoner?  Wo  cannot  bring  ourselves  to  affirmative 
answers  to  these  questions.  We  cannot  so  construe  the 
constitution,  for  the  reason  tliat  its  language  was,  in  our 
opinion,  never  intended  to  be  so  understood.  Differing 
then  from  the  spirit  of  what  has  been  heretofore  held  in 
this  State,  and  from  the  doctrine  held  in  Pennsylvania, 
Tamesscey  Virginia.,  North  Carolina  and  Alabamay  we  are, 
however,  in  accord  with  the  Supreme  Court  of  the  United 
StaieSj  and  of  Massachusetts,  Mississippi,  New  York,  Illinois 
and  Kentucky.  The  United  States  v.  Perez,  9  Wheat.  579; 
The  Commonwealth  y.  Bowden,9  Mass.  494;  The  Common'  \ 
wealth  v.  Purchase,  2  Pick.  621;  7%fi  People  v.  Goodwin,  18 
Johns.  187 ;  Moore  v.  The  State,  1  Walker,  (Miss.,)  134;  Stone. 
V.  The  State,  2  Scam.  826;  The  Commonwealth  v.  Olds,  5 
Lit  137. 

The  law  as  thus  held  is  essential  to  the  efficient  administra- 
tion of  the  criminal  code,  and  the  consequent  protection  of 
society.  It  removes  in  a  large  measure  the  temptation  to 
tamper  with  jurors  for  the  purpose  of  preventing  an  agree- 
ment, renders  it  less  probable  that  any  juror  will  from 
unworthy  motives  refuse  to  find  according  to  the  law  and 
evidence,  closes  a  door  against  the  escape  of  the  guilty,  and 
does  not  operate  as  an  unreasonable  hardship  upon  the 
innocent  who  may  be  falsely  accused  of  crime.  It  does 
not  follow  that  the  defendant  may  not  avail  himself  of  any 
abuse  of  discretion  by  the  judge  in  discharging  the  jury 
without  sufficient  cause.  The  circumstances  may  always 
be  made  matter  of  record,  and  unless  a  proper  case  is  shown 
to  justify  the  action  of  the  court,  the  discharge  will  be  held 
equivalent  to  a  verdict  in  favor  of  the  defendant. 

In  the  case  before  us  the  jury  had  deliberated  seventy- 
two  hours.  That  further  confinement  could  have  resulted  in 
an  honest  agreement  is  not  within  the  range  of  probability. 
Further  consideration,  if  we  assume  that  the  jury  was  com- 
posed of  intelligent,  honest  men,  must  have  produced  noth- 
ing but  a  confirmation  of  conclusions  already  formed.  To 
Vol.  XXVI.— 24. 
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have  kept  them  longer,  would  have  been  to  inflict  punish- 
ment for  failing  to  surrender  deliberate  opinions.  They 
might  possibly  have  thus  been  forced  by  exhaustion  or 
suftering  to  assent  to  a  verdict,  but  it  would  have  been 
rather  a  decision  upon  the  physical  endurance  of  the  ju- 
rors, than  a  finding  upon  the  law  and  evidence.  We  have 
outgrown  the  ancient  practice  of  carting  juries  from  shire 
to  shire  in  the  train  of  the  judges,  or  of  denying  them 
meat  and  drink  for  the  purpose  of  forcing  them  to  agree. 
In  the  view  of  existing  law  and  civilization  a  verdict  is  the 
honest  accord  of  twelve  intelligent  minds  upon  the  issue 
submitted  to  them,  and  a  form  of  words  extorted  by  force 
or  suffering  ought  never  again  to  be  heard  of  in  a  court  of 
justice. 

The  judgment  is  reversed,  and  the  cause  remanded  witli 
directions  to  proceed  according  to  this  opinion. 

W.  W.  Leathers,  for  the  State. 

J.  W.  Blake,  for  appellee. 


Thb  Ikdianapolis  and  Cincinnati  Railboa])  Company  v. 
McClure. 

Trespass. — Drrr  of  Owhsb  or  Dokxstic  Akikals. — ^The  common  law  im- 
poses upon  the  owner  of  domestic  animals  the  duty  of  keeping  them  on  his 
own  land  or  within  inclosures,  and  he  becomes  a  wrong  doer  if  any  of 
them  escape  or  stray  off  upon  the  lands  of  another  person. 

Bailroads. — ^In/urt  to  Anhcals. — A  railroad  company  is  not  liable  for  an 
animal  killed  on  the  track  at  a  point  where  the  company  was  not  bound  to 
fence,  unless  it  was  killed  by  the  gross  negligence  or  willftil  misconduct 
of  the  company's  agents. 

Mutual  NsGLiaEircE.— Ezceptiok  to  Gexsral  Rule.— The  general  rule  that 
a  plaintiff  cannot  recover  if  his  own  negligence  contributed  to  the  injury 
is  subject  to  this  exception :  If  the  wrong  on  the  part  of  the  defendant  ia 
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so  wanton  and  gross  as  to  imply  a  willingness  to  inflict  the  ii^oryi  the 
plaintiff  may  recover  notwithstanding  his  own  ordinary  neglect.  And 
this  is  always  to  be  attributed  to  the  defendant,  if  he  might  have  ayoided 
injuring  the  plaintiff,  notwithstanding  his  own  negligence. 

APPEAL  from  the  Decatur  Circuit  Court 

Grbgory,  C.  J. — McClure  sued  the  raih*oad  company 
before  a  justice  for  killing  stock. 

The  first  paragraph  of  the  complaint  charges  the  killing 
of  a  heifer  by  the  locomotive  and  train,  at  a  point  where 
the  track  was  not  securely  fenced. 

The  second  paragraph  charges  that  the  defendant,  by  its 
locomotive  and  trsuii  of  cars,  on  the  road,  at  the  county,  &c«, 
ran  over  and  killed  the  plaintiff's  cow,  of  the  value  of 
f50;  that  the  cow  was  killed  in  the  city  of  Ghreensburg^ 
at  a  place  where  a  street  crosses  the  railroad;  that  by  the 
negligence  and  carelessness  of  the  defendant,  the  crossing 
at  the  street  was  so  bad  aud  out  of  repair  that  the  cow 
could  not  readily  get  over  the  same,  and  in  consequence 
thereof  was  caught  by  the  locomotive,  thrown  off  and 
killed;  that  at  the  time,  the  locomotive  and  train  were  care- 
lessly and  negligently  run  by  the  servants  of  the  defendant 
at  a  high  rate  of  speed,  so  as  thereby  to  endanger  the  lives 
and  property  of  the  citizens  of  the  city  of  Oreensburgj  and 
in  consequence  thereof,  and  because  of  the  bad  crossing 
aforesaid,  the  cow  was  killed. 

The  third  paragraph  charges  that  the  defendant,  by  its 
locomotive  and  train  of  cars,  on  the  road  where  it  passes 
through  Decatur  county,  about  two  miles  east  of  Greensburg, 
carelessly  and  negligently  ran  over  a  "  heifer  belon^ng  to  the 
plaintiff,  of  the  value  of  $40,  and  then  and  there  so  injured 
and  crippled  the  heifer  as  that  she  became  and  was  of  no 
value,  and  died." 

Separate  demurrers  were  filed  to  each  of  these  para- 
graphs. The  demurrers  were  overruled  by  the  court  below, 
and  this  is  assigned  for  error.  Trial  by  jury,  verdict  for 
tlie  plaintifi*,  motion  for  a  new  trial  overruled.  The  evi- 
dence is  in  the  record. 
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The  COW  and  heifer^  at  the  time  they  were  killed,  were 
runniog  at  large.  The  crossing  where  the  cow  was  killed 
was  somewhat  out  of  repair,  and  the  train  was  running  at 
the  rate  of  from  ten  to  fifteen  miles  an  hour.  The  engineer 
sounded  the  whistle  at  the  distance  of  one  hundred  yards  or 
more,  and  checked  up  the  train.  Brunetta  BanMey  heard  the 
sound  of  the  wjiistle,  and  went  to  the  door  to  look  after  her 
cow;  she  saw  McClure^s  cow  and  two  others  come  up  the 
31ichigan  road  to  the  crossing,  the  other  two  passed  over, 
and  3IcClure's  cow  ran  up  the  track,  west;  the  whistle  was 
sounding  at  the  old  grave  yard;  she  and  her  son  tried  to 
scare  the  cow  off  the  track,  hut  could  not  succeed.  The 
heifer  was  killed  at  the  lane  crossing  at  Parker's  school 
house,  about  two  miles  east  of  Greensburg,  There  are  cattle- 
guards  at  the  crossing,  but  it  does  not  appear  that  this  lane 
is  a  public  highway.  The  appellant  claims  that  it  is,  in 
argument,  but  the  appellee  denies  it.  31cClure  resided  in 
Greensburg  at  the  time  the  cow  and  heifer  were  killed. 

The  railroad  company  were  under  no  obligation  to  fence 
where  the  cow  was  killed.  The  common  law  imposes  on 
the  owner  of  domestic  animals  the  duty  of  keeping  them  on 
his  own  land  or  within  inclosures,  and  he  becomes  a  wrong 
doer  if  any  of  them  escape  or  stray  off  upon  the  lands  of 
another  person,  and  this,  as  a  general  rule,  is  the  law  in  this 
State.  The  Lafayette  and  Indianapolis  JRailroad  Company  v. 
ShrineVy  6  Ind.  141. 

The  appellant  is  not  liable  for  killing  the  cow,  unless  she 
was  killed  by  the  gross  negligence  or  willful  misconduct  of 
the  company's  agents. 

Was  running  at  the.  rate  of  from  ten  to  fifteen  miles  an 
hour  through  the  streets  of  a  city,  of  itself,  such  gross  neg- 
ligence as  will  render  the  defendant  liable? 

Waite  V.  The  Eastern  Railway  Co.,  96  Eng.  Com.  Law 
719,  was  a  suit  by  a  child  five  years  of  age,  for  injuries  sus- 
tained. The  grandmother,  with  this  child,  procured  tick- 
ets at  a  railroad  station  for  the  defendant's  road.  The 
platform  from  which  the  cars  were  entered  was  on  the 
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opposite  side  of  the  track  from  the  ticket  office.  While  the 
grandmother,  with  the  child,  was  crossing  the  track  to  go 
to  the  platform,  a  goods  train,  with  a  tender  before  the 
engine,  passed  the  station  at  its  usual  rate,  about  twenty 
miles  an  hour,  struck  the  grandmother  and  child,  killed  the 
grandmother  and  injured  the  child.  In  answer  to  the  ques- 
tion put  to  them,  the  jury  "found  that  the  defendant  was 
guilty  of  negligence,  and  that  the  grandmother  was  also  guilty 
of  negligence,  which  contributed  to  the  accident."  Verdict 
for  the  plaintiff.  The  court  set  aside  the  verdict,  because, 
as  was  said  by  Lord  Campbell,  C.  J.,  "Notwithstanding 
the  negligence  of  the  defendant,  if  she,  the  grandmother,  had 
acted  on  this  occasion  with  ordinary  caution  and  prudence, 
neither  she  herself,  nor  the  infant,  would  have  suffered. 
Under  such  circumstances,  had  she  survived,  she  could  not 
have  maintained  any  action  against  the  company,  and  we 
think  that  the  infant  is  so  identified  with  her  that  the  action 
in  his  name  cannot  be  maintained." 

In  Wool/  V.  Beard,  84  Eng.  Com.  Law,  787,  suit  was 
brought  for  an  injury  occurring  in  High  street,  AldgatCj 
London.  Colekidgb,  J.,  in  summing  up,  said:  " The  cab- 
riolet, it  is  said,  was  coming  at  the  rate  of  nine  or  ten  miles 
an  hour,  which  was  a  most  improper  pace  at  such  an  hour 
and  in  such  a  place.  Even  a  much  less  pace  would  be  too  fast 
at  that  time  of  the  evening  in  such  a  place  as  High  street, 
Aldgate.  If  the  plaintiff*  took  reasonable  and  proper  care, 
and  it  was  on  account  of  the  extraordinary  speed  of  the 
cabriolet  that  she  could  not  save  herself,  and  she  thus  met  with 
the  accident,  she  is  entitled  to  your  verdict ;  but  if  she,  by 
her  own  negligence  and  want  of  care,  contributed  to  the 
accident,  she  cannot  recover  in  this  action,  even  though 
you  should  think  the  driver  of  the  cabriolet  was  driving  too 
fa6t,  and  was  therefore  guilty  of  negligence  as  well  as  the 
plaintiff." 

In  Hawkins  v.  Cooper,  34  Eng.  Com.  Law  842,  the  plain- 
tiff was  crossing  the  Westminster  road  near  Marsh  Gate, 
London^  when  a  cart  and  horse,  driven  by  the  defendant's 
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servant,  ran  against  her.  The  horse  was  going  at  about  the 
rate  of  twelve  miles  an  hour.  Tindal,  C.  J.  told  the  jury: 
"Tou  will  take  the  case  into  your  consideration  and  deter- 
mine for  yourselves  whether  the  injury  was  attributable  to 
the  negligence,  carelessness  ana  improper  mode  of  driving 
of  the  defendant's  servant.  If  you  think  it  was  attributa- 
ble to  that,  and  to  that  alone,  you  will  find  your  verdict  for 
the  plaintiff  and  give  such  damages  as  you  think  proper 
under  the  circumstances.  But  if  you  think  it  was  occa- 
sioned in  any  degree  by  the  improper  conduct  of  the  plain- 
tiff herself,  in  crossing  in  so  incautious  and  improper  a 
manner,  in  such  case  the  defendant  will  be  entitled  to  your 
verdict." 

The  exception  to  the  rule  that  a  plaintiff  cannot  recover 
if  his  own  negligence  contributed  to  the  injury  seems  to  be 
correctly  stated  by  Redfdd  as  follows:  "If  the  wrong  on 
the  part  of  the  defendant  is  so  wanton  and  gross  as  to  im- 
ply a  willingness  to  inflict  the  injury,  the  plaintiff  may  re- 
cover, notwithstanding  his  own  ordinary  neglect.  And 
this  is  always  to  be  attributed  to  the  defendant,  if  he  might 
have  avoided  injuring  the  plaintiff,  notwithstanding  his  own 
negligence.*' 

In  the  case  in  judgment,  the  train  was  passing  about  five 
o'clock  in  the  afternoon  through  a  part  of  the  city  of 
Greensburg,  not  shown  to  be  crowded;  indeed  it  does  not 
appear  that  there  was  any  one  about  but  Mrs.  BanUey  and 
her  son,  who  were  trying  to  drive  the  cow  from  the  track. 
The  train  waa  checked  as  soon  as  the  cow  showed  a  deter- 
mination to  disregard  the  alarm  whistle.  Under  such  cir- 
cumstances we  think  that  although  the  rate  of  speed  at 
which  the  train  was  running  constituted  carelessness,  yet  it 
was  not  so  gross,  in  view  of  the  authorities,  as  would  bring 
the  case  at  bar  within  the  exception  to  the  general  rule. 

Both  the  second  and  third  paragraphs  are  bad  because 
they  do  not  allege  that  the  negligence  of  the  defendant, 
complained  of,  was  the  cause  of  the  injury.  Indeed  the 
second  expressly  alleges  that  another  cause— the  bad  condi* 
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tion  of  the  crossing,  contributed  to  the  killing  of  the  cow, 
and  it  does  not  appear  that  it  was  the  duty  of  the  defendant 
to  keep  the  crossing  in  repair.  For  anything  alleged,  that 
may  have  been  the  duty  of  the  city,  or  of  the  plaintiff  him- 
self. The  third  paragraph  merely  alleges  that  the  defendant 
^<  carelessly  and  negligently  ran  over  the  heifer."  See  Thz 
Toledo^  Wabashj  ^.,  B.  R  Co.  v.  Bemrij  post  p.  448.  The 
coort  erred  in  overruling  the  demurrers  to  the  second  and 
third  paragraphs  of  the  complaint. 

A  lane  is  not  necessarily  a  public  highway.  If  the  heifer 
was  on  the  crossing  of  a  public  highway  when  she  was 
Hlled,  there  is  nothing  in  the  record  to  charge  the  appelant 
with  her  loss;  but  if  the  railroad  track  could  be  fenced  at 
the  place  at  which  she  was  killed,  then  there  is  a  liability. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  directions  to  sustain  the  demurrers  to  the  sec- 
ond and  third  paragraphs  of  the  complaint,  and  for  further 
proceedings. 

W.  Oamback  and  S.  A.  Bonner^  for  appellant 

J.  S.  Seobey^  for  appellee. 


Clsway  and  Another  v.  Thb  Junction  Railroad  Compant. 

Attacbmbvt.— GAEirieKKS. — "By  the  statute,  any  person  indebted  to  the  at- 
tachment defendant  may  be  gamisheed,  and  trom  the  day  of  the  serrice 
of  the  snmmons,  the  garnishee  is  acoountable  to  the  attachment  plaintiff 
for  the  amount  due  and  owing  from  him  to  ^uch  defendant 

Sajol — GoKKSBciix  Papbe. — ^In  the  case  of  commercial  paper,  before  a 
Judgment  can  be  rendered  against  the  garnishee  defendant,  the  plaintiff 
must  show  that  the  paper  has  matured,  and  that  at  the  time  of  maturity 
it  was  held  by  the  attachment  defendant,  or  that  it  was  not  in  the  hands 
of  a  bomt  JU$  holder. 
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Gabkuhsk. — ^Patxekt.-^A  payment  of  the  debt  by  the  garnishee  defend* 
ant)  after  the  seryice  of  the  summons  of  garnishment,  to  the  attachment 
defendant,  or  his  general  assignee  for  the  benefit  of  creditors,  will  not 
discharge  such  garnishee. 

APPEAL  from  the  Marion  Circuit  Courts 

Gregort,  C.  J. — The  appellants,  on  the  27th  of  August^ 
1857,  filed  their  complaint,  affidavit,  &c.,  m  the  court  below, 
for  an  attachment  against  the  Ohio  Life  Insurance  and  Trust 
Company.  On  the  same  day,  the  plaintiffs  filed  their  affida- 
vit for  a  writ  of  garnishment  against  the  appellee,  alleging 
that  the  railroad  company  was  indebted  to  the  attachment 
defendant  upon  bonds,  notes  and  otherwise.  A  summons 
in  garnishment  was  issued  and  served  upon  the  appellee 
on  the  29th  of  August^  1857. 

On  the  22d  of  January ^  1859,  the  railroad  company,  by 
its  president,  answered,  among  other  things,  that  "in  the 
month  of  June,  1857,  he  discounted  to  the  Ohio  Life  Insu- 
rance and  Trust  Company  two  bills,  reading  as  follows : 

*  J6,461  65.'  'Cincinnati,  June  27, 1867.' 

*  Ninety  days  after  date  pay  toihe  order  of  S.  P.  Bishop^ 
A.  C,  at  the  bank  of  the  State  of  Indiana  in  Bichmondf 
$6,461  65,  value  received ;  acceptance  waived. 

*S.  W.  Parker,  Preset.' 
*To  C.  F.  Coffin,  Cash.,  Richnu>nd,  Ind: 

*  $2,727  09.'  *  Cincinnati,  June  27, 1857/ 

*  Ninety  days  after  date  pay  to  the  order  of  S.  P.  Bishop^ 
A.  C,  at  the^bank  of  the  State  of  Indiana  in  Bichmcndj 
$2,727' 09,  value  received;  acceptance  waved. 

'S.  W.  Parker,  PresV 
'To  C.  F.  Coffin,  Cash.,  Ru:hmondj  Ind: 

"That  on  or  about  the  18th  of  September,  1857,  shortly 
prior  to  the  maturity  of  the  two  bills,  the  respondent  had  a 
settlement  and  accounting  in  full  for  the  railroad  company 
with  said  defendant,  the  Ohio  Life  Insurance  and  Trust  Com-- 
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panyy  at  which  settlement  the  said  defendant  delivered  and 
accounted  to  the  railroad  company  for  all  the  residue  of  said 
bonds,  stocks  and  obligations,  deposited  as  collateral  security 
for  advances,  except  so  much  as  was  required  to  pay  the  said 
two  bills,  which  said  defendant  {The  0.  L.  I.  ^  T.  C.)  then 
and  there  undertook  to  procure  from  said  bank  at  Jiichmondy 
Indiana^  whither  they  had  been  sent,  and  to  the  cashier  of 
which  bank  they  had  been  indorsed  by  said  Bishopy  each  in 
these  words:  *Pay  C.  F.  Coffin  Cashier,  or  order,  S.  P. 
Bishop  Cashier,'  which  was  accordingly  done,  and  the  bills 
were  subsequently  returned  to  respondent,  canceled.  When 
it  was  that  s^d  bills  were  so  indorsed  and  sent  to  said  bank 
at  Bichmondj  this  respondent  has  no  knowledge,  information 
or  belief,  other  than  as  appears  above/'  All  of  which  he 
says  "was  done  in  good  faith,  without  any  suspicion  even, 
that  they  were,  or  could  be,  in  any  way  affected  by  the 
matter  of  this  suit.  That  on  the  26th  of  September^  1857, 
the  Trust  Company  made  a  general  assignment  of  all  their 
means/' 

Trial  below  on  the  8th  of  May^  1866;  finding  for  the 
defendant;  motion  for  a  new  trial  overruled,  and  judgment. 
The  evidence  is  in  the  record,  and  shows  that  the  attach- 
ment defendant  was  the  holder  and  owner  of  the  two  bills, 
until  their  payment  by  the  appellee ;  that  the  assignment 
to  Coffin^  cashier,  &c.,  was  only  for  the  purpose  of  collection. 
One  witness  testifies,  in  contradiction  of  the  answer,  that 
the  two  bills  were  assigned  by  the  trust  company  before 
maturity  to  its  general  assignee,  for  the  benefit  of  its  cred- 
itors, to  whom  the  railroad  company  paid  them. 

By  the  statute,  any  person  indebted  to  the  attachment  de- 
fendant may  be  gamisheed,  and  from  the  day  of  the  service 
of  the  sunmions  the  garnishee  is  accountable  to  the  attach- 
ment plaintift*  for  the  amount  due  and  owing  from  him  to 
such  defendant.  2  G.  &  H.,  §§  175,  176,  pp.  144,  145. 
Commercial  paper  is  no  exception  to  this  rule.  But  in  such 
case,  before  there  can  be  a  judgment  rendered  against  the 
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garnishee  defendant,  the  plaintiff  must  show  that  the  paper 
has  matured,  and  that  at  the  time  of  maturity  it  was  held 
by  the  attachment  defendant,  or  that  it  was  not  in  the 
hands  of  a  bonajide  holder.  This,  we  understand,  is  in  ac- 
cordance with  the  weight  of  authority.  Drake  on  Attach., 
§  587,  et  seq.j  and  authorities  cited. 

A  payment,  after  the  service  of  the  summons  of  garnish- 
ment, to  the  attachment  defendant^  or  his  general  assignee  for 
the  benefit  of  creditors,  will  not  discharge  the  garnishee 
defendant.  Nor  do  we  think  it  was  competent  for  the  gar- 
nishee to  contradict  the  answer  as  to  when  the  payment 
was  in  fact  made.  The  court  erred  in  overruling  the  mo> 
tion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  grant  a  new  trial, 
and  for  further  proceedings. 

W.  HendersoTiy  for  appellants. 

jE.  B.  Martindalej  for  appellee. 


Duncan  v.  Holcomb. 


1^-^ ^.  Rb8  Adjudicata—U  is  only  the  matters  involred  in  the  issues  made  bj 

167     616  ^^®  pleadings  in  a  cause  that  are  considered  re$  adjudioatw. 

APPEAL  from  the  Gibson  Circuit  Court. 

Greoobt,  C.  J. — This  was  an  action  by  Duncany  a  person  of 
unsound  mind,  by  her  guardian,  against  Holcomb.  The  com- 
plaint alleges  that  Joshua  Duncan  departed  this  life  about  the 
3d  of  September^  A.  D.  1861,  testate,  having  by  his  will  appoin- 
ted Sarah  Duncany  the  appellant,  and  SUas  M.  Holcomb^ 
the  appellee,  executrix  and  executor  of  his  will;  that  the 
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appellant  and  appellee  jointly  accepted  the  trust  and  were 
duly  qualified;  that  by  the  order  of  the  Common  Pleas 
Court  of  said  county,  made  at  the  July  term  1864,  the  letters 
testamentary  issued  to  these  parties  were  revoked,  and  James 
L.  Duncan  was  appointed  administrator  de  bonis  non,  with 
the  will  annexed;  that  the  said  James  L.  Duncan^  as  such 
administrator,  instituted  suit  upon  the  bond  of  the  plaintifl: 
and  defendant,  and  that  such  proceedings  were  had  that 
upon  the  final  hearing  of  said  cause,  there  was  allowed  by 
the  Common  Pleas  Court  the  sum  of  ?80  of  the  assets  of 
the  estate  to  Sarah  Duncan^  as  a  remuneration  for  services 
rendered  by  her  as  such  executrix;  that  all  the  assets  of 
the  estate  came  to  the  hands  of  the  defendant,  and  that 
the  plaintiff  never  received  any  part  of  them ;  that  the  sum  of 
(80  was  allowed  by  the  court,  and  taken  as  a  credit  upon  the 
amount  of  assets  of  the  estate  found  still  remaining  in  the 
hands  of  said  Sarah  Duncan  and  Silas  M.  Holcovnbj  or  either 
of  them,  and  that  said  Holcomb  received  the  whole  benefit 
of  the  credit,  he  having  still  at  that  time  the  whole  fund 
in  his  possession,  and  that  no  part  of  the  $80  has  been  paid 
to  the  plaintiff.  The  demurrer  to  the  complaint  was  sus- 
tained, and  judgment  given  for  the  defendant. 

It  is  claimed  in  support  of  the  action  of  the  court  below 
that  the  matter  involved  in  this  suit  waa  adjudicated  in  the 
action  on  the  bond  of  the  plaintiff  and  defendant  to  which 
they  were  parties  defendant.  It  is  only  those  matters  in- 
volved in  the  issues  made  by  the  pleadings,  that  are  con- 
ddered  res  adjudicaice*  Co-defendants  may  or  may  not 
settle  their  respective  rights,  as  between  themselves,  in  the 
suit  against  thenL  Having  executed  a  joint  bond,  the 
parties  to  the  case  in  judgment  were  liable  for  the  default 
of  each  other.  The  judgment  was  rendered  according  to 
the  liability,  and  does  not  determine  their  rights  as  between 
themselves. 

Had  Duncan  set  up  the  facts  in  that  case  in  a  cross-com- 
plaint' against  her  co-defendant,  in  such  a  way  as  to  have 
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presented  that  question,  then  she  would  have  been  conclu- 
ded by  the  judgment. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  demur- 
rer to  the  complaint,  and  for  further  proceedings. 

J.  T.  Embreej  for  appellant. 

C.  Denby,  for  appellee. 


Miller  v.  Hays. 

ABBrraATioN  Bond. — ATTomrsY's  Fees.— Costs.— Salt  on  an  arbitration 
bond,  in  which  the  parties  agreed  to  submit  aU  matters  in  dispute  between 
them  to  the  arbitrament  of  certain  persons  therein  named,  and  bound 
themseWes,  each  to  the  other,  faithfully  to  abide  and  carry  out  the  award 
of  the  arbitrators. 

Etld,  that  the  plaintiff  could  not  recov^cr  the  fees  paid  his  attorneys  for 
prosecuting  a  suit  to  recoTor  the  award  of  the  arbitrators,  and  for  defend- 
ing suits  brought  against  him  by  the  defendant  on  notes  included  in  and 
settled  by  the  award. 

Bdd^  also,  that  in  the  absence  of  any  complaint  that  the  plaintiff  did  not  re- 
cover his  proper  costs  in  defending  the  suits  on  the  notes,  the  presumption 
is,  that  if  the  expense  of  procuring  a  transcript  of  the  judgment  on  the 
award  became  a  proper  item  of  cost«  in  those  cases,  it  was  properly 
included  in  the  costs  recoTcred. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Elliott,  J. — Suit  by  Miller^  the  appellant,  against  Hays 
on  an  arbitration  bond.  The  court  below  sustained  a  de- 
murrer to  the  complaint  and  rendered  final  judgment  for 
costs  for  the  defendant.  Was  this  ruling  correct?  This  is 
the  only  question  in  the  case. 

The  bond  sued  on,  flrfter  reciting  that  the  parties  agreed 
to  submit  all  matters  in  dispute  between  them  to  the  arbi- 
trament of  certain  persons  named,  bound  them,  each  to  the 
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other,  "faithfully  to  abide  and  carry  out  the  award  of  said 
arbitrators."  The  complaint  alleges  that  the  arbitrators 
awarded  in  favor  of  the  plaintift*,  MiUcTy  against  Hays^  the 
sum  of  $4,329.  The  breaches  alleged  arc  that  the  defend- 
ant did  not  abide  said  award,  but  on  the  contrary  refused  to 
pay  the  plaintift*  the  sum  so  awarded ;  that  the  plaintift* 
was  therefore  compelled  to  and  did  prosecute  a  suit  on  the 
award  to  recover  the  sum  so  awarded ;  that  the  defendant 
contested  said  suit,  and  when  a  judgment  was  recovered 
thereon  against  him  he  appealed  the  same  to  the  Supreme 
Court,  where  the  judgment  was  affirmed,  and  that  the  plaintiff 
was  compelled  to  and  did  pay  out  the  sum  of  $500  to  attorneys 
for  prosecuting  said  suit  in  the  Circuit  and  Supreme  Courts ; 
that  after  the  affirmation  of  said  judgment  by  the  Su- 
preme Court,  Hays  brought  suits  on  certain  notes  against 
the  plaintiff  that  were  included  in  and  settled  by  said 
award,  and  the  plaintiff  was  thereby  compelled  to  pay  out 
to  attorneys,  in  defending  said  suits,  the  sum  of  $90,  and  also 
the  sum  of  $75  in  procuring  a  transcript  of  the  proceedings 
and  judgment  on  the  award,  to  be  used  as  evidence  on  the 
trial  of  the  suits  on  said  notes;  for  which  several  amounts 
he  claims  judgment. 

We  think  the  court  did  right  in  sustaining  the  demurrer 
to  the  complaint.  We  are  not  aware  of  any  principle  of 
law  justifying  a  successful  party  in  a  suit  to  claim  to  recover 
of  his  adversary  his  attorney's  fees,  or  his  personal  expen- 
ses in  attending  court.  This  court  so  held  in  Comegys 
V.  Tlie  State  Bankj  6  Ind.  857,  and  Davis  et  al.  v.  Crow^  7 
Blackf.  129. 

JBiUingsly  v.  Dean,  11  Ind.  881,  to  which  we  are  refer- 
red by  the  appellant,  was  a  suit  upon  a  promissory  note,  in 
which  it  was  stipulated  that  the  maker  should  pay  all  attor- 
ney's fees  and  costs  incurred  in  its  collection  by  suit,  and 
this  court  held  that  the  attorney's  fees  were  properly  taxed 
to  the  defendant  under  the  express  stipulation  in  the  note 
to  that  effect.    That  case  is  not  in  point  here. 

Davis  ei  al.  v.  OroWy  supra,  was  an  action  on  a  replevin 
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bond,  and  it  was  held  that  the  plaintiff  could  not  recover 
the  fees  paid  to  his  attorney  in  defending  the  replevin  suit, 
nor  compensation  for  his  own  attendance  at  court  in  that 
suit,  nor  his  attorney's  fee  paid  in  the  suit  on  the  bond. 

We  think  the  principle  announced  in  that  case  is  cor- 
rect, and  is  decisive  of  the  question  presented  in  this  case. 
There  is  no  complaint  that  the  plaintiff  did  not  recover  his 
proper  costs  in  defending  the  suits  on  the  notes  referred  to 
in  the  complaint,  and  we  must  presume  that  if  the  expense 
of  procuring  a  transcript  of  the  judgment  on  the  award 
became  a  proper  item  of  costs  in  those  cases,  it  was  prop- 
erly included  in  the  costs  recovered. 

The  judgment  is  affirmed,  with  costs. 

W.  S.  Hdman^  for  appellant. 

W.  W.  TQleyy  for  appellee. 


ToNBT  and  Another  r.  Johnson. 

Bbxxdt.— Paxages  bt  Mill  Dax.— The  remedy  provided  in  ih»  ninth  rab- 
division  of  sec.  684,  2  G.  &  H.,  p.  812,  for  the  assessment  of  damages  in 
favor  of  any  person  ii^ured  in  any  manner  by  a  miU  dam  already  built, 
or  to  have  the  dam  declared  a  nuisance,  as  the  case  may  require,  is  merely 
cumulative,  and  does  not  deprive  the  party  injured  of  his  action  at  the 
common  law. 

APPEAL  from  the  Parke  Circuit  Court 

Ray,  J. — This  action  was  prosecuted  by  the  appellee 
cigainst  the  appellants  for  the  purpose  of  recovering  dam- 
ages for  overflowing  lands,  and  to  abate  a  mill  dam  as  a 
nuisance,  affecting  the  rights  of  the  appellee. 

The  complaint  charges  that  the  appellee  has  been  the  owner 
and  seized  of  the  lands  described  in  the  complaint,  and  ad* 
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jacent  to  the  dam,  since  1833;  that  in  1823,  one  Francis 
Dickson  erected  a  mill-dam  across  Raccoon  creek,  abutting 
on  the  east  upon  the  lands  of  appellee;  that  said  dam 
had  been  maintained  from  1823  to  1857  at  seven  feet;  that 
in  1857  one  Ghokins  removed  the  old  dam  and  made  a  new 
one, against  the  protest  of  the  appellee;  that  the  new  dam 
was  twelve  feet  higher  up  the  stream  on  the  west  side,  and 
about  one  hundred  feet  on  the  east  side,  than  the  old  dam, 
and  that  the  same  is  of  the  hight  of  nine  feet,  and  on  higher 
ground  than  the  old;  that  the  appellants  purchased  the 
mill  property  in  Odobery  1863,  and  that  they  have  main- 
tained said  dam  at  nine  feet,  and  diagonally  across  said 
stream,  thereby  overflowing  appellee's  land  adjacent  thereto, 
destroying  crops,  washing  the  soil  and  changing  the  current 
of  the  creek  to  the  east  side.  Concluding  with  prayer  for 
f  2,000  damages,  and  that  the  dam  be  abated  as  a  nuisance 
to  the  private  rights  of  the  appellee. 

The  appellants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  appellee  had  a  statutory  remedy,  which 
was  exclusive  and  not  cumulative.  The  demurrer  was 
overruled. 

The  defendants  answered  in  five  paragraphs: 

1.  General  denial. 

2.  An  ancient  mill  seat,  conveyed  by  divers  persons  down 
to  appellants,  and  that  the  dam  was,  and  still  is,  from  seven 
to  eight  feet  in  hight ;  that  the  original  grantor,  who  owned 
the  lands  held  by  the  plaintifi'  and  defendants,  sold  part  of 
the  land,  describing  the  same,  to  parties  who  transferred  to 
the  plaintiff,  reserving  the  mill  seat  and  privileges  owned  by 
appellants,  and  which  had  been  acquiesced  in  by  all  the 
holders  of  the  Hand,  from  the  original  owner  down  to  the 
plaintiff. 

8.  That  in  1857  the  old  dam  was  washed  away,  and  Croo- 
kins  made  a  new  one  on  the  same  site,  and  that  said  dam 
was,  and  yet  is,  but  seven  feet  in  hight;  that  at  the  time 
Oookins  erected  the  said  dam,  Johnson^  the  appellee,  stood 
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by  while  Gookins  was  expending  his  money  in  repairing^ 
and  made  no  objection ;  that  large  sums  of  money  were 
thus  expended,  with  plaintiff's  knowledge  and  consent,  and 
that  appellants  now  hold  the  said  mill  and  privileges. 

The  fourth  answer  sets  up,  by  way  of  aQ  estoppel,  that 
since  appellants  purchased  said  mill,  improvements  and 
additions  to  the  dam  have  been  made  with  the  knowledge 
and  consent,  and  by  the  direction  of  appellee,  and  that 
there  has  been  thus  expended  $2,000. 

The  fifth  answer  sets  up  a  license  of  Johnson  to  make 
improvements  to  the  dam,  thereby  throwing  the  current  of 
the  stream  from  the  east  to  the  west  side  of  the  creek,  and 
that  improvements  were  thus  made  to  the  extent  of  JS,000, 
under  the  directions  of  the  appellee. 

A  reply  was  filed.  There  was  a  trial  by  a  jury  and  find- 
ing for  the  plaintiff.  The  jury  also  found  in  answer  to  the 
special  interrogatories^  that  the  hight  of  the  former  dam 
across  the  creek  was  seven  feet;  that  the  hight  of  the  dam 
as  maintained  and  used  by  the  defendants  is  eight  feet  and 
ten  inches;  that  the  dam  floods  the  land  of  the  plaintiff 
on  the  east  side  to  a  greater  extent  than  the  former 
dam,  and  that  the  plaintiff  sustains  thereby  material  in- 
jury;  that  such  injury  would  be  removed  by  reducing  the 
hight  of  the  present  dam  to  the  same  hight  as  the  former 
one,  and  that  the  defendants  are  only  entitled  to  maintain 
the  present  dam  at  the  hight  of  seven  feet  above  the  lower 
edge  of  the  lower  mudsill,  and  that  if  the  dam  remains  at  its 
present  level  it  will  cause  permanent  injury  to  the  plaintiff's 
land.    ' 

In  response  to  questions  submitted  by  the  defendants  the 
jury  found  that  the  defendants  had  used  the  mill  for  nearly 
two  years;  that  the  value  of  the  mill  was  between  $5,000 
and  $6,000,  and  that  the  defendants  had  expended  in  re- 
pairs about  the  sum  of  $1,000 ;  that  the  plaintiff  did  not 
consent  to  the  construction  and  repair  of  the  dam ;  that  the 
mill  site  has  been  occupied  and  a  dam  maintained  for  forty- 
two  years ;  that  when  the  water  is  on  a  level  with  the  top 
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of  the  present  dam,  it  is  raised  to  a  hight  of  eight  feet  ten 
inches  from  the  lower  edge  of  the  lower  mudsill,  and  the 
dam  commences  to  raise  the  water  at  the  upper  mudsilL 
Upon  these  findings  of  the  jury,  the  court  ordered  the  dam 
to  be  cut  down  to  a  level  of  seven  feet  from  the  lower  edge 
of  the  lower  mudsilL 

It  is  insisted  that  the  demurrer  to  the  complaint  should 
have  been  sustdned,  on  the  ground  that  the  remedy  provi- 
ded by  statute  excludes  any  other  proceeding.  Such  has 
not  been  the  view  taken  by  this  court.  Prom  the  organi- 
zation of  this  court,  actions  like  the  present  have  been  sus- 
tained. The  distinction  between  statutes  which  are  exclu- 
sive and  those  which  simply  provide  a  cumulative  remedy, 
is  stated  in  the  case  of  Lang  v.  Scott^  1  Blackf.  405.  "If  a 
statute  is  introductory  of  new  rights,  which  did  not  before 
exist  in  the  country,  and  preseribes  a  penalty  for  their  viola- 
tion, the  persons  claiming  under  the  act  must  depend  for 
the  security  of  the  rights  thus  claimed  upon  the  provisions 
therein  specified.  When  there  is  a  pre-existing  right  at 
common  law,  and  an  affirmative  statute  intervenes,  inflict- 
ing a  new  penalty,  the  law  is  otherwise." 

The  appellants,  however,  claim  that  they  were  authorized 
to  flood  the  land  of  the  plaintift'  to  any  extent  required  to 
run  the  machinery  of  the  mill,  by  virtue  of  a  clause  in  an 
agreement  between  a  prior  owner  of  the  entire  land  and  the 
former  owner  of  the  mill  site.  The  language  is  as  follows: 
"It  is  understood  that  by  the  possession  of  Raccoon  creek, 
nothing  further  is  intended  than  to  secure  the  entire  water 
privileges,  so  far  as  it  is  requisite  for  the  mill  of  said  Francis 
Dickson"  This  clause  follows,  " a  conveyance  of  the  en- 
tire possession  of  Baccoon  creek,  where  it  passes  through 
his  (the  grantor's)  lands  or  premises ;  and  should  the  said  Dick- 
son wish  hereafter  to  build  a  mill  on  any  suitable  situation 
below  the  one  he  is  now  erecting,  to  permit  a  race  being 
cot  through  his  lands  to  it,  and  to  give  him  the  land 
whereon  to  erect  said  mill,  and  a  sufficient  mill  yard  and  pas- 
sage, not  to  exceed  two  acres."  It  is  very  clear  that  the: 
Vol.  XXVL— 25. 
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grant  of  the  possession  of  Raccoon  creek  did  not  give  a 
right  to  overflow  the  adjoining  land,  and  that  the  subse- 
quent language  was  intended  as  a  limitation  and  restriction 
of  this  possession,  and  not  as  an  enlargement  thereof. 
Under  the  grant,  the  appellant's  grantors  have  erected  a 
dam  to  the  hight  of  seven  feet,  and  the  jury  have  permitted 
it  to  remain  at  that  hight,  Nothing  more  can  be  claimed 
under  the  language  of  the  grant. 

The  judgment  is  affirmed,  with  costs,  and  five  per  cent, 
damages. 

D.  B.  Williamson  and  A.  Doggy y  for  appellants. 

J.  E.  McDonaldy  A.  L.  Roache  and  JD.  Sheeks,  for  appellee. 


Larue  v.  Russell  and  Others. 

Sepakation  op  Witnesses. — It  is  error  for  the  court,  under  an  order  for  the 
separation  of  witnesseSi  to  exclude  a  party  to  the  suit  from  the  court  room. 

Trespass  to  Lands. — A  party  peaceably  in  possession  of  lands  may  main- 
tain trespass  for  an  injury  to  his  possession,  though  the  trespasser  haye  a 
better  title  to  the  lands. 

Instbuction. — On  the  trial  below  the  court  instructed  the  jury  that  if  they 
believed  certain  facts  which  were  recapitulated  in  the  instruction  they 
must  find  for  the  defendant,  thus  excluding  from  consideration  other  evi- 
dence  tending  to  explain  and  ayoid  the  effect  of  the  facts  recited. 

Eeldf  that  the  instruction  was  erroneous. 

APPEAL  from  the  Franklin  Circuit  Court. 

Frazeb,  J. — This  was  an  action  of  trespass,  quare  clausum 
firegiL 

Answer,  1.  Gteneral  denial.  2.  That  the  parties  were 
joint  tenants,  and  that  the  defendants  entered  the  close  by 
leave  of  the  plaintifi'.  Reply,  general  denial.  There  was  a 
jury  trial  at  the  August  term,  1865,  and  a  verdict  for  the 
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defendants,  and  judgment  on  the  verdict  over  a  motion  for 
a  new  trial. 

A  bill  of  exceptions  informs  us  that  "the  cause  came  on 
for  trial  upon  the  issues  joined,  whereupon  the  plaintiff 
offered  divers  witnesses  to  sustain  his  part  of  the  issue,  but 
before  said  witnesses  were  permitted  to  be  examined,  upon 
defendant's  motion,  the  court  ordered  the  plaintiff's  wit- 
nesses to  be  separated,  and  required  the  plaintiff  to  go  out 
of  the  court  room  and  remain  out  until  he  was  examined 
as  a  rebutting  witness." 

This  proceeding  is  probably  without  a  precedent.  The 
right  of  a  party  litigant  to  be  present  during  the  trial  of  his 
cause,  that  he  may  be  heard  in  his  own  behalf,  has  been  bo 
long  accorded  by  universal  custom,  and  is  so  obviously 
necessaiy  fdr  the  security  of  private  rights,  that  the  refusal 
to  entertain  the  cause  at  all  would  scarcely  be  a  greater 
error  than  the  denial  of  this  privilege.  Besides,  it  is  secured 
by  plain  and  positive  statute.     2  G.  &  H.,  §  765,  p.  825. 

The  court  below  also  erred  in  instructions  to  the  jury. 
A  party  peaceably  in  possession  of  lands  may  maintain 
trespass  for  an  injury  to  his  possession,  though  the  tres- 
passer have  a  better  title  to  the  lands.  This  principle  was 
contravened. 

The  court  recapitulated  certain  facts  in  evidence,  and 
informed  the  jury  that  if  they  believed  those  facts  they 
must  find  for  the  defendants,  excluding  from  consideration 
other  evidence  tending  to  explain  and  avoid  the  effect  of 
the  facts  thus  recapitulated.     This  also  was  error. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

W.  Morrow,  R.  M.  Goodwin  and  W.  H.  Hay,  for  appel- 
lant 

A.  C.  Hanna,  for  appellees. 
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Hull  v.  Gbeen. 

Pbactice. — ^Amskoxent. — Where  a  rariance  between  the  eTidence  and  the 
pleadings  would  have  been  amendable  in  the  court  below,  it  will  be 
deemed  to  have  been  amended  in  the  Supreme  Court 

Same. — Where  the  whole  eyidence  is  not  in  the  record,  the  Supreme  Court 
will  assume  that  such  facts  were  in  proof  as  will  support  the  action  of 
the  court  below,  if  such  a  state  of  facts  was  possible. 

APPEAL  from  the  Noble  Common  Pleas. 

Frazer,  J. — This  was  a  suit  to  recover  upon  a  promise  to 
pay  money,  the  consideration  of  which  was  alleged  to  be 
the  conveyance  of  certain  real  estate  by  the  plaintiff  to  the 
defendant.  The  plaintiff  had  judgment,  and  the  defendant 
appeals. 

It  appeared  in  evidence  that  the  consideration  for  the 
promise  was  the  land,  a  quantity  of  wood,  timber  and  rails, 
and  thirty-one  sheep.  Was  the  variance  fatal?  It  might 
have  been  cured  by  amendment  below,  and  cannot,  there- 
fore, be  available  here.  Warbritton  v.  Camercny  10  Ind, 
302. 

It  appeared  in  evidence  that  the  conveyance  originally 
executed  by  the  plaintiff  to  the  defendant  did  not  embrace 
about  twelve  acres  of  the  land  intended  to  be  conveyed.  The 
plaintiff  thereupon,  at  the  trial,  at  once  executed  a  deed  for 
the  omitted  lands,  and  was  permitted  to  read  it  in  evidence, 
the  defendant  objecting.  This,  it  is  claimed,  was  erroneous. 
The  whole  evidence  is  not  in  the  record,  and  we  must  there- 
fore presume  that  such  facts  were  in  proof  as  will  support 
the  action  of  the  court  below,  if  such  facts  are  possible. 
If  the  twelve  acres  had  been  omitted  from  the  conveyance 
by  mistake  of  the  draughtsman,  and  the  purchaser  entered 
into  the  possession  and  enjoyment  of  the  whole,  then  his 
title  was  good  in  equity,  and  he  could  have  compelled  a 
correction  of  the  deed.  If  the  plaintiff  had  offered  to 
make  the  correction  before  he  sued  for  the  purchase  money, 
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then  there  could  be  no  doubt  of  the  propriety  of  this  evi- 
dence. Such  evidence  would  not  have  been  fatally  variant 
from  the  complaint,  would  have  been  admissible  under  it, 
and  the  complaint  might  have  been  amended  so  as  to  avoid 
the  variance.  It  follows  that  we  cannot  reverse  the  case 
upon  this  point. 

The  judgment  is  affirmed,  with  costs. 

A.  IXIison,  for  appellant. 

Morris  ^  ChapiUj  for  appellee. 


Burr  v.  Wilson. 

PmomsaoRT  Kotba. — Failubb  or  Conbidebation. — Suit  upon  »  promissory 
note.  Answer,  that  the  consideration  of  the  note  had  failed,  in  this,  that 
said  note  was  giTen  for  a  part  of  the  price  of  a  grain  warehouse,  &o., 
purchased  by  defendant  of  plaintiflf ;  that  at  the  time  of  said  sale  plain- 
tiff had  an  agency  for  another  party  to  buy  grain  on  commission  at  said 
warehouse,  and  by  ih%  terms  of  the  sale  was  to  transfer  said  agency  to 
defendant,  which  he  had  failed  to  do,  &o.,  and  that  if  said  agency  had 
been  transferred  defendant  could  haye  made^  during  that  grain  season, 
$400,  the  amount  of  the  note  sued  on. 

Eeld^  that  as  the  agency  was  for  no  determinate  period,  and  depended  upon 
the  will  of  another,  there  was  no  method  by  which  its  yalue  could  be 
estimated,  and  hence  the  answer  was  bad. 

APPEAL  from  the  Henry  Common  Pleas. 

Ray,  J. — Complaint  upon  a  promissory  note  executed  by 
WUson  to  the  appellant  and  a  third  person,  who  transferred 
his  interest  by  indorsement  to  the  appellant. 

Answer  in  two  paragraphs.  The  first  admits  the  execu- 
tion of  the  note,  but  alleges  a  failure  of  the  consideration 
thereof,  in  that  a  purchase  had  been  made  by  the  appellee, 
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for  the  sum  of  $700,  from  the  persons  to  whom  the  note 
was  made  payable,  of  a  lot  of  ground  and  a  warehouse 
situated  thereon,  and  sixty-eight  wheat  sacks,  and  also  an 
agency  for  the  purchase  of  wheat  upon  a  commission  of 
five  cents  per  bushel,  which  agency  was  to  be  transferred  to 
the  appellee.  The  paragraph  avers  that  $400  had  been 
paid  upon  the  execution  of  the  deed  for  the  real  estate,  and 
that  the  note  in  question  was  given  for  the  residue  of  the 
price,  but  that  the  wheat  sacks  had  not  been  delivered  to 
the  appellee,  nor  had  the  agency  for  the  purchase,  of  wheat 
been  transferred,  nor  had  any  other  agency  been  procured 
for  the  appellee.  The  value  of  the  wheat  sacks  is  alleged 
to  have  been  $78,  and  it  is  claimed  that  if  the  agency  for  the 
purchase  of  wheat  had  been  procured  for  the  appellee,  in  ful- 
fillment of  the  contract,  that  he  would  have  realized  the  sum 
of  $400  during  that  season.  A  demurrer  filed  to  this  para- 
graph of  the  answer  was  overruled. 

It  is  urged  by  the  appellant  that  the  damage  for  the  fail- 
ure to  transfer  the  agency  for  the  purchase  of  wheat  can- 
not be  estimated,  and  that  therefore  the  paragraph,  while 
attempting  to  answer  the  complaint  in  full,  only  in  fact 
answers  it  as  to  part  of  the  sum  demanded.  We  think  this 
objection  is  well  taken.  There  is  no  averment  in  the  an- 
sw^er  that  the  agency  was  to  continue  for  any  fixed  period. 
Its  continuance  was  to  depend  upon  the  will  of  a  person 
who  was  no  party  to  the  contract  set  out  in  the  answer. 
The  payees  of  the  note  would  have  complied  with  their 
contract  had  they  procured  the  transfer  of  the  agency  to  the 
appellee,  even  if  the  agency  had  been  terminated,  without 
any  fraud  on  the  part  of  the  payees,  immediately  after  such 
transfer.  The  continuance  of  the  agency  was  a  matter  over 
which  the  payees  of  the  note  had  no  control,  and  about 
which,  by  the  terms  of  their  contract,  they  assumed  no  re- 
sponsibility. There  is  no  method  by  which  the  value  of  an 
agency  thus  uncertain  in  its  duration  can  be  determined. 

The  second  paragraph  of  the  answer,  to  which  a  demur- 
rer was  also  overruled,  is*  subject  to  the  same  objection, 
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and  the  demurrers  to  both  paragraphs  should  have  been 
8U8t£uned. 

Upon  the  trial,  the  court  instructed  the  jury  that,  "In 
estimating  the  value  of  the  agency  to  buy  wheat,  they 
might  ascertain  the  amount  of  wheat  the  defendant  would 
have  bought  on  commission  from  the  time  of  the  purchase 
of  the  agency  up  to  the  time  the  defendant  commenced 
business  at  tibiat  warehouse  under  another  agency  to  buy 
wheat/'  Without  attempting  any  careful  criticism  upon  the 
instruction,  it  is  sufficient  ground  for  reversal  that  it  fixes  a 
time  for  the  continuance  of  the  agency,  which  is  not  author- 
ized by  the  terms  of  the  contract. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

T.  B.  Bedding  and  J.  H.  MeUetty  for  appellant. 

Brown  and  Polk^  for  appellee. 


Topf  and  Another  v.  Kino. 

Appeal. — ^Reyxnue  Stamp. — No  writ  or  process  is  required  on  appeal  from  a 
justice  of  the  peace,  and  hence  no  stamp  is  necessary  under  the  reyenue  law. 

Practice. — Objectiok  to  Process. — When  the  defendant  appears  and  an- 
swers, without  objection  to  the  sufficiency  of  the  process,  it  is  too  late 
afterwards  to  object  that  the  summons  was  %ot  stamped. 

CosFTs. — ^Where  on  a  trial  before  a  justice  the  defendant  recoTcred  judgment 
for  $6,  and  on  appeal  the  plaintiff  had  judgment  for  $30, 

IleU  that  the  plaintiff  was  entitled  to  recoyer  costs  before  the  justice  as  well 
as  on  appeaL 

APPEAL  from  the  Vanderburgh  Common  Pleas. 
Elliott,  J. — Eng  sued  the  appellants  on  an  account  before 
a  justice  of  the  peace.    The  amount  demanded  exceeded 
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$100.  The  defendants  answered  by  a  denial,  set-ofi'  and 
counter-claim.  Before  the  justice  the  defendants  recovered 
a  judgment  for  $6  01.  King  appealed  to  the  Court  of  Com- 
mon Pleas.  In  the  latter  court  the  defendants  moved  to 
dismiss  the  appeal  because  the  papers  on  appeal  were  not 
stamped  with  a  fifty  cent  revenue  stamp,  which  motion  the 
court  overruled.  There  was  no  error  in  this.  The  act  of 
congress  requires  that  ^^  writs  or  other  process  on  appeals 
from  justices'  courts,"  &c.,  shall  be  stamped  with  a  fifty 
cent  stamp.  In  this  State  no  writ  or  other  process  is  re- 
quired on  an  appeal  from  a  justice  of  the  peace ;  none  was 
issued  in  this  case,  and  hence  no  stamp  was  required. 

The  defendant  then  moved  to  dismiss  the  action,  for  the 
reason  that  the  original  summons  issued  by  the  justice  was 
not  stamped  with  a  fifty  cent  revenue  stamp,  which  motion 
the  court  also  overruled,  to  which  the  defendants  excepted. 
The  purpose  of  the  summons  was  to  notify  the  defend- 
ants of  the  pendency  of  the  suit  and  to  require  them  to  ap- 
pear thereto.  They  did  appear  and  answered  the  action, 
without  making  any  objection  whatever  to  the  summons, 
and  it  was  too  late  to  object  to  it  afterwards.  Whether  the 
process  was  valid,  or  void  for  the  want  of  a  revenue  stamp, 
was  immaterial  after  the  defendants  had  appeared,  answered 
the  action  and  gone  to  trial  without  objection.  It  is  not, 
therefore,  necessary  that  we  should  determine  whether  the 
summons  was  void  for  the  want  of  a  stamp,  the  amount 
claimed  therein  being  more  than  $100.  We  think  the  court 
committed  no  error  in  refusing  to  dismiss  the  action. 

In  the  Common  Pleas  Court  the  plaintiff' below  recovered 
a  judgment  against  the-  appellants  for  $29  75.  The  appel- 
lants then  moved  the  court  to  tax  the  plaintiff  with  the 
costs  before  the  justice,  the  appellants  having  recovered  a 
judgment  against  him  in  that  court,  but  the  court  overruled 
the  motion  and  rendered  judgment  against  the  appellants 
for  all  the  costs,  both  before  the  justice  and  in  the  Common 
Pleas  Court.  This  was  right.  Section  seventy  of  the  jus- 
tices' act  provides  that  costs  shall  follow  the  judgment  in  the 
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Court  of  Common  Pleas,  or  Circuit  Court,"  with  two  ex- 
ceptions, which  are  stated  in  the  section.  2  G.  &  H.  597. 
This  case  is  not  within  either  of  the  exceptions,  and  hence 
the  costs  follow  the  judgment  The  appeal,  in  legal  effect, 
abrogated  the  judgment  before  the  justice,  and  the  whole 
costs  of  the  case  should  follow  the  judgment  in  the  appellate 
court 
The  judgment  is  affirmed  with  costs,  and  ten  per  cent 


P.  MaieTj  for  appellants. 
8.  C.  StinsoUy  for  appellee. 


Paxton  v.  Dye.  \m^\ 

Witness. — ^Imfeachxeut  Of. — A  bill  of  exceptions  stated  that  E,  a  witness 
who  testified  on  the  trial  on  behalf  of  the  defendant,  "  haying  testified  to 
certain  facts  relevant  and  pertinent  to  the  issue,"  was  asked  on  cross- 
examination,  for  the  purpose  of  laying  the  foundation  for  his  impeach- 
ment, "Did  you  say  to  F  on,  &c.,  at,  &c.,  that  the  goods  were  sold  and  paid 
for  in  good  faith  ?"  to  which  the  witness  answered  in  the  negative.  F 
was  then  called  and  stated  *<  that  E  had  said  that  he  was  called  to  witness 
the  sale,  and  that  he  was  present  and  saw  the  whole  settlement"  The 
defendant  then  oifered  evidence  to  prove  the  good  moral  character  of  £. 

Jleldf  that  the  evidence  was  not  admissible.  1.  Because  there  had  been  no 
impeachment,  the  testimony  of  F  not  being  inconsistent  with  that  of  E.  2. 
Because  it  did  not  appear  that  the  contradiction,  if  any,  was  concerning 
a  material  matter  testified  to  by  E  in  his  examination  in  chief. 

APPEAL  from  the  Wayne  Common  Pleas. 

Prazer,  J. — ^Replevin.  Answer,  1.  General  denial.  2. 
Property  in  one  Fassett.  8.  That  one  Fender  sued  out  a 
writ  of  attachment  against  the  property  of  Fassett,  which 
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was  placed  for  service  in  the  hands  of  the  defendant,  as  sheriff, 
who  by  virtue  thereof  seized  the  property  in  question,  it  be- 
ing the  property  of  Fassett  Reply,  general  denial.  The  evi- 
dence is  not  in  the  record.  The  defendant  appeals  from  a 
judgment  rendered  against  him  over  a  motion  for  a  new  trial. 

A  bill  of  exceptions  shows  that  the  defendant  called  one 
Sell  as  a  witness,  who  "having  testified  to  certain  facts  rele- 
vant and  pertinent  to  the  issue,"  was  asked  on  cross-examina- 
tion by  the  plaintiff  the  following  question,  for  the  purpose 
of  laying  the  foundation  for  his  impeachment:  "Did  you 
say  to  D  and  G  in  Abington^  a  short  time  after  this  suit  was 
brought,  that  you  knew  nothing  about  any  fraud,  that  you 
had  always  understood  that  the  goods  were  paid  for  and 
sold  in  good  faith,  and  that  you  had  never  learned  anything 
to  the  contrary,  or  anything  of  that  kind  ?"  to  which  he 
answered  in  the  negative.  D  and  G  were  afterwards  called 
as  witnesses  for  the  plaintiff,  and  testified  that  they  heard 
Sell  say  "that  he  was  called  to  witness  said  sale;  that  the 
sale  was  made  by  Fassett  to  Dye,  and  that  he,  Sdly  was 
present  and  saw  the  whole  settlement."  The  defendant 
then  offered  to  prove  the  good  moral  character  of  Sell,  but 
the  court  excluded  the  evidence,  and  therein  it  is  claimed 
that  there  was  error. 

The  proposition  of  the  appellant,  that  when  a  witness  has 
been  impeached,  either  by  general  evidence  or  by  particular 
questions,  he  may  be  suiDported  by  general  evidence  of 
good  character,  may  be  conceded,  and  the  question  in  this 
case  will  then  be,  was  the  witness  thus  impeached?  He 
was  not  contradicted  by  the  impeaching  witnesses.  Their 
answers  were  not  at  all  inconsistent  with  his,  as  it  seems  to 
us.  There  was  therefore  no  impeachment.  The  attempt 
was  a  failure,  and  the  rule  already  stated  was  not  violated 
by  the  court,  in  its  refusal  to  receive  the  evidence  offered. 
But  if  the  witness  had  been  directly  contradicted,  it  does 
not  appear  by  the  record  that  it  was  as  to  a  matter  concern- 
ing which  he  had  testified  in  chief,  and  we  understand  that 
the  contradiction,  to  amount  to  an  impeachment,  must  be 
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by  statements  of  the  witness  inconsistent  with  material 
evidence  given  by  him  in  the  body  of  his  testimony,  and 
which  statements  he  does  not  admit  that  he  made. 

The  judgment  is  affirmed,  with  costs. 

W.  A,  BickU  and  W.  A.  Pedcy  for  appelhint. 

N.  H.  Johnsoiiy  J.  B.  Julian  and  J.  F.  Julian,  for  appellee. 


Patten  v.  Stewart. 


Shkbiff's  Sale  — Notice. — Where  after  notice  has  been  given  of  a  sale  of 
real  estate  on  execution,  the  sale  is  enjoined,  it  is  not  proper  to  give  oral 
notice  of  an  adjournment  to  another  day,  and  after  the  dissolution  of  the 
injunction  to  sell  without  a  new  publication.  In  such  case  the  notice  re- 
quired by  the  statute  must  be  giyen  de  novo. 

APPEAL  from  the  Vigo  Circuit  Court. 

Frazer,  J. — ^Ejectment.  There  was  a  special  verdict,  find- 
ing, amongst  other  things,  that  the  plaintiff*  had  become  the 
purchaser  of  the  lands  at  sherifi''s  sale,  under  a  decree  of 
foreclosure  in  his  favor  against  the  defendant,  that  public 
notice  that  the  sheriff's  sale  would  take  place  at  Ac,  on  the 
13th  of  February,  1864,  was  given  by  the  sheriff  for  three 
weeks  in  a  newspaper  of  general  circulation  in  the  county, 
and  by  posting  notices  in  three  places  in  the  township 
where  the  lands  were  situated;  that  on  the  day  thus  ap- 
pointed for  the  sale,  it  was  forbidden  by  injunction  until 
February  17 ;  that  the  sheriff*,  at  the  instance  of  Stewart,  the 
plaintiff,  without  offering  the  property  for  sale,  adjourned  the 
sale  until  July  18,  giving  no  notice  thereof  except  by  ring- 
ing the  court  house  bell,  and  stating  the  adjournment;  that 
on  the  17th  the  injunction  was  continued  in  force  until  the 
20th,  and  on  the  18th  a  similar  adjournment  of  the  sale 
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was  made  by  the  sheriff,  under  the  plaintiff's  direction,  until 
the  22d,  the  fact  of  such  adjournment  being  made  known 
only  as  before;  that  on  the  22d  the  lands  were  sold  and  the 
plaintiff  became  the  purchaser,  Ac.  The  defendant  moved 
for  judgment  in  his  favor  upon  the  verdict,  but  the  mo- 
tion was  overruled  and  judgment  rendered  for  the  plaintiff. 
A  single  question  is  presented  for  our  consideration,  and 
that  is  aa  to  the  sufficiency  of  the  notice  of  the  sale  on  the 
22d  of  February^  it  being  conceded  that  if  it  should  he  held 
insufficient,  the  judgment  must  be  reversed. 

The  notice  was  clearly  insufficient.  The  statute  plainly 
requires  that  "  the  time  and  place  of  making  sale  of  real 
estate  on  execution  shall  be  publicly  advertised  by  the 
sheriff  for  at  least  twenty  days  successively  next  before  the 
day  of  sale"  in  a  newspaper,  and  by  posting  notices,  &c.  The 
ringing  of  bells  and  making  public  oral  proclamation  of  tho 
fact  four  days  before  the  sale  is  not,  either  in  substance  or 
form,  a  compliance  with  this  statute;  and  to  give  it  the 
sanction  of  this  court  would  be  to  open  a  wide  door  for 
abuse  and  wrong.  The  fact  that  an  injunction  had  forbid- 
den the  sale  on  the  day  for  which  it  was  advertised  consti- 
tutes no  reason  for  relaxing  the  requirement  of  the  statute, 
but  quite  the  contrary.  Bidders  learning  of  the  injunction 
would  have  no  motive  to  be  present  on  the  13th,  and  would 
not  consequently  be  likely  to  know  of  the  adjoumn^pnt 
The  case  of  Givan  v.  Doe^  5  Blackf.  260,  was  where  the  sale 
had  been  duly  advertised  for  the  25th  of  June^  and  on  that 
day  the  lands  were  offered  and  bid  off  by  one  who  failed  to 
pay  the  purchase  money.  In  such  a  case  the  statute  author- 
ized the  sheriff  to  re-expose  the  property  on  the  same  or 
any  subsequent  day.  Without  adjourning  the  sale,  the 
officer  offered  the  premises  again  on  the  28th,  and  it  was 
held  that  a  purchaser  with  notice  of  the  facts  took  no  title. 
It  was  said  by  the  court  that  under  such  circumstances  a 
failure  to  give  regular  notice,  if  sanctioned,  would  be  likely 
to  result  in  abuse  and  oppression,  and  that  the  statute 
'^  should  receive  a  construction  less  dangerous  in  its  conse- 
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quencesy  and  better  calculated  to  protect  the  interests  of  all 
concerned."  In  the  case  before  us  there  was  not,  as  in 
Givan  v.  Doe^  an  express  statute  authorizing  a  sale  on  a  sub- 
sequent day,  and  silent  as  to  notice.  Here  there  is  little 
room  for  construction,  and  to  sustain  the  sale  we  must  make 
an  exception  which  the  statute  does  not  make.  To  do  so 
would,  we  think,  tend  in  most  cases  to  work  hardship  and 
injustice.  In  Thornton  v.  Boy  den  y  81  His.  200,  the  Supreme 
Court  of  Illinois  held  that  a  special  trustee  to  sell  lands,  hav- 
ing advertised  strictly  according  to  the  power  given  by  the 
deed,  could  not,  on  the  day  fixed,  postpone  the  sale  until  an- 
other day  without  again  giving  the  regular  notice ;  and  de- 
clared, arguendo y  that  such  is  the  1  aw  as  to  sheriffs.  Richards 
V.  HolmeSj  18  How.  143,  was,  like  the  lUinois  case,  a  sale  by 
a  trustee,  and  it  was  held  that  a  sale  was  good  after  two  ad- 
journments without  giving  full  notice,  but  the  reasoning  of 
the  court  in  that  case  is  by  no  means  satisfactory.  It  was 
said  there  that  "  a  sale  regularly  adjourned,  so  as  to  give 
notice  to  all  persons  present  *  *  *  is,  when  made,  in 
effect,  the  sale  of  which  previous  public  notice  had  been 
given."  This  proposition  will  not  bear  close  examination, 
if  every  bidder  whose  attendance  was  secured  by  the 
original  notice  was  also  present  at  the  adjourned  sale,  it 
would  be  substantially  true.  In  effect,  though  not  in  fact, 
the  sale  would  then  have  been  that  which  was  advertised. 
But  the  statute,  in  terms,  requires  that  the  sale  shall  in 
fact  have  been  advertised  in  a  particular  manner,  and  does 
not  leave  the  consequences  of  a  violation  of  it  open  to  in- 
quiry, for  the  purpose  of  justifying  such  violation. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  render  judgment  for  the  defen- 
dant below. 

J.  Baird  and  C.  Cruft,  for  appellant. 

W.  Macky  T,  J.  Wood  and  S.  C.  Dam^  for  appellee. 
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Lewis  and  Others  v.  Bough. 

HiQHWAT. — Injunction. — Trespass. — Where  the  defendants  threatened  to 
take  possession  of  a  part  of  the  lands  of  the  plaintiff,  remore  his  fences 
and  throw  open  a  great  portion  of  his  lands  to  the  public  and  deprive 
him  of  the  use  thereof,  for  the  purpose  of  opening  a  highway  through  the 
same,  under  an  order  of  the  board  of  county  commissioners,  alleged  to  bo 
void,  and  the  plaintiff  asked  an  order  enjoining  the  defendants, 

Heldj  that  if  the  defendants  committed  the  threatened  trespass,  and  the 
plainUff  established  his  right  at  law,  and  tho  defendants  nevertheless  per- 
sisted in  the  wrongful  use  of  the  plaintiff's  lands  for  the  purposes  of 
a  highway,  then  a  court  of  equity  would  grant  relief,  on  the  grounds 
of  suppressing  litigation,  and  of  preventing  a  multitude  of  suits. 

APPEAL  from  the  Floyd  Circuit  Court 

Gregory,  C.  J. — Tho  appellee  filed  his  complaint  in  the 
court  below  against  the  township  trustee,  the  board  of 
county  commissioners  and  the  supervisor  of  roads  in  his 
district,  to  enjoin  them  from  opening  a  public  highway 
through  his  lands.  The  complaint  alleges  that  the  lands 
of  the  plaintiff  are  inclosed  by  fences;  that  they  are 
farming  lands  and  cultivated  yearly  by  the  plaintiff;  that 
he  has  never  authorized  the  defendants  or  cither  of  them 
to  enter  upon  or  take  possession  of  the  lands,  or  any  part 
thereof,  or  to  remove  any  part  of  his  fences,  for  the  purpose 
of  constructing  either  a  public  or  private  highway,  or  for 
any  purpose  whatever;  that  defendant  iczm,  who  claims 
to  be  supervisor  of  road  district  No.  10,  in  which  the  plain- 
tiff's lands  are  situated,  is  about  to  remove  by  force  and 
violence  the  fencing  on  part  of  the  lands,  and  forcibly 
and  against  the  will  of  the  plaintiff  to  throw  open  a  great 
portion  of  his  lands  to  the  public,  thereby  depriving  him  of 
the  use,  benefit  and  enjoyment  thereof;  that  Lewis  has  by 
written  notice  threatened  to  remove  the  fencing  and  throw 
open  said  land,  and  that  he  assumes  to  act  under  an  order 
of  the  township  trustee,  and  under  the  authority  of  the 
board  of  county  commissioners,  for  the  purpose  of  open- 
ing a  pretended  highway  through  the  lands  of  the  plaintiftl 
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It  is  averred  that  the  order  of  the  county  commissioners 
authorizing  the  opening  of  the  road  is  void,  for  several  rea- 
sons, which  are  specified.  The  defendants  demurred  to  the 
complaint;  the  court  below  overruled  the  demurrer,  and 
this  is  assigned  for  error. 

The  rules  appUcable  to  this  case  are  those  which  are  alike 
applicable  to  nuisances  and  trespasses,  and  are  very  fully 
considered  in  Parker  v.  Winnipiseogee  Lake  Cotton^  ^c,  Co., 
2  Black  545. 

The  general  rule  is  stated  by  Justice  Story,  2  Story's  Eq. 
Jut.,  §  928,  to  be,  "that  courts  of  equity  interfere  in  cases 
of  trespass  to  prevent  irreparable  mischief,  or  to  suppress 
multiplicity  of  suits  and  oppressive  litigation.  For  if  the 
trespass  be  fugitive  and  temporary,  and  adequate  com- 
pensation can  be  obtained  in  an  action  at  law,  there  is  no 
ground  to  justify  the  interposition  of  courts  of  equity." 
The  real  diflBiculty  in  these  cases  is  to  determine  what  is 
irreparable  mischief.  It  is  not,  however,  difficult  in  the 
case  in  judgment  to  determine  that  the  threatened  injury  is 
not  an  irreparable  one.  In  Sidener  et  al.  v.  The  Norris- 
towTty  ^c,  TumpUce  Co.,  23  Ind.  623,  in  speaking  of  the 
case  of  Bolster  v.  Catterlin,  10  Ind.  117,  it  is  correctly  said : 
"That  was  the  unauthorized  act  of  the  supervisor;  he 
W£^  the  agent  of  the  public,  and  was  acting  beyond  his 
power,  and  it  thereby  became  his  own  act,  and  was  a  private 
trespass.  His  act  could  not,  under  the  circumstances,  be  an 
appropriation  of  private  property  for  public  use;  the  owner 
could  at  any  time  resume  possession  of  his  lands.  There  was 
no  right  to  have  compensation,  for  there  waa  no  valid  act 
of  appropriation,  nor  was  there  any  act  that  time  could 
ripen  into  such  appropriation,  save  only  the  statute  of 
limitation." 

The  act  threatened  in  the  case  at  bar  is  "the  removal 
of  fences  for  the  purpose  of  opening  a  pretended  highway 
through  the  lands  of  the  plaintiff."  In  Bolster  v.  Catterliny 
supra,  it  was  averred  "that  the  defendant  had  threatened 
and  intended  to  change  the  road,  and  with  that  view  had 
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actually  commenced  removing  the  fences,"  Davison,  J.,  in 
delivering  the  opinion  of  the  court,  says:  "And  that,  it 
seems  to  us,  avers  simply  an  intent  to  commit  a  naked  tres- 
pass, one  not  irreparable,  but  the  subject  of  full  recompense 
in  damages."  In  the  case  in  judgment  no  act  of  trespass  is 
shown  to  have  been  actually  committed,  and  the  only  pre- 
tended cause  of  action  averred  is  in  equity  and  not  at  law. 
If  the  defendants  commit  the  threatened  trespass,  and  the 
plaintiff  establishes  his  right  at  law,  and  the  defendants 
nevertheless  persist  in  the  wrongful  use  of  the  plaintiff's 
lands  for  the  purposes  of  a  highway,  then  a  court  of  equity 
would  grant  relief,  on  the  ground  of  suppressing  litigation, 
and  of  preventing  a  multitude  of  suits. 

We  have  not  examined  the  validity  of  the  order  of  the 
board  of  county  commissioners,  as  that  question  does  not 
arise  in  this  case,  as  there  is  no  ground  for  the  injunction 
prayed.  The  court  below  erred  in  overruling  the  demurrer 
to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  sustain  the  demur- 
rer to  the  complaint. 

r.  L,  Smith  and  M.  C.  Kerr,  for  appellants. 

J.  H.  Stotsenburg  and  T.  M.  BrowUy  for  appellee. 


Bunch  v.  Btjnch. 


HusBAKD  AKD  WiFB. — ^DsED. — Pleabiro. — Suit  to  qoiet  the  title  and  to  re- 
cover the  possession  of  land.  The  complaint  aUeged  that  the  plaintiff  had 
been  the  wife  of  the  defendant,  and  that  while  she  was  his  wife  the  defez^ 
dant  had  conveyed  to  her  a  tract  of  land;  that  the  consideration  of  such 
conveyance,  as  expressed  therein,  was  the  sum  of  $800,  which  the  defen* 
dant  had  received  of  the  separate  estate  of  the  wife,  about  one>half  of 
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which  had  been  applied  to  the  purchase  of  said  real  estate,  and  the  desire 
of  the  defendant  to  provide  comfortably  for  his  wife ;  that  the  plaintiff  had 
afterwards  procured  a  divorce  from  the  defendant,  in  a  county  other  than 
that  in  which  the  land  was  situated,  and  that  by  the  terms  of  the  decree  her 
title  to  the  land  had  been  confirmed.  The  defendant  answered,  admitting 
the  execution  of  the  deed,  but  denying  that  he  had  ever  received  anything 
from  his  wife  by  the  marriage,  and  alleging  that  in  fact  she  never  had  any 
separate  estate  whatever ;  that  during  the  marriage  the  plaintiff  frequently 
abandoned  her  home  without  cause,  and  that  in  the  hope  that  she  would 
be  more  contented,  and  because  of  her  repeated  requests,  defendant  con- 
veyed said  land  to  her,  and  for  no  other  consideration  whatever;  that  de- 
fendant did  not  at  that  time  know  that  the  plaintiff  had  been  guilty  of 
adultery,  but  that  in  fact  she  had ;  that  the  said  real  estate  was  all  the 
property  owned  by  defendant  except  a  small  amount  of  personal  property, 
not  more  than  enough  to  pay  his  debts ;  that  the  plaintiff,  knowing  that 
the  defendant  was  then  residing  on  said  land,  had  instituted  proceedings 
against  him  for  a  divorce  in  another  county,  and  had,  upon  an  affidavit 
that  defendant  was  not  a  resident  of  the  State,  fraudulently  procured  a 
decree  of  divorce  upon  a  publication  of  notice,  and  without  actual  notice 
to  the  defendant. 

JJeld,  that  the  deed,  having  been  executed  during  coverture,  was  void  in 
law. 

Held,  also,  that  such  conveyances,  though  void  in  law,  are  sometimes  upheld 
and  confirmed  by  courts  of  equity,  in  clear  cases,  where  such  confirma- 
tion is  demanded  by  the  dictates  of  right  and  justice. 

HM,  also,  that  the  complaint  presents  such  a  case  as,  prima  fade^  to  justify 
the  exercise  of  the  chancery  powers  of  the  court  in  upholding  the  con- 
veyance. 

HM^  also,  that  the  facts  presented  in  the  answer  make  such  a  case  as  to 
forbid  the  exercise  of  the  chancery  powers  of  the  court  to  sustain  the 
conveyance. 

JIM^  also,  that  the  court  granting  the  divorce  to  the  wife  had  no  jurisdic- 
tion to  make  any  valid  decree  as  to  the  land,  which  was  situated  in 
another  county. 

Htld^  also,  that  as  the  action  was  to  quiet  title,  and  not  simply  to  recover  the 
possession  of  real  estate,  it  was  proper,  if  not  absolutely  necessary,  that 
the  defendant  should  specially  plead  all  matters  in  confession  and  avoid- 
ance of  the  complaint. 


APPEAL  from  the  yfarren  Circuit  Court. 

EuJOTT  J. — Suit  by  Mary  JaTie  Bunch  against  the  ap- 
pellant, WHMs  Bunchy  to  quiet  the  title  to  certain  lands  and 
to  recover  the  possession  thereof.  The  complaint  alleged 
the  following  facts:  That  on  the  22d  day  of  January y 
Vol.  XXVI.— 26. 
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1862,  said  Willis  Bunchy  who  was  then  the  husband  of  said 
Mary  Jane,  conveyed  to  her  the  land  in  controversy,  by  deed 
in  fee  simple,  the  consideration  of  which  is  thus  stated  in 
the  deed:  "That  he,  the  said  WiUis^  has  received  of  the 
said  Mary  Jane  the  sum  of  about  $800,  through  and  by 
virtue  of  his  marriage  with  said  Mary  JanCy  and  in  further 
consideration  that  he,  the  said  WiUiSj  has  used  of  said  sum 
of  $800,  so  received  by  and  on  account  of  his  said  mar- 
riage with  said  Mary  JanCy  about  the  sum  of  $400,  in  the 
purchase  of  and  in  part  payment  for  the  real  estate  herein- 
after conveyed,  and  for  the  further  consideration  ^at  the 
said  WiUiSj  for  and  on  account  of  the  natural  love  and 
affection  he  bears  for  his  said  wife  Mary  JanCj  and  to  make 
her  whole  against  the  money  received  of  her  as  aforesaid, 
is  desirous  of  making  her  comfortable  in  this  life."  It 
is  further  alleged  that  said  WiUis;  in  addition  to  the  $800 
stated  in  the  deed,  received  the  further  sum  of  "about 
$1,200,  of  the  separate  and  individual  property  of  said 
Mary  Janef  that  the  deed  was  executed  by  said  WilUs 
and  received  by  her  in  good  faith,  and  for  the  consider- 
ation therein  expressed;  that  at  the  3Iay  term,  1865,  of 
the  Court  of  Common  Pleas  of  Montgomery  county,  IndU 
anay  she  obtained  a  divorce  from  said  Willis,  and  by  the 
judgment  and  decree  of  said  court  her  title  to  the  land  in 
controversy  was  in  all  things  confirmed  and  held  valid. 
The  complaint  prayed  that  her  title  to  the  land  be  quieted, 
and  for  the  possession  thereof.  A  copy  of  the  decree  of 
divorce  in  the  Montgomery  Common  Pleas  Court  is  made  a 
part  of  the  complaint,  but  it  does  not  contain  the  complaint 
for  divorce  on  which  the  decree  was  rendered. 

The  defendant  filed  an  answer,  the  substance  of  which 
is  as  follows :  The  deifendant  admits  the  execution  of  the 
deed  mentioned  in  the  complaint,  but  denies  that  he  ever 
received  any  sum  of  money  of  or  from  said  plaintift*  by 
virtue  of  his  said  marriage  with  her,  or  that  he  used  any 
money  belonging  to  or  obtained  from  her  in  the  purchase 
of  the  land  described  in  the  complaint ;  that  said  3Iary  Jane 
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was  exceedingly  poor  at  the  time  of  their  marriage,  which 
occurred  some  twenty-six  years  prior  to  the  date  of  filing 
said  answer,  as  was  also  said  defendant;  that  some  ten 
or  eleven  years  before  the  date  of  the  answer,  they  sold 
and  conveyed  her  interest  in  certain  real  estate  in  Miami 
county,  Indiana,  and  the  defendant  received  in  payment 
therefor  two  horses  and  a  saddle,  without  any  agreement 
or  understanding  between  them,  express  or  implied,  that 
he  was  to  account  to  her  therefor ;  that  said  property  was 
received  by  him  and  used  for  the  common  benefit  of  their 
famil}^,  and  was  not  expended  in  the  purchase  of  said  land; 
that  said  property  was  the  only  property  or  money  he  ever 
received  through  or  by  virtue  of  his  marriage  with  the 
plaintifl',  and  that  she  never  had  any  other  separate  estate; 
that  they  were  mamed  in  1839,  and  afterwards  had  two 
children,  both  boys,  the  fruit  of  their  marriage;  that  soon 
after  their  marriage  she  exhibited  a  restless  and  discon- 
tented disposition;  that  when  their  children  were  quite 
small,  she  frequently  abandoned  the  defendant  and  left  the 
children  without  her  care  for  weeks  at  a  time,  whilst  she 
was  in  search  of  company  more  congenial  to  her  feelings; 
that  from  these  ramblings  at  times  she  voluntarily  returned, 
but  at  other  times  she  remained  absent  until  defendant 

went  to  her  and  urged  her  to  return ;  that  in  the  year 

she  left  him  and  the  children  and  went  to  the  State  of 
Jbica,  among  strangers,  with  the  purpose,  as  the  defendant 
believed,  of  finally  abandoning  him,  and  so  remained  in 
Iowa  for  five  months,  during  which  time  one  of  their  chil- 
dren sickened  and  died ;  that  grieved  at  the  loss  of  his  child, 
and  hoping  that  that  sad  event  would  tend  to  reform  her, 
and  in  that  event  being  willing  to  forgive  and  forget  the 
past,  he  went  to  loiva,  and,  on  her  promise  to  do  better  in 
the  future,  brought  her  home  again;  that  for  a  conside- 
rable time  thereafter  her  conduct,  to  all  outward  appearan- 
ces, was  unobjectionable,  and  she  seemed  comparatively 
contented,  but  frequently  importuned  and  entreated  him  to 
convey  the  land  to  her,  which  then  appeared  to  be  her  only 
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cause  of  discontent;  that  yielding  to  her  importunities,  ho- 
ping thereby  to  render  her  contented,  and  for  the  sole  pur- 
pose of  inducing  her  to  remain  with  him,  and  without  any 
other  consideration  whatever,  he  executed  to  her  the  deed 
set  out  in  the  complaint;  that  at  the  time  of  executing  the 
deed,  the  defendant  did  not  know  or  suspect  that  the  plain- 
tiff had  "been  guilty  of  infidelity  to  her  marriage  vow,  by 
becoming  an  adulteress,  but  that  in  fact  she  had  been  guilty 
of  adultery  with  one  Martin  Nem^  who  at  the  time  was  liv- 
ing with  them,  a  short  time  before  the  execution  of  said 
deed,  and  that  she  had  been  guilty  of  adultery  with  other 
pei'sons  to  the  defendant  unknown,  at  different  times  and 
places,  to  hira  also  unknown,  prior  to  the  execution  of  the 
deed,  all  of  v/hich  she  carefully  concealed  from  the  defen- 
dant; that  the  land  in  dispute  was  all  the  property  owned 
by  the  defendant  at  the  time,  except  a  wagon  and  team  and 
a  few  other  small  items,  of  little  value,  which  said  property 
was  not  more  than  sufficient  to  pay  his  then  existing  debts ; 
that  soon  after  the  deed  was  executed,  the  plaintiff  became 
restless  and  dissatisfied  and  abandoned  the  defendant  several 
times,  and  finally  was  only  induced  to  return  by  the  defend- 
ant agreeing  to  rent  the  farm  out  and  remove  to  Ci^awfords- 
ville,  in  Montgomery  county,  which  he  did ;  that  they  had  only 
lived  there  a  short  time  when  she  again  abandoned  him,  and 
he  then  went  back  again  to  his  farm;  that  during  all  the 
time  they  resided  in  CrawfordsviUe^  the  plaintiff,  without  the 
knowledge  of  the  defendant,  kept  up  a  correspondence 
with  one  Dan.  Shepman,  "a  man  of  base  character  for 
lewdness,"  who  resides  in  Warre7i  county ;  that  the  plaintiff 
i*emained  in  the  vicinity  of  CrawfordsviUe,  and  knowing 
that  the  defendant  was  residing  on  the  land  in  controversy, 
in  Warren  county,  filed  a  complaint  for  divorce  in  the  Court 
of  Common  Pleas  of  Montgomery  county,  and  procured  an 
affidavit  to  be  filed  that  the  defendant  was  not  a  resident  of 
the  State,  and  thereupon  procured  notice  by  publication, 
and  finally  fraudulently  procured  a  decree  of  divorce,  with- 
out any  actual  notice  to  the  defendant. 
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The  court  sustained  a  demurrer  to  the  answer,  for  the 
reason  that  it  did  not  state  facts  sufficient  to  bar  the  action, 
to  which  the  defendant  excepted.  The  court  then  rendered 
a  decree  and  judgment  in  favor  of  the  plaintift^  in  accord- 
ance with  the  prayer  of  the  complaint. 

The  ruling  of  the  court  on  the  demurrer  to  the  answer 
raises  the  only  question  in  the  case.  The  deed  to  the  land 
in  question,  executed  by  the  defendant  to  the  plaintiff  dur- 
ing their  coverture,  was  void  in  law.  This  is  not  questioned 
by  the  plaintiff's  counsel;  indeed  the  complaint  praying  that 
the  title  may  be  vested  and  quieted  in  her  is  based  on  the 
assumption  that  the  deed  is  void  at  law,  and  appeals  to  the 
equity  powers  of  the  court  for  its  confirmation.  Such  con- 
veyances, though  void  at  law,  are  sometimes  upheld  and 
confirmed  by  courts  of  equity.  The  confirmation  of  such 
contracts  is  not  a  right  to  be  enforced  in  all  cases.  Such 
claims  are  addressed,  to  the  sound  discretion  of  the  court, 
and  are  only  confirmed,  after  a  most  cautious  examination, 
in  clear  cases,  where  such  confirmation  is  demanded  by  the 
clearest  dictates  of  right  and  justice.  Shepard  v.  Shepard^ 
7  Johns.  Ch.  R.  57;  WaUingsford  Y.Allen,10  Peters  583; 
2  Story's  Eq.  Jur.,  §§  1372, 1374;  Fritz  v.  FrUz,  23  Ind.  388. 

In  the  case  at  bar,  the  complaint  presents  such  a  case  as 
prima  fade  to  justify  the  exercise  of  the  chancery  powers  of 
the  court  in  upholding  the  conveyance.  It  alleges  a  valuable 
consideration  paid  by  the  wife,  as  well  as  the  meritorious 
one  of  a  desire  on  the  part  of  the  husband  to  make  a  reas- 
onable provision  for  his  wife,  and  alleges  that  it  was  done  in 
good  faith.  But  the  answer  of  the  defendant,  to  which  the 
demurrer  was  sustained,  presents  a  very  different  state  of 
fSa^ts.  It  denies  that  the  land  was  purchased  in  whole  or 
in  part  with  money  or  property  received  from  or  through 
the  wife,  or  that  defendant  ever  received  anything  from  her 
or  her  separate  property,  except  two  horses  and  a  sad- 
dle, which  had  been  used  for  the  common  benefit  of  the 
family,  without  any  promise  or  agreement  on  the  part  of  the 
husband  to  account  to  the  wife  therefor.    It  avers  that  the 
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only  consideration  for  the  conveyance  was  a  desire  to  quiet 
her  importunities,  and  induce  her  to  remain  with  him  as  a 
contented  wife ;  that  the  land  so  conveyed  was  all  the  land 
held  or  possessed  by  the  defendant,  and  that  he  did  not 
possess  other  property  more  than  sufficient  to  pay  his 
debts.  It  charges  her  with  adultery,  and  alleges  that  soon 
after  the  execution  .of  the  deed  she  became  discontented, 
and  after  inducing  him  to  move  to  CraicfordsviUe^  abandoned 
him,  and  finally  procured  a  decree  of  divorce  by  fraud, 
without  his  knowledge.  These  facts,  we  think,  are  well 
pleaded,  and  if  true  as  alleged,  and  their  truth  is  admitted 
by  the  demurrer,  present  such  a  case  as  forbids  the  exercise 
of  the  chancery  powers  of  the  court  to  confirm  and  uphold 
a  conveyance  void  at  law. 

It  is  claimed  by  the  appellee  that  the  Court  of  Common 
Pleas  of  Montgomery  county,  in  decreeing  the  divorce,  de- 
creed to  the  plaintiff  this  land  in  lieu  of  alimony.  This  the 
court  had  no  power  to  do.  ITor  does  the  copy  of  that  de- 
cree, which  is  made  a  part  of  the  complaint,  sustain  the 
assumption.  It  shows  a  decree  and  judgment  for  $1,000 
as  alimony,  besides  an  attempted  confirmation  of  her  title 
to  the  land.  But  the  decree  vesting  the  title  of  the  land  in 
the  plaintiff  was  void  for  the  want  of  jurisdiction  in  the 
court  over  the  land,  which  was  situated  in  another  county. 
2  G.  &  H.,  §  28,  p.  56. 

But  it  is  insisted  by  the  appellee  that  under  section  596, 
2  G.  &  H.,  283,  the  only  answer  permissible  in  such  cases  is 
a  denial  of  the  allegations  of  the  complaint,  under  which 
all  matters  of  defense  may  be  given  in  evidence.  In  this 
we  think  he  is  in  error.  Without  admitting  that  an  ans- 
wer in  confession  and  avoidance  may  not  be  filed  in  an  ac- 
tion simply  for  the  recovery  of  the  possession  of  real  estate,  it 
is  sufficient  to  say  that  the  statute  does  not  apply  in  this  case. 
It  is  true  that  the  plaintiff  here  demands  the  possession  of 
the  land,  but  the  primary  object  of  the  complaint  is  first  to 
procure  the  aid  of  the  chancery  powers  of  the  court  to 
confirm  a  title  void  at  law,  on  which  void  title  the  claim  for 
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possession  is  based,  and  without  that  aid  the  plaintifi*  must 
fail  in  the  suit,  and  to  procure  such  aid  it  was  necessary 
that  the  plaintiff  should  specifically  state  the  facts  relied  on 
OS  entitling  her  thereto.  In  such  a  case  it  is  proper,  if  not 
absolutely  necessary,  that  the  defendant  should  answer 
specially  any  matter  of  defense  that  he  may  have  by  way 
of  confession  and  avoidance. 

We  think  the  answer  sufficient  to  bar  the  action,  and 
that  the  court  erred  in  sustaining  the  demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  answer,  and  for  further  proceedings. 

X  McCabe^  for  appellant.  iz 

J.  M.  BuUer,  for  appellee. 


Dblawteb  v.  Thb  Sand  Creek  DrrcmNo  Compant. 

DxTCHiNG. — Suit  oh  Assesbment  70B. — In  a  suit  bj  a  ditohing  company, 
to  recover  an  assessment  made  upon  land  improved  by  a  ditch  constructed 
through  it,  it  is  not  necessary  that  an  estimate  of  the  final  cost  of  com- 
pleting the  work  contemplated  should  be  made  before  suit  is  brought. 

Paaixinq  Association. — Existence  of. — Under  the  act  authorising  the 
organixation  of  associations  for  the  purpose  of  constructing  levees 
and  drains,  the  existence  of  such  associations  must  be  judicially  taken 
notice  of  by  the  courts  of  the  county  or  counties  in  which  the  articles  of 
asspciation  are  recorded;  and  the  Supreme  Court,  on  appeal,  will  pre- 
sume that  the  action  of  the  lower  court,  in  the  determination  of  this 
question,  was  correct. 

APPEAL  from  the  Madison  Circuit  Court. 
Ray,  J. — ^Action  upon  an  assessment  made  upon  certain 
land  owned  by  the  appellant,  and  which  was  improved  by 
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a  ditch  constructed  through  the  same.  A  demurrer  to  the 
complaint  was  overruled.  The  objections  to  the  complmnt 
stated,  but  not  discussed  in  the  appellant's  brief,  present, 
with  one  or  two  exceptions,  questions  already  disposed  of 
by  this  court,  in  accordance  with  the  ruling  of  the  conrt  be- 
low in  this  case.  Anderson  v.  The  Kerns  Draining  Co.,  14 
Ind..l99 ;  Ed  River  Draining  Association  v.  Tbpp,  16Ind.  242. 
It  is  also  objected  that  no  estimate  of  the  final  cost  of  com- 
pleting the  work  contemplated  had  been  made.  There  seems 
to  be  no  such  requirement  in  the  statute.  It  might  perhaps 
be  matter  of  defense,  that  the  amount  demanded  was  a 
greater  assessment  upon  the  resulting  benefit  to  all  parties 
liable,  over  and  above  the  damages  to  be  paid  to  persons 
injured,  than  would  be  required  to  complete  the  work. 

An  answer  in  several  paragraphs  was  filed,  in  which  ques- 
tions involving  thd  existence  of  the  corporation  are  pre- 
sented. The  act  under  which  the  corporation  was  organ- 
ized, declares  that  "the  existence  of  such  corporation  shall 
be  judicially  taken  notice  of  in  the  courts  of  the  county,  or 
counties,  in  which  the  articles  are  so  recorded,  without 
specially  pleading  the  same."  The  judge  before  whom  the 
question  is  presented  must  determine  from  an  inspection 
of  the  county  records  whether  the  corporation  has  been 
legally  organized.  There  being,  however,  no  provision 
for  bringing  these  records  to  us,  and  as  we  cannot  go  to 
them,  we  must  always  presume  the  action  of  the  lower 
court  to  have  been  correct,  in  the  determination  of  this 
question. 

Error  is  assigned  upon  the  giving  and  refusal  of  certain 
instructions  to  the  jury.  We  have  carefully  examined  the 
instructions  as  given  and  refused,  and  we  regard  the  ruling 
of  the  court  as  proper,  and  as  presenting  the  case  fairly  to 
the  jury.  We  do  not  regard  it  as  our  duty  to  incumber  the 
reports  with  the  mass  of  instructions  presented  for  the  con- 
sideration of  the  jury  in  the  Circuit  Court. 

There  was  a  general  finding  for  the  plaintiff!  In  answer 
to  a  special  question  by  the  appellant,  the  jury  found  that 
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thirty  acres  of  the  land  was  benefited.  The  assessment 
was  made  upon  eighty  acres.  The  amount  in  money  fixed 
by  the  general  verdict  and  by  the  special  finding  is  the 
same,  and  the  only  difierence  between  the  findings  is  that 
by  the  general  verdict  the  lien  attaches  to  the  eighty  acres 
described  in  the  complaint,  and  by  the  special  finding  it 
would  be  limited  to  the  thirty  acres  found  to  have  been 
benefited.  If  the  special  finding  by  the  jury  had  been  suf- 
ficient to  authorize  a  judgment  for  either  the  appellant  or 
appellee,  it  would  probably  have  controlled  the  judgment 
rendered  by  the  Circuit  Court.  But  no  effort  was  made  by 
the  appellant  to  require  a  description  of  the  premises  bene- 
fited, and  the  answer  to  the  interrogatory,  as  it  stands,  must 
be  rejected.  The  party  asking  that  a  special  finding  shall 
control  a  general  one,  must  see  to  it  that  his  finding  is 
sufiicient. 

The  judgment  is  aflirmed,  with  ten  per  cent,  damages 
and  costs. 

W.  B.  Pierse  and  H.  D.  Thompsoiij  for  appellant. 

jff.  Cravens  and  W.  March,  for  appellee. 


Ehrman  v.  Erameb. 

8h]^t7y'8  Sale — T&usts. — A  and  B  were  parties  to  a  bill  of  exchange, 
which  was  drawn  by  A,  payable  to  his  order  at  the  C.  bank,  and  accepted 
by  B.  The  bill  was  made  by  A  and  B  for  their  equal  benefit,  and  was  dis- 
counted by  said  bank  for  their  benefit,  each  receiying  one  half  of  the  pro- 
ceeds thereof,  and  each  agreeing  that  he  would  pay  one  half  of  the  same 
when  it  became  due.  Befbre  the  bill  became  due,  A  deposited  in  the 
hi^nds  of  B  cash  securities,  bills,  notes  and  accounts  on  divers  persons, 
to  an  amount  sufficient  to  pay  his  portion  of  the  bill  when  the  same 
became  due,  which  were  coUeoted  by  B.    B  did  not  pay  the  bill  when  it 
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became  due,  but  suffered  a  suit  to  be  brought  on  it,  and  a  judgment  to  be 
rendered  against  himself  and  A,  for  the  amount  thereof,  with  interest. 
Afterwards  B  caused  an  execution,  issued  on  the  judgment,  to  be  leyied 
upon  the  land  of  A,  which  was  sold  bj  the  sheriff  by  virtue  of  said  exe- 
cution and  levy,  and  was  purchased  at  such  sale  bj  B. 
Jldldj  that  it  was  the  duty  of  B  to  pay  the  bill  when  it  became  due;  that 
after  having  permitted  the  debt  to  pass  into  judgment  and  become  a  lien 
on  the  land  of  A,  it  was  the  duty  of  B  to  pay  the  judgment  and  discharge 
the  lien,  and  this  duty  was  inconsistent  with  the  character  B  assumed  as 
a  purchaser  of  the  land. 

APPEAL  from  the  Vanderburgh  Circuit  Court 
Ray,  J. — Action  by  the  appellee  to  recover  possession  of 
real  estate.  The  appellant  answered  that  on  the  9th  day  of 
Mayy  one  WheeUr^  president  of  the  Canal  Bankj  recovered  a 
judgment  for  the  use  of  said  bank  against  the  said  plaintiff 
and  the  defendant,  by  default,  for  the  sum  of  $302  75,  be- 
sides costs  of  suit,  taxed  at  % ;  that  the  basis  of  said 

suit  and  judgment  was  a  domestic  bill  of  exchange  drawn 
by  the  plaintiff  and  accepted  by  the  defendant  for  the 
sum  of  $300,  payable  at  said  bank,  two  months  after  date ; 
that  said  bill,  so  drawn  and  accepted  as  aforesaid,  was  deliv- 
ered to  the  said  bank  to  renew  a  former  indebtedness  of  this 
defendant  to  said  bank  for  the  sum  of  §150,  and  also  to  enable 
the  said  plaintiff  to  receive  from  the  said  bank  the  sum  of 
$150  as  a  loan,  and  that  although  the  said  bill  of  exchange 
was  drawn  as  aforesaid  by  the  plaintiff,  and  accepted  by  the 
defendant,  yet  the  same  was  in  fact  their  joint  debt,  and  was 
made  and  discounted  at  said  bank  for  the  equal  benefit  of  the 
said  plaintiff  and  defendant,  each  receiving  the  sum  of  $150, 
of  the  proceeds  of  the  said  bill. 

The  defendant  further  avers,  that  a  few  days  before  the 
said  bill  of  exchange  became  due,  he  delivered  to  the  said 
plaintiff  notes  and  accounts  upon  divers  persons  in  the  city 
of  EoansviUcy  to  the  amount  and  value  of  $280,  which  the 
plaintiff  received,  and  then  and  there  promised  the  de- 
fendant to  collect  the  same  and  to  pay  off  and  take  up  the 
said  bill  when  the  same  should  become  due ;  and  although 
the  plaintiff'  collected   the  said   notes  and  accounts  so 
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transferred  to  him  by  the  defendant,  yet  the  plaintiff  fraudu- 
lently neglected  and  refused  to  pay  off  and  take  up  the  said 
bill  of  exchange,  as  he  had  agreed  to  do,  and  suffered  tlie 
same  to  be  protested  for  non-payment,  and  to  go  into  suit 
and  judgment  as  aforesaid.  The  defendant  further  avers 
that  at  the  time  the  said  judgment  was  rendered  the  plain- 
tiff appeared  in  court,  without  any  notice  to,  and  in  the  ab- 
sence of,  this  defendant,  and  fraudulently  procured  the  judg- 
ment to  be  rendered  against  this  defendant  as  principal  and 
himself  as  surety,  with  an  order  that  the  defendant's  property 
should  first  bo  sold  to  satisfy  the  same ;  that  afterwards  the 
said  plaintiff,  as  the  defendant  is  informed  and  believes, 
fraudulently  caused  an  execution  to  be  issued  upon  the  said 
judgment,  by  virtue  of  which  the  premises  in  said  com- 
plaint described  (which  were  then  the  property  of  the  de- 
fendant) were  levied  on  and  sold  by  the  sheriff  of  Vander- 
burgh county  for  the  sum  of  $25,  to  John  A.  Reitz^  John 
A.  Haney  and  the  said  plaintiff*;  that  in  accordance  with 
said  sale,  on  the  26th  day  of  July^  1862,  the  premises  were 
conveyed  to  them  by  the  said  sheriff  by  a  deed  in  duo 
form  of  law,  a  copy  of  which  is  filed  as  a  part  of  the  an- 
swer. And  the  defendant  further  avers,  that  the  said  plain- 
tiff has  no  interest  in  or  title  to  the  said  premises  except  by 
virtue  of  the  said  judgment  and  sale  and  the  conveyance  so 
made  by  the  said  sheriff,  which  the  defendant  avers  to  have 
been  and  to  be  wholly  fraudulent  and  void  as  to  the  said 
plaintiff.  The  answer  concludes  with  a  prayer  that  the 
sheriff's  deed,  as  to  the  said  plaintiff,  may,  by  a  decree  of 
the  court,  be  set  aside  and  decreed  to  be  null  and  void, 
and  that  the  defendant's  title  to  the  said  undivided  third  part 
of  said  land  and  premises  may  be  quieted,  and  for  all  other 
proper  relief.  A  copy  of  the  sheriflf's  deed  is  set  out  in  the 
record. 

To  this  paragraph  the  appellee  filed  a  demurrer,  which 
was  sustained,  and  the  appellee  had  judgment,  to  which  the 
appellant  excepted.  The  appellant,  by  leave  of  the  court, 
filed  a  second   paragraph  of  his  answer,  which   is   aa 
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follows :  "  The  defendant,  for  further  answer,  says  that  on 
the  12th  day  of  FebruaTy,  1861y  the  defendant  and  plaintiff 
became  and  were  parties  to  a  domestic  till  of  exchange  for 
the  sum  of  $300,  the  defendant  being  the  drawer  and  the 
plaintiff  the  acceptor,  which  was  and  is  in  the  words  and 
figures  following,  to- wit : 

"Exchange  for  $300." 

"EvANSViLLE^  Ind.,  February  12, 1861." 

"  Two  months  after  date  of  this  only  bill  of  exchange, 
pay  to  the  order  of  myself,  at  Caned  Banky  §300,  for  value 
I'eceived,  without  relief  from  valuation  or  appraisement  laws. 
The  drawers  and  acceptors  severally  waive  protest  and  all 
notice  of  non-payment  of  this  draft.  Charge  to  account 
of  your  obedient  servant.  "  Philip  JKramer." 

"To  E.  J.  Ehrman,  Evansvilley  LidJ' 

"Accepted.    E.  J.  Ehrman." 

"  That  said  bill  of  exchange  was  made  by  the  agreement 
of  the  said  parties,  and  was  on  said  12th  day  of  February^ 
discounted  by  the  said  bank  for  their  mutual  benefit, 
each  receiving  the  sum  of  §150,  the  proceeds  of  the 
same;  that  it  was  then  and  there  agreed  that,  as  the  said 
bill  of  exchange  had  been  made  and  discounted  for  the 
benefit  of  the  said  parties,  each  should  pay  one-half  of 
the  same,  whenever  it  should  become  due  and  payable. 
The  defendant  further  avers,  that  before  the  time  when 
the  said  bill  became  due,  to-wit:  on  the  1st  day  of  Aprils 
1861,  the  defendant  deposited  in  the  hands  of  the  plaintiff 
cash  securities,  viz,  bills,  notes  and  accounts,  to  the  value 
of  §280,  and  the  plaintiff  then  and  there,  in  consideration 
of  the  premises,  undertook  and  agreed,  to  and  with  the 
defendant,  to  pay  off  and  take  up  the  said  bill  of  exchange 
when  the  same  should  become  due;  that  the  plaintiff 
fraudulently  neglected  and  refused  to  take  up  the  said  bill, 
and  suffered  a  suit  to  be  brought  and  a  judgment  to  be  ren- 
dered thereon  against  both  the  plaintiff  and  this  defendant, 
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by  default,  in  the  Court  of  Common  Pleas  of  Vander- 
burgh  county,  on  the  9th  day  of  May^  1861,  for  the  sum 
of  $302  75,  being  the  amount  of  said  bill  with  the  interest 
thereon.     This  defendant  further  avers,  that  afterwards, 

on  the  day  of ,  1862,  the  plaintiff,  with  intent 

to  cheat  and  defraud  this  defendant,  fraudulently  caused 
an  execution  to  be  issued  upon  the  said  judgment  to  the 
sheriff  of  said  county,  and  fraudulently  caused  the  same 
to  be  levied  upon  the  premises  in  the  plaintiff's  complaiiit 
described,  which  were  then  the  property  of  this  defendant, 
and  were  of  the  value  of  $2,000;  that  afterwards,  by  virtue 
of  the  said  execution  and  levy,  the  premises  were  sold  by  the 
said  sheriff,  and  were  fraudulently  purchased  by  the  said 
plaintiff  for  the  sum  of  $25 ;  and  that  afterwards,  to- wit :  on 
the  26th  day  of  July^  1862,  in  pursuance  of  said  sale,  the 
plaintiff  fraudulently  procured  the  same  to  be  conveyed  by 
the  said  sheriff,  by  a  deed  in  due  form  of  law,  to  John  A. 
BeitZj  John  A.  Haney  and  the  said  plaintiff,  a  copy  of  which 
said  deed  is  filed  herewith,  as  part  of  this  answer.  And  the 
defendant  further  avers  that  the  said  plaintift'  has  no  title  to, 
nor  interest  in,  the  said  premises,  except  by  virtue  of  the  said 
sale  and  conveyance  so  made  by  the  said  sherift*,  and  which  . 
the  defendant  avers  to  be  wholly  fraudulent  and  .yoid  as  to Jbhe 
interest  of  the  said  plaintiff  in  the  said  prenzise0r>  The  de- 
fendant therefore  prays  that  the  said  sheriff's  d^ed  may,  by*  a  ■ 
decree  of  this  court,  be  set  aside  and  adjudged  frauddlent  and 
void  as  to  the  said  plaintiff,  and  that  the  title  c^  t|jie,4c^E||iiV  > 
ant  to  the  said  undivided  one-third  part  of  thi^  said  premi^ ..-  •' 
ses  demanded  by  the  plaintiff  may  be  quieted,  aftMbiwlll 
other  proper  relief." 

The  appellee  filed  a  reply  alleging  that  the  judgment 
mentioned  was  obtained  upon  due  service  upon  both  de- 
fendants, and  that  before  judgment  said  Kramer  appeared 
and  filed  an  answer,  alleging  that  he  was  the  surety  of 
Ehrman  upon  said  bill  of  exchange,  and  upon  default  the 
court  so  found,  and  decreed  that  the  property  of  Kramer 
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should  not  be  resorted  to  until  the  property  of  Ehrman  had 
been  exhausted ;  that  execution  had  been  issued  upon  the 
judgment  and  upon  a  sheriff's  sale  thereon  the  property 
wtw  purchased  by  said  plaintiff  and  others,  and  that  he 
acted  in  good  faith.  To  this  reply  a  demurrer  was  over- 
ruled, and  judgment  for  the  plaintiff  was  rendered  for  the 
possession  of  tbe  premises- 
It  will  be  observed  that  the  appellee  does  not  deny  that 
he  received  certain  claims  upon  third  parties  from  the 
appellant,  and  agreed  in  consideration  thereof  to  pay  the 
bill  of  exchange  when  the  same  should  become  due.  So 
far  as  that  issue  was  involved,  it  was  of  no  importance 
whether  or  not  he  was  simply  surety  for  the  plaintiff  upon 
the  bill  of  exchange.  The  question  remains  whether,  hav- 
ing received  funds  from  the  appellant  to  discharge  a  debt 
owing  by  appellant,  and  having  assumed  to  pay  the  debt, 
the  appellee  may  stand  by  and  permit  judgment  to  go 
upon  the  indebtedness,  and  purchase  in  appellant's  property, 
and  hold  the  title  for  his  own  benefit. 

In  the  case  of  Oldham  v.  Jones  et  al.y  5  B.  Monroe  458, 
where  an  agent  appointed  to  pay  taxes  on  the  land  of  a 
non-resident  suffered  the  same  to  be  sold  for  taxes  at  a 
sntiall  price  and  bought  it  himself,  it  was  held  that  his  pur- 
chase was  in  trust  for  the  benefit  of  the  owners.  In  the 
case  of  The  Bank  of  Orleans  v,  Torrey  d  aL,  7  Hill  260,  it 
was  said  that  the  rule  of  equity  that  one  placed  in  a  situ- 
ation of  trust  and  confidence  in  reference  to  the  subject  of  a 
sale  cannot  be  a  purchaser  on  liis  own  account,  is  not  con- 
fined to  a  particular  class  of  individuals,  such  as  guardians, 
trustees  und  solicitors,  but  applies  to  all  persons  coming 
within  its  principle,  and  that  where  a  bank  was  bound  to 
pay  oft*  a  mortgage  and  relieve  the  property  of  a  third 
person  from  sale  under  a  decree  of  foreclosure,  and  the  bank 
failed  to  pay  the  debt,  and  the  mortgage  was  in  consequence 
foreclosed  and  the  cashier  of  the  bank  purchased  the  prop- 
erty, it  was  held  that  ho  acted  for  the  bank,  and  that  the 
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purchase  was  improper  and  should  be  set  aside.  In  the  same 
case,  in  9  Paige's  Ch.  R.  648,  it  is  said :  "  It  is  a  rule  of  equity 
of  universal  application,  that  no  person  can  be  permitted  to 
purchase  an  interest  in  property  where  he  has  a  duty  to 
perform  which  is  inconsistent  with  the  character  of  a 
purchaser,"  It  was  the  duty  of  the  appellee  to  pay  the 
bill  when  it  became  due.  After  having  permitted  the  debt 
to  pass  into  judgment  and  become  a  lien  upon  the  land  of 
the  appellant,  it  was  the  duty  of  the  appellee  to  pay  the 
judgment  and  discharge  the  lien.  That  duty  was  inconsist- 
ent with  the  character  he  assumed  as  a  purchaser  of  the 
property. 

The  judgment  in  this  case  is  reversed,  with  costs,  and  the 
court  below  is  directed  to  overrule  the  demurrer  to  the  first 
paragraph  of  the  answer,  and  to  sustain  the  demurrer  to 
the  reply  to  the  second  paragraph  of  the  answer. 

A.  L.  Robinson^  for  appellant. 

A.  Iglefiart  and  J.  J.  Chandler^  for  appellee. 


GwALTNBY  t\  Wheeler  and  Another. 


Stattttk  of  Frauds. — Contkact. — Certain  real  estate  belonging  to  A  was 
sold  at  sheriff's  sale,  on  a  judgment  of  foreclosure  against  A  and  wife. 
B  and  C  purchased  the  land  at  the  sale  and  received  a  certificate  of  sale 
from  the  sheriff.  About  the  time  of  the  sale  A  entered  the  military  service 
of  the  United  States,  and  while  he  was  absent  in  such  service  D  purchased 
the  land  from  B  and  C,  on  a  parol  agreement  to  pay  the  sum  of  $400  to 
them,  take  their  assignment  of  the  certificate  of  sale,  sell  the  land,  and 
out  of  the  proceeds  of  the  sale  to  retain  a  debt  of  about  $40  due  him 
from  A,  and  to  pay  the  balance  to  the  wife  of  A.  B  and  C  assigned  the 
certificate  to  I),  in  consideration  of  his  said  undertaking,  and  he  procured 
a  sheriff's  deed  for  the  land  and  afterwards  sold  it  for  $2,800,  and  failed 
and  refused  to  pay  any  portion  of  it  to  A's  wife. 
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Held,  that  the  promise  of  D  to  B  and  C  in  faTor  of  the  wife  of  A  waa  not 
within  the  statute  of  frauds,  and  was  upon  a  sujficient  consideration,  moT- 
ing  from  B  and  C,  on  the  one  side,  to  D,  on  the  other,  and  that  she  was 
entitled  to  the  benefit  of  the  contract  and  might  sue  for  a  breach  of  it. 

APPEAL  from  the  Gibson  Common  Pleas. 

Gregory,  C.  J. — Suit  by  Wheder  and  wife  against  GwaU- 
ney.  The  complaint  alleges  that  Reitz  and  Haneyj  at  the 
March  term,  1861,  of  the  Gibson  Common  Pleas,  recovered 
judgment  against  Wlieeler  for  $703  33,  and  also  a  decree  of 
foreclosure  of  a  certain  mortgage,  executed  by  the  appellees 
to  secure  said  debt,  being  a  mortgage  upon  the  undivided  half 
of  certain  real  estate,  describiug  it;  that  Bdoat  became  re- 
plevin bail  on  the  judgment;  that  on  the  26th  of  October j 
1861,  an  order  of  sale  was  issued  on  the  judgment  and  de- 
cree to  the  sheriff  of  said  county,  by  virtue  of  which  he 
sold  the  real  estate  to  Reitz  and  Haney  for  $250 ;  that  after^ 
wards  execution  was  issued  to  the  sheriff,  conmianding  him 
to  levy  the  balance  of  the  judgment  of  the  property  of 
Wheeler  and  Beloat,  the  replevin  bail,  by  virtue  of  which 
execution  the  remaining  undivided  half  of  the  land  was 
sold  by  the  sheriff  to  Reitz  and  Haney;  that  they  received 
from  the  sheriff  certificates  of  sale  for  the  undivided  halves 
of  the  real  estate;  that  Wheeler ^  about  this  time,  entered  the 
military  service  of  the  United  States,  and  went  to  the  seat 
of  war,  in  the  rebel  states;  that  while  Wheder  was  thus 
absent  from  home,  the  appellant  visited  Rdtz  and  Hanej^ 
and  fraudulently  pretended  to  them  that  he  was  interested 
in  the  welfare  of  Wheeler's  wife,  and  desired  to  procure  the 
real  estate,  or  the  proceeds  thereof,  for  her  benefit,  and  to 
secure  to  himself  a  small  debt  due  him  from  Wheder;  that 
he  proposed  to  purchase  the  land  from  Reitz  and  Haney 
for  the  benefit  of  Wheelei^s  wife,  upon  the  following  terms, 
that  is  to  say,  he  would  pay  Reitz  and  Haney  $400,  and 
take  from  them  an  assignment  of  the  two  certificates  of 
sale ;  that  he  would  sell  the  property,  and  out  of  the  pro- 
ceeds of  such  sale  he  would  retain  the  sum  paid  to  Reitz 
and  Haney  J  the  debt  due  himself  from  Wheder,  amounting 
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to  some  $40,  and  would  pay  the  balance  to  Wheder^s  wife; 
that  Eeitz  and  Hanei/j  being  moved  by  this  promise  and 
pretense,  and  in  consideration  thereof,  assigned  the  certifi- 
cate of  purchase  to  the  defendant;  that  the  real  estate  was 
of  far  greater  value  than  the  sum  of  ?400,  and  any  debt 
due  or  owing  from  Wheeler  to  the  defendant;  that  the -de- 
fendant procured  the  sheriff's  deed  for  the  land,  and  after- 
wards sold  the  same,  and  the  improvements  thereon,  for 
$2,800,  and  has  failed  and  refused  to  pay  any  portion 
thereof  to  Wkeeler^s  wife,  or  in  any  manner  to  comply  with 
his  contract.  The  complaint  shows  that  after  the  execution 
of  the  mortgage,  and  before  the  sale  to  Eeitz  and  Haney^ 
Wheeler  had  conveyed  the  land  to  Beloat^  and  that  Beloai 
had  conveyed  the  same,  except  some  five  acres,  to  one  WiU 
liams.  A  demurrer  to  the  complaint  was  overruled,  and 
this  is  assigned  for  error. 

It  is  urged  that  the  complaint  shows  a  trust  in  favor  of 
Wheeler^s  wife,  and  that  such  trust,  not  being  shown  to  be  in 
writing,  is  void  under  the  statute  of  frauds.  Here  is  a  prom- 
ise in  favor  of  Mrs.  Wheder,  on  a  sufficient  consideration,, 
moving  from  Beitz  and  Haney,  on  the  one  side,  to  the  de- 
fendant, on  the  other.  She  is  entitled  to  the  benefit  of  such 
promise,  and  may  sue  in  equity  for  a  breach  thereof.  Devd 
et  aL  V.  Mcintosh  d  aL^  23  Ind.  629,  and  the  authorities  there 
cited.  Such  a  promise  is  a  personal  covenant,  and  gives  no 
interest  in  the  land,  although  a  court  of  equity  would  per- 
haps decree  a  specific  performance  of  the  contract.  It  is  not 
within  the  provision  that  "no  trust  concerning  lands,  except 
such  as  may  arise  by  implication  of  law,  shall  be  created, 
unless  in  writing,  signed  by  the  party  creating  the  same,  or 
by  his  attorney  thereto  lawfully  authorized  in  writing," 
There  is  no  analogy  between  the  case  in  judgment  and 
Irwin  V.  Ivers,  7  Ind.  308.  In  that  case  the  attempt  was  to 
show  that  the  land  had  been  conveyed  to  William  Ivers^  as 
trustee  for  the  children  and  heirs  of  the  grantors,  and  the 
bill  sought  an  accounting  against  Ivers  as  trustee.  But  ad- 
mitting that  the  case  at  bar  is  one  of  trust,  the  defendant  is 
Vol.  XXVI.— 27. 
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not  in  a  condition  to  avail  himself  of  the  statute  of  frauds; 
he  is  infected  with  fraud,  and  parol  trusts  in  real  estate  are 
frequently  established  in  direct  contravention  of  the  statute, 
on  the  ground  of  fraud.  Hill  on  Trustees  69 ;  Arnold  v. 
Cordy  16  Ind.  177,  and  the  cases  cited.  The  court  below  com- 
mitted no  error  in  overruling  the  demujrer  to  the  complaint. 
On  the  trial  of  the  cause,  the  appellant  proved  that  a  writ- 
ten memorandum  of  the  terms  of  the  contract  between  him 
and  Beitz  and  Haneyy  not  signed,  had  been  made  out  at 
the  time  the  contract  was  consummated,  which  memor- 
andum had  been  re-delivered  to  Beitz  and  Haney  and  des- 
troyed. The  appellant  offered  to  prove  the  contents  of 
the  written  memorandum,  but  the  court  ruled  out  the  evi- 
dence, and  this  is  assigned  for  error.  The  writing  was  not 
an  executed  instrument  between  the  parties;  it  was  a  mere 
memorandum,  made  at  the  time  of  the  transaction,  and,  if 
in  existence,  might  have  been  used  to  refresh  the  memory 
of  the  witness,  but  we  know  of  no  rule  of  law  allowing 
proof  of  the  contents  of  such  a  memorandum  in  case  of  its 
loss  or  destruction. 

The  next  error  alleged  is  that  the  court  refused  to  allow 
the  appellant  to  prove  the  value  of  certain  repairs  and  im- 
provements made  by  him  upon  the  real  estate  after  his  pur- 
chase from  Reitz  and  Haney,  and  before  the  sale  by  him. 
The  answer  was  the  general  denial.  The  proof  offered 
was  not  in  denial  of  the  facts  alleged  in  the  complaint.  To 
vavail  the  defendant,  the  matter  offered  in  evidence  should 
have  been  pleaded  specially.    2  R.  S.  1852,  §  66,  p.  42. 

The  appellant  offered  to  introduce  in  evidence  the  deed 
from  the  appellees  to  Bdoat,  and  from  the  latter  to  Williams^ 
conveying  the  land.  The  court  below  ruled  them  out. 
There  was  no  error  in  this.  The  fact  that  Mrs.  Wheeler 
had  parted  with  all  her  interest  in  the  lands  before  the  pur- 
chase by  the  defendant  has  no  bearing  upon  the  ques- 
tion of  the  liability  of  the  latter  to  the  former,  growing 
out  of  the  promise  made  by  the  latter  to  Beitz  and  Haney, 
It  was  not  for  the  defendant  to  avail  himself  of  such  a 
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defense.  He  had  got  the  land  for  a  nominal  sum,  in  con- 
sequence of  his  fraudulent  pretense  that  he  was  buying  it 
for  Mrs.  Wheeler's  benefit,  and  having  reaped  the  fruits  ho 
cannot  escape  the  obligation  imposed  by  his  promise.  This 
being  the  law,  it  disposes  of  the  question  raised  on  the 
instructions  of  the  court  to  the  jury.  It  was  immaterial 
whether  Mrs.  Wheeler  had  or  had  not  a  right  of  redemption 
in  the  lands. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 

A.  C.  Donald,  for  appellant. 

J.  T.  JSmbree,  for  appellees. 


Bauman  and  Others  v.  Gbubbs. 

Practice. — Mistake  in  Name. — A  mistake  in  the  name  of  a  party,  which 
was  amendable  in  the  court  bcIoW|  wiU  be  disregarded  in  the  Supreme  Courts 
as  not  a£fecting  the  substantial  rights  of  the  adverse  party. 

Ldcitation. — Legal  Disability. — The  phrase  "under  legal  disabilities,"  in  2 
G.  &  H.,  sec.  215,  p.  161,  includes  married  women,  persons  under  the  ago 
of  twenty -one  years,  or  of  unsound  mind,  or  imprisoned,  or  out  of  the 
United  StaUs. 

Same. — Where  a  party  is  under  legal  disability,  when  the  cause  of  action 
accrues,  and  the  disability  continues  to  the  time  of  trial,  such  party  is 
not  barred  by  the  statute  of  limitations. 

Sake. — Adverse  Possession. — Color  of  title  is  not  necessary  to  constitute 
an  adverse  holding  so  as  to  bar  an  action  under  the  statute  of  limitations. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Gkegory,  C.  J. — Suit  by  the  appellant  against  Grubbs  "to 
recover  the  possession  of  real  property."  Answer,  general 
denial.  Trial  by  the  court;  finding  for  the  defendant;  mo- 
tion for  a  new  trial  overruled  and  judgment.    The  evidence 
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is  in  the  record.  ^  John  Buffum  and  Henry  Diffmdaffer^  in 
1818,  purchased  of  the  United  States  the  land  in  question, 
on  credit.  Final  payment  was  made  July  2d,  1827,  and  a 
final  certificate  of  purchase  was  issued  to  Diffendaffer  and  to 
the  heirs  of  Buffum.  Diffendaffer  became  the  purchaser  of 
the  interest  of  Buffum's  heirs,  and  afterwards  assigned  the 
certificate  to  Henry  Share,  who  was  entitled  to  a  patent  for 
the  land.  But  owing  to  the  fact  that  evidence  of  the  assign- 
ment of  the  certificate  to  Share  was  not  furnished  to  the 
commissioner  of  the  general  land  office  at  Washingtony  the 
patent  was  not  issued  until  the  8d  of  Jidy,  1861.  The 
plaintiff's  are  the  heirs  at  law  of  Henry  Share.  The  appel- 
lee puts  his  defense  on  the  statute  of  limitations.  The  de- 
fendant took  possession  of  the  land  in  controversy  in  March 
or  April,  1841,  under  a  purchase  from  William  V.  Cheeky 
who  held  a  certificate  of  purchase  therefor,  under  a  tax 
sale  made  in  August,  1839.  The  auditor's  deed  to  Grubbs 
bears  date  8th  of  October,  1849.  Cheek  assigned  the  certifi- 
cate of  purchase  to  Grubbs  before  the  latter  took  possession. 
Ann  Snyder  and  Lyman  Snyder  are  plaintiffs  in  the  action. 
The  proof  shows  that  Barbara  Ann  Lee  Snyder  is  the  only 
daughter  of  Henry  Share,  deceased,  and  that  her  husband 
is  now  living.  She  was  married  to  Lyman  Snyder  on  the 
7th  of  February,  1833,  five  days  before  she  arrived  at  the 
age  of  twenty-one  years.  It  is  claimed  that  she  cannot  re- 
cover because  she  has  not  sued  by  her  right  name.  There 
is  nothing  in  this.  She  is  sufficiently  identified  by  the  fact 
of  her  marriage  to  Lyman  Snyder.  If  there  was  any  mis- 
take in  the  name,  the  court  below  could  at  any  time  have  al- 
lowed it  to  be  corrected,  and  it  will  be  disregarded  by  this  court 
as  not  affecting  the  substantial  rights  of  the  adverse  party. 
Henry  Share  died  August  5, 1830.  It  is  claimed  that  Mrs.  Sny- 
der is  barred  by  the  statute  of  limitation;  that  her  marriage 
is  no  disability  under  the  code.  But  in  this  the  appellee  is 
mistaken.  The  code  provides  that  "  any  person  being  un- 
der legal  disabilities  when  the  cause  of  action /occmes,  may 
bring  his  action  within  two  years  after  the  disability  is 
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removed.  2  G.  &  H.,  §  215,  p.  161.  "The  phraBe  'under 
legal  disabyities/  includes  married  women,  persons  within 
the  age  of  twenty-one  years,  or  of  unsound  mind,  or  im- 
prisoned, or  out  of  the  United  States/*  2  G.  &  H.  §  797,  p. 
335.  An  infant  may  sue,  but  nevertheless  he  is  under  legal 
disability.  The  fact  that  a  person  may  sue  is  not  the  test. 
Mrs.  Snyder  was  under  legal  disability  when  the  cause  of 
action  accrued,  and  that  disability  continued  to  the  time  of 
the  trial;  she  is  therefore  not  barred  by  the  statute  of  limi- 
tations. 

Magdalena  Share^  a  daughter  of  Henry  Share,  married 
Bauman  in  1798 ;  Baumany  the  husband,  died  in  Marcli^ 
1860;  Magdalena  dh^di  March,  1861.  This  suit  was  com- 
menced on  the  18th  of  October,  1862,  more  than  eighteen 
months  after  the  death  of  Magdalena,  and  is  therefore 
barred.  2  G.  &  H.,  §  217,  p.  162;  Hiatt  v.  Hough,  11  Ind. 
161.  The  statute  runs  against  an  infant,  but  such  infant  has 
two  years  after  the  legal  disability  is  removed,  within  which 
to  bring  his  action.  The  other  plaintiffs  are  all  clearly  bar- 
red by  the  statute  of  limitations. 

It  is  claimed  that  as  the  patent  did  not  issue^  until  1861 
the  plaintiffs  are  not  barred.  We  think  otherwise.  In 
Doe  V.  Hearick,  14  Ind.  242,  this  court  held  that  when  a 
purchaser  of  land  from  the  United  States  has  made  the  final 
payment  and  is  entitled  to  a  patent,  he  is  the  equitable 
owner  of  the  premises;  and  if  an  adverse  possession  be  set 
up,  the  statute  of  limitation  will  run  against  such  purchaser, 
for  after  becoming  entitled  to  a  patent,  he  might  at  any  time 
obtain  possession  of  the  premises  by  a  suit  in  equity. 

It  is  claimed  that  the  defendant  went  into  possession  with- 
out color  of  title ;  that  he  was  a  mere  trespasser,  and  cannot 
hold  beyond  the  land  over  which  he  exercised  palpable  and 
continuous  acts  of  ownership.  The  defendant  entered  un- 
der claim  of  title.  He  had  purchased  of  Cheek,  and  held 
the  certificate  of  purchase.  Color  of  title  is  not  necessary 
to  constitute  an  adverse  holding  so  as  to  bar  an  action  under 
the  statute  of  limitations.    The  deed  of  one  out  of  posses- 
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Bion  is  not  void  unless  ^here  is  an  adverse  possession  under 
claim  and  color  of  title.  Moore  et  al.  v.  Worley  et  al.  24  Ind. 
81.  But  this  is  not  necessary  to  bar  an  action  under  the 
statute  of  limitations.  The  statute  is  this :  "  TIm3  following 
actions  shall  be  commenced  within  the  periods  herein  pre- 
scribed after  the  cause  of  action  has  accrued,  and  not  after- 
wards. Fifth.  *  *  *  For  the  recovery  of  the  posses- 
sion of  real  estate— within  twenty  years."  The  fact  of  pos- 
sesion and  the  quo  amino  it  commenced  are  the  tests.  The 
defendant  entered  under  a  claim  of  ownership,  and  he  was 
ia  possession  to  the  extent  of  his  claim.  Bell  et  al.  v.  Loncf' 
worth  et  al  6  Ind  278.  Mrs.  Snyder  has  the  right  to  recover 
in  this  action  to  the  extent  of  her  interest  in  the  land.  2 
G.  &  H.,  §  600,  p.  288.  The  court  below  erred  in  overruling 
the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  grant  a  new  trial, 
and  for  further  proceedings. 

A.  Browerj  for  appellants. 

jD.  S.  Major j  for  appellee. 


Bailey  v.  The  State. 


LAiu:EVT.—lKTOxiCATioir.— Where  the  defendant's  mind  is  so  far  destroyed 
by  a  long  continued  habit  of  drunkenness  as  to  render  him  mentaUy  in- 
competent intentionally  and  knowingly  to  commit  the  laxxseny,  he  should 
be  acquitted,  although  he  was  intoxicated  at  the  time  he  took  the  prop- 
erty. 

APPEAL  from  the  Wabash  Circuit  Court 
Ray,  J. — ^There  was  a  conviction  under  an  indictment 
for  grand  larceny.    The  amended  record  filed  in  this  court 
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disposes  of  the  objection  urged  by  the  appellant  that  the 
record  did  not  show  the  indictment  to  have  been  returned 
by  a  grand  jury  regularly  impanneled. 

An  exception  was  taken  on  the  trial  to  the  giving  of  the 
following  instruction:  "1.  It  is  a  settled  principle  that 
voluntary  drunkenness  is  not  an  excuse  for  a  criminal  act 
committed  while  the  intoxication  lasts,  and  being  its  imme- 
diate result.  Such  drunkenness  is,  in  itself,  a  wrongful  act, 
for  the  immediate  consequences  of  which  the  law  will  hold 
the  party  liable.  And  although  there  may  be  no  actual 
criminal  intent,  the  law  will  hold  the  party  by  construction 
guilty  of  such  intent.  This  principle  applies  even  to  a 
case  where  the  party  is  so  besotted  by  liquor  as  to  be 
irrational  at  the  time  of  the  commission  of  the  crime.  But 
when  an  act  is  performed  by  an  insane,  but  not,  at  the  time, 
an  intoxicated  person,  which  if  committed  by  a  sane  person 
would  be  a  crime,  such  act  of  the  insane  person  is  not  held 
to  be  a  crime,  though  the  insanity  was  remotely  produced 
by  previous  habits  of  gross  intemperance." 

The  law  as  it  was  evidently  intended  to  be  stated  by  this 
instruction  to  the  jury  is  in  full  accord  with  the  rulings  of 
this  court,  and  with  the  weight  of  authority,  but  we  fear 
that  in  the  case  under  consideration  the  jury  may  have  been 
misled  by  an  inapt  use  of  words  in  the  latter  clause  of  the 
instruction.  The  bill  of  exceptions  states  that  "there  was 
evidence  before  the  jury  tending  to  show  that  the  defendant 
was,  at  the  time  of  the  conmiission  of  the  offense,  intoxi- 
cated, and  his  mental  faculties  seriously  impaired  by  a  long 
and  habitual  course  of  intoxication  and  drunkenness."  If 
from  this  evidence  the  jury  found  that  the  defendant's 
mind  was  so  fitr  destroyed  by  his  long  continued  habit  of 
drunkenness  as  to  render  him  mentally  incompetent  inten- 
tionally and  knowingly  to  commit  the  larceny,  then  the 
defendant  should  have  been  acquitted,  although  he  was 
intoxicated  at  the  time  he  took  the  property.  The  present 
intoxication  must  not  be  the  cause  of  the  mental  incapacity, 
but  if  that  mental  incapacity  already  exists,  present  intozi- 
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cation  will  not  render  the  person  liable.  We  are  not  cl^ar 
that  the  language  inadvertently  used  by  the  court  may  not 
admit  of  a  diflerent  construction,  and  it  may  therefore  have 
misled  the  jury. 

The  cause  is  reversed  and  remanded,  with  directions  to 
the  court  below  to  grant  a  new  trial. 
H.  S.  KeUey  and  C.  CowgiUy  for  appellant 
-D.  E.  Williamson^  Attorney  Gteneral,  for  the  State, 
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''^  ^1  Davis  v.  Clare. 

liS  ^1  I^^^^^CTiON. — JuRiBDicTioif.— The  Circuit  Court  has  jurisdiction  of  an  appll- 
~~  cation  for  an  injunction  to  restrain  the  sale  of  real  estate  upon  an  exe- 
cution issued  upon  a  judgment  rendered  in  the  Court  of  Common  Pleas, 
where  the  ground  of  the  application  is  that  the  property  levied  upon  is 
not  the  property  of  the  execution  defendant. 

Deed  to  Husbakd  and  Wife. — ^At  common  laV,  if  a  conyeyance  of  real 
estate  was  made  to  husband  and  wife,  they  did  not  take  as  joint  tenants, 
or  tenants  in  common,  but  both  were  seized  of  an  entirety,  and  neither 
could  dispose  of  any  part  of  the  estate  without  the  assent  of  the  other, 
the  whole  remaining  to  the  surriyor. 

Same. — ^The  statute  has  not  changed  this  common  law  rule,  but  has  ex- 
pressly recognized  it. 

Saxe. — ^The  husband  does  not^  under  the  statutes  of  this  State,  acquire  an^ 
legal  interest  or  estate  in  the  lands  of  the  wife,  but  the  same  and  the  prof- 
its thereof  remain  her  separate  property. 

Same. — ^Where  land  is  conveyed  to  husband  and  wife,  the  former  has  not 
such  an  estate  in  the  lands  as  is  subject  to  sale  on  execution.  The  right 
of  survivorship  does  not  constitute  a  contingent  or  vested  remainder,  but 
is«a  mere  incident  of  the  estate. 

APPEAL  from  the  Bartholomew  Circuit  Court 
Elliott,  J. — This  was  a  suit  by   Clark^  the  appellee, 
against  DaviSy  the  appellant,  and  others,  to  enjoin  the  sale 
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of  certain  real  estate,  by  the  sheriff  on  execution.  The 
material  allegations  of  the  complaint  are,  in  substance,  as 
follows:  That  Catharine  May,  the  wife  of  Daniel  May,  was 
seized  in  fee,  by  descent  from  her  father,  of  the  lands  de- 
scribed in  the  complaint,  and  being  childless,  for  the  pur- 
pose of  securing  the  inheritance  in  the  lands  to  her  hus- 
band, should  he  survive  her,  on  the  29th  day  of  June,  1863, 
joined  with  her  said  husband  in  a  deed  of  conveyance,  by 
which  they  conveyed  said  lands  to  Simeon  Stansifer  in  fee, 
but  in  trust  and  for  the  sole  purpose  that  he  should  re-con- 
vey the  same  to  said  Daniel  and  Catharine  jointly ;  that  said 
deed  was  delivered  to  said  Stansifer  on  the  6th  of  January, 
1864,  who,  on  the  same  day,  by  a  deed  of  quit-claim,  re-con- 
veyed said  lands  to  the  said  ^^ Daniel  May  and  Catharine  May, 
his  wife,  the  survivor  to  inherit." 

On  the  26th  of  July,  1865,  Davis,  the  appellant,  recovered 
a  judgment  in  the  Court*  of  Common  Pleas  of  Bartholo- 
mew  county,  against  said  Daniel  May,  for  the  sum  of  $166  69 
and  costs  of  suit.  On  the  25th  of  December^  1865,  said 
May  and  his  wife  sold  and  conveyed  said  lands  to  the  plain- 
tiff Clark,  for  the  sum  of  $5,600 ;  of  which  sum  he  paid 
at  the  time  of  the  purchase  $300,  and  secured  the  pay- 
ment of  the  residue  in  installments. 

On  the  28th  of  March,  1866,  the  defendant  Davis  caused 
an  execution  {Ji.  fa,)  to  be  issued  on  his  said  judgment 
against  said  Daniel  May,  and  placed  in  the  hands  of  the 
sheriff  of  said  county,  who  afterwards  levied  the  same  on 
"all  the  right,  title  and  interest  which  said  Danid  May 
had  in  said  real  estate  on  the  26th  day  of  July,  1865," 
the  date  of  said  judgment,  and  advertised  the  same  for  sale 
on  the  6th  day  of  May,  1866.  The  complaint  denies  that 
Daniel  May  had  any  interest  in  said  lands  at  the  date  of 
said  judgment  subject  to  execution,  and  prays  that,  as  a 
sale  of  the  lands  under  said  execution  would  cast  a  cloud 
upon  the  plaintiff's  title  thereto,  the  sheriff  be  perpetually 
enjoined  from  selling  the  same,  and  for  general  relief.  May 
and  wife  were  also  made  defendants,  and  were  duly  defaul- 
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ted.  The  defendant  Davis  appeared  and  demurred  to  the 
complaint,  for  the  reasons:  1.  That  the  court  had  no  ju- 
risdiction of  the  subject  of  the  action,  the  execution  sought 
to  be  enjoined  having  issued  from  the  Common  Pleas  Court, 
on  a  judgment  therein.  2.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  by  the  court,  to  which  the  defend- 
ant Davis  excepted. 

Davis  then  filed  an  answer,  alleging  that  said  Catharine 
caused  the  conveyances  to  Stansifer,  and  from  hitn  to  her  and 
her  husband,  Daniel  May,  to  be  made  for  the  purpose  of 
giving  the  latter  credit  with  the  public;  that  after  said  con- 
veyances, and  on  the  faith  and  credit  of  said  lands,  and  from 
the  belief  that  said  Daniel  had  an  undivided  interest  therein, 
he  did  obtain  credit,  and  became  largely  indebted  to  sundry 
persons,  who  are  named,  including  said  Davis,  amounting 
in  the  aggregate  to  over  $3,000,  "on  which  judgments  had 
been  recovered,  and  all  of  which  remained  unpaid;  and  that 
prior  to  said  conveyances  the  said  Danid  May  was  not  pos- 
sessed of  any  property  whatever.  The  court  sustained  a 
demurrer  to  the  answer  and  rendered  a  final  judgment  and 
decree  for  the  plaintiff  in  accordance  with  the  prayer  of 
the  complaint.  To  these  rulings  Davis  also  excepted,  and 
appeals  here. 

The  first  question  presented  by  the  demurrer  to  the  com- 
plaint is,  had  the  Circuit  Court  jurisdiction  of  the  cause? 

The  appellant  insists  that  as  the  execution  levied  on  the 
lands  in  controversy,  the  sale  of  which  was  sought  to  be 
enjoined,  was  issued  upon  a  judgment  rendered  in  the  Court 
of  Common  Pleas  of  the  same  county,  the  latter  court  had 
exclusive  jurisdiction  of  the  subject,  and  refers  to  the  case 
of  The  Indiana,  ^c,  B.  B.  Co.  v.  Williams,  22  Ind.  198,  as 
sustaining  the  position.  In  that  case  a  judgment  was 
rendered  in  the  Circuit  Court,  on- which  an  execution  was 
issued  and  levied  on  personal  property  of  one  of  the  exe- 
cution defendants,  and  the  sale  Vas  postponed  by  the  agree- 
ment of  the  parties.    Afterwards  a  writ  of  venditioni  exponas 
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was  issued  on  the  judgment,  commanding  the  sheriff  to  sell 
the  personal  property  levied  on  under  the  original  execution, 
but  the  sheriff,  without  selling  the  same,  levied  the  vertdL 
on  real  estate  of  the  other  defendant,  and  was  about  to  sell 
the  same,  without  having  first  sold  the  personal  property 
previously  levied  upon.  The  latter  defendant  filed  a  com- 
plaint in  the  Court  of  Common  Pleas  to  enjoin  the  gale  of 
the  land  until  the  personal  property  was  first  disposed  of. 
It  was  held  that  the  Court  of  Common  Pleas  had  no  juris- 
diction in  the  case.  The  decision  was  based  on  Grant  v. 
Quicky  5  Sandf.,  612,  in  which  it  was  held,  under  statutory 
provisions  similar  to  ours,  that  "no  court  of  that  State  can 
rightfully  enjoin  a  party  from  proceeding  in  a  suit  in 
another  court  of  the  same  State,  having  equal  power  to 
grant  the  relief  sought  by  the  complaint  on  which  such 
injunction  is  asked."  In  the  case  referred  to  in  22  Ind.  it 
was  said  by  Davison,  J.,  that  "there  is  no  legal  propriety 
in  allowing  the  Common  Pleas,  a  court  of  inferior,  jurisdic- 
tion, to  enjoin  and  adjudicate  upon  the  validity  of  process 
issued  from  the  Circuit  Court.  And  the  statute  properly 
construed,  in  our  judgment,  intends  that  each  of  these 
courts  shall  enjoin,  control  and  litigate  in  reference  to  its 
own  process." 

But  that  case  is  not  analogous  to  this,  and  is  not  in  point. 
Here  the  complaint  was  filed  in  the  Circuit  Court,  a  court 
of  general  jurisdiction,  and  having  in  the  main  exclusive 
jurisdiction  in  cases  involving  the  title  to  real  estate. 
Besides,  in  this  case,  it  is  not  sought  to  enjoin  the  prosecu- 
tion of  an  action  in  the  Court  of  Common  Pleas,  nor  the 
execution  of  a  judgment  in  that  court,  nor  to  determine  the 
validity  or  enjoin  the  execution  of  final  process  issued 
thereon,  but  simply  to  enjoin  the  sheriff  from  selling  tho 
lands  of  the  plaintiff  under  an  execution  against  another 
party,  to  which  it  is  claimed  they  are  not  subject,  and  to 
prevent  a  cloud  being  thereby  cast  upon  the  plaintiff's  titie, 
and  we  think  the  Circuit  Court  had  jurisdiction. 

The  next  and  principal  question  in  the  case  is,  does- the 
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complaint  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  to  entitle  the  plaintiff  to  the  relief  prayed? 

The  solution  of  this  question  must  depend  upon  the 
IcgaJ  effect  of  the  deed  of  conveyance  from  Stansifer  to 
Daniel  May  and  his  wife  CatharinCy  and  whether  it  convey- 
ed to  Danid  May  any  estate  or  interest  subject  to  execution 
under  the  laws  of  this  State.  At  common  law,  if  an  estate 
is  granted,  as  in  this  case,  to  a  man  and  his  wife,  they  are 
neither  properly  joint  tenants,  nor  tenants  in  common,  for 
husband  and  wife  being  considered  one  person  in  law,  they 
cannot  t^ke  the  estate  by  moieties,  both  are  seized  of  the 
entirety,  per  tout,  and  not  per  my.  Neither  can  dispose  of 
any  part  of  the  estate  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor.  2  Black.  Com.  182 ; 
2  Kent.  Com.  132 ;  Rogers  v.  Benson^  5  Johns.  Ch.  R.  431 ; 
Jackson^  ex  dem.^  ^c,  v.  Stevens^  16  John.  110;  Torrey  v. 
Torrey,  14  N.  Y.  430;  Biemns  v.  Cline's  AdmW,  21  Ind.  87. 
The  common  law  prevails  in  this  State,  except  where  it 
is  changed  or  abrogated  by  statute.  Our  statute  has  not 
changed  the  common  law  rule  as  to  the  estate  created  by 
grants  of  real  estate  to  husband  and  wife,  but,  on  the  con- 
trarj^,  has  expressly  recognized  it.  The  seventh  and  eighth 
sections  of  the  act  concerning  real  property,  and  the  alien- 
ation thereof,  1  G.  &  H.  259,  are  as  follows : 

Sec.  7.  "All  conveyances  and  devises  of  lands,  or  of  any 
interest  therein,  made  to  two  or  more  persons,  except  as 
provided  in  the  next  following  section,  shall  be  construed 
to  create  estates  in  common  and  not  in  joint  tenancy,  unless 
it  shall  be  expressed  therein  that  the  grantees  or  devisees 
shall  hold  the  same  in  joint  tenancy,  and  to  tie  survivor  of 
them,  or  it  shall  manifestly  appear,  from  the  tenor  of  the 
instrument,  that  it  was  intended  to  create  an  estate  in  joint 
tenancy." 

Sec.  8.  "  The  preceding  section  shall  not  apply  to  mort- 
gages, nor  to  conveyances  in  trust,  nor  when  made  to  hus- 
band and  wife;  and  every  estate  vested  in  executora  or 
trustees,  as  such,  shall  be  held  by  them  in  joint  tenancy." 
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The  common  law  did  not  subject  real  estate  to  sale  on 
execution  for  the  payment  of  debts ;  but  the  statute  has 
changed  the  conmion  law  and  made  "all  lands  of  the  judg- 
ment debtor,  whether  in  possession,  reversion  or  remainder,^' 
liable  to  be  sold  on  execution  against  the  debtor  owning  the 
same,  or  for  whose  use  the  same  are  holden. 

By  the  common  law  the  husband,  by  virtue  of  the  mar- 
riage, acquired  an  estate,  at  least  during  their  joint  lives,  in 
the  real  estate  of  the  wife,  and  if  he  became  tenant  by 
curtesy  initiate,  by  the  birth  of  a  child,  then  during  his  own 
life,  and  was  entitled  to  the  possession  and  use  thereof. 
He  could  convey  such  interest  without  the  assent  of  the 
wife,  and  under  the  statute  it  was  subject  to  sale  on  execu- 
tion for  the  husband's  debts.  And  it  would  seem  from  the 
authorities  that  by  the  common  law  the  husband  would  also 
bo  entitled  to  the  possession,  use  and  control  of  lands  gran- 
ted to  him  and  his  wife  jointly,  in  the  same  manner,  during 
their  joint  lives,  and  could  convey  the  use  and  possession 
for  the  same  term.  But  the  authorities  on  this  point  are 
not  uniform.  See  2  Kent.  Com.  132-3.  In  Torrey  v.  Torrey, 
14  N.  T.,  430,  in  reference  to  this  question,  it  was  said  by 
Denio,  C.  J:  "The  husband,  while  he  lived,  could  not  by 
any  act  of  his  impair  or  prejudice  the  right  of  survivorship 
of  the  wife.  He  had  the  absolute  control  of  his  wife's  estate 
for  his  own  life,  but  no  longer.  At  his  death  she  became 
the  owner  of  the  wHole  as  survivor."  The  same  rule  is 
stated  in  Washburn  on  Real  Prop.,  side  p.  425,  title  "  Estates 
in  Entirety."  To  the  satne  effect  is  Jackson  v.  Stevens,  16 
John.  110.  A  contrary  opinion  is  expressed  in  Doe  v.  How- 
land,  8  Cowen,  277,  and  in  Bevin  v.  Clings  Admr.,  21 
Ind.  37.  But  it  is  not  necessary  that  we  should  decide  this 
question  here,  for  the  reason  that  if  such  were  the  rights 
and  powers  of  the  husband  at  common  law,  they  are 
changed  by  statute  in  this  State.  The  statute  enacts  that 
"no  lands  of  any  married  woman  shall  be  liable  for  the 
debts  of  her  husband,  but  such  land  and  the  profits  there- 
fix)m  shall  be  her  separate  property,  as  fully  as  if  she  was 
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unmarried;  provided  that  such  wife  shall  have  no  power  to 
incumber  or  convey  such  lands,  except  by  deed,  in  which 
her  husband  shall  join."    And  again :    "  The  separate  deed 
of  the  husband  shall  convey  no  interest  in  the  wife's  land." 
Under  these  provisions  of  the  statute  it  is  evident  that  the 
husband  does  not,  by  virtue  of  the  marriage,  acquire  any 
legal  interest  or  estate  in  the  lands  of  the  wife,  but  the 
same,  and  the  profits  thereof,  remain  her  separate  property. 
He  cannot,  by  his  separate  deed,  convey  any  interest  in 
them,  and  they  are  in  no  wise  liable  for  his  debts.     By  the 
deed  of  Stansifer^  May  and  his  wife  each  became  seized  of 
the  entire  estate,  and  under  the  statute  each  was  entitled  to 
the  use  of  the  whole,  and  no  act  or  conveyance  of  the  bus- 
band,  or  sale  on  execution  against  him,  could  affect  or  divest 
the  seizin  or  use  of  the  wife.    Neither  had  any  separate  es- 
tate or  interest  that  could  be  sold  or  disposed  of  without 
the  assent  of  the  other.     And,  as  a  necessary  consequence, 
it  follows  that  Daniel  May,  the  husband,  was  not  seized  or 
possessed  of  such  an  estate  as  became  subject  to  the  lien  of 
Davis'  judgment. 

But  it  is  claimed  by  the  appellant  that  if  a  tenancy  by 
entirety  prevails  in  this  State,  then  Daniel  May,  the  hus- 
band, by  the  conveyance  of  himself  and  wife,  had  a  contin- 
gent remainder  in  the  land  at  the  date  of  the  judgment,  by 
virtue  of  his  right  of  survivorship,  and  that  under  the  stat- 
ute making  lands  held  in  remainder  Uable  to  sale  on  execu- 
tion, such  contingent  remainder  was  liable  to  the  judgment. 
This  position  seems  to  us  untenable.  The  right  of  survi- 
vorship, we  think,  did  not  constitute  a  remainder,  either 
contingent  or  vested,  in  the  legal  sense  of  that  term.  The 
deed  of  Stansifer  conveyed  to  May  and  wife  the  entire  es- 
tate, and  the  right  of  survivorship  is  simply  an  incident  of 
an  estate  granted  to  husband  and  wife  and  does  not  consti- 
tute a  remainder.  No  particular  estate,  less  than  a  fee  sim- 
ple, was  first  granted,  by  which  a  remainder  could  be  left. 

The  appellant  also  insists  that  the  court  erred  in  sustain- 
ing the  demurrer  to  his  answer.    We  do  not  think  so. 
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There  is  no  complaint  of  concealment,  fraud  or  mistake  in  ' 
making  the  deed,  and  the  persons  dealing  with  May  must  bo 
presumed  to  have  known  the,  legal  effect  of  the  conveyance, 
and  the  nature  of  the  estate  conveyed  thereby.  We  think 
the  answer  was  clearly  bad,  and  the  demurrer  therefore  was 
correctly  sustained. 

The  judgment  is  aflirmed,  with  costs. 

F.  jT.  Hordy  for  appellant. 

8.  Stansifer^  for  appellee. 


Htmes  v.  Atdelott. 


HiOHWATB. — Bakkb  OF  STKEAxa. — The  court  was  eqnaUj  diTided  npon  the 
question  whether  the  title  of  the  act  of  March  6,  1865,  (Acts  1865,  p.  62,) 
authorizing  supervisors  to  remove  fences  along  highways  upon  the  banks  of 
water-courses  in  certain  cases,  was  sufficient  to  corer  that  provision  of  the 
act  authorising  such  remoyal,  except  in  the  case  where  the  road  is  turned 
to  the  rear  of  buildings  standing  near  the  stream. 

Sajib. — The  act  referred  to  is  not  a  special  law,  within  the  meaning  of  sec. 
22,  art.  4,  of  the  constitution. 

Saice. — Neither  is  the  law  liable  to  the  objection  that  it  confers  judicial 
power  upon  the  superrisor. 

Same. — Section  20,  article  1  of  the  constitution,  which  provides  that  the 
right  of  trial  by  jury  shall  remain  inviolate,  does  not  extend  to  proceed- 
ings for  the  assessment  of  damages  in  the  location  of  highways.  On  ap- 
peal to  theyCircuit  or  Common  Pleas  Court  the  question  may  be  tried  by 
a  jury. 

APPEAL  from  the  Flcryd  Circuit  Court. 

Elliott,  J. — Aydehtt^  the  appellee,  filed  a  complaint  for 
an  injunction  against  HymeSy  the  appellant,  to  enjoin  and 
restrain  him  from  removing  the  fences,  and  destroying  the 
trees  and  shrubbery  of  the  plaintiff,  situated  on  certain 
land  belonging  to  him,  at  said  county  of  Floyd,  which  the 
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complaint  alleged  the  said  HymeSy  claiming  to  be  the  super- 
visor of  the  road  district  in  which  the  land  is  situated,  was 
threatening  to  do. 

Hymes  answered  by  a  general  denial,  and  also  a  special 
paragraph  alleging,  in  substance,  that  he  then  was,  and  for 
six  months  next  preceding  had  been,  the  duly  elected  and 
qualified  supervisor  of  road  district  numbered  one,  in 
Franklin  township  in  said  county,  in  which  the  plaintiff's 
laud  is  situated;  that  the  south  sido  thereof  is  bounded  by 
a  public  highway  which  follows  the  bank  of  the  Ohio  river, 
and  the  meanderings  of  said  river,  from  the  city  of  New 
Albany  to  the  town  of  Bridgeport^  in  said  county,  which 
said  highway  was  originally  located  and  established  as  a 
state  road,  forty  feet  wide;  that  before  the  notice  to  remove 
the  fences  mentioned  in  the  complaint  was  served  on  the 
plaintiff  by  the  defendant,  the  bank  of  said  river,  upon 
and  along  which  hitherto  the  said  public  highway  had  run, 
had,  by  the  falling  and  washing  away  thereof,  become  un- 
safe and  inconvenient  for  use  as  a  public  highway,  by  rea- 
son whereof  it  became  and  was  the  duty  of  the  defendant, 
as  such  supervisor,  to  give  the  plaintiff,  as  the  owner  of  the 
land,  the  notice  set  out  in  the  complaint,  to  remove  his 
fence  on  said  land  back  from  the  bank  of  the  river  far 
enough  to  admit  of  the  opening  of  the  road  at  least  forty- 
feet  wide  around  the  part  of  said  highway  so  fallen  and 
washed  away ;  and  that  in  pursuance  of  said  duty,  under 
the  provisions  of  the  act  of  March  6,  1866,  he  gave  said 
notice  to  the  plaintiff*    . 

The  court  sustained  a  demurrer  to  the  special  paragraph 
of  the  answer,  and  rendered  a  final  judgment  and  decree 
of  perpetual  injunction  against  HymeSy  in  accordance  with 
the  prayer  of  the  complaint.  To  these  rulings  Hymes  ex- 
cepted, and  appeals  to  this  court. 

The  act  referred  to  provides  that  when  any  pubUc  road 
or  highway,  running  or  passing  along  the  bank  of  any 
stream  or  water-course,  shall,  by  the. falling  or  washing 
away  of  the  bank  of  such  stream  or  water-course,  become 
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unsafe  or  inconvenient  for  use  as  a  public  highway,  it  shall 
be  the  duty  of  the  supervisor  of  highways  having  such  road 
in  charge,forthwith  to  give  the  owner  or  occupant  of  the  land 
over  which  said  road  passes  notice  to  remove  his  fence  back 
from  the  bank  of  such  stream  or  water-course^far  enough  to 
admit  of  the  opening  and  construction  of  a  road  at  least  forty 
feet  wide ;  and  if  such  owner  or  occupant  shall  neglect  to 
remove  the  fence  as  required  by  such  notice,  it  shall  be  the 
duty  of  the  supervisor  to  call  out  the  hands  liable  to  work  on 
roads  in  his  district  and  forthwith  remove  such  fence,  doing 
to  the  owner  or  occupant  no  greater  damage  than  may  be 
necessary  for  the  removal  of  such  fence.  It  further  pro- 
vides that  if  any  dwelling  house  or  building  should  stand 
so  near  such  stream  or  water-course  that  a  suflBicient  space 
is  not  left  for  the  road,  the  supervisor  may  open  the  road  in 
the  rear  of  such  dwelling  house  or  other  building.  A  pro- 
vision is  also  made  for  the  assessment  of  damages  to  the 
owner  or  occupant  of  the  land,  occasioned  by  any  such 
change  of  the  highway,  by  application  to  the  board  of  com- 
miseioners  of  the  county. 

The  material  question  discussed  in  the  case,  is  as  to  the 
constitutionality  of  the  act  authorizing  such  changes  of 
public  highways.  Several  reasons  are  urged  by  the  counsel 
for  the  appellee  why  the  act  is  in  conflict  with  the  consti- 
tution of  the  State. 

It  is  objected  that  the  act  violates  section  nineteen  of 
article  four  of  the  constitution,  which  provides  that  each 
act  shall  embrace  but  one  subject  and  matters  properly 
connected  therewith,  which  subject  shall  be  expressed  in 
the  title.  The  title  of  the  act  in  question  is,  "an  act  au- 
thorizing supervisors  of  roads  to  remove  fences  standing 
near  public  highways  on  streams  or  water-courses,  and 
to  turn  public  roads  and  highways  on  water-courses  to  the 
rear  of  buildings,  where  such  buildings  stand  too  near  the 
stream  to  give  room  for  said  roads  or  highways,  and  assess 
damages  for  losses  occasioned  thereby." 

It  is  claimed  that  the  subject  of  the  act,  as  expressed  iu 
Vol.  XXVI.— 28. 
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the  title,  is  not  sufficient  to  cover  a  provision  in  the  act  au- 
thorizing the  supervisor  to  remove  fences  and  change  the 
highway,  except  in  cases  where  in  consequence  of  a  build- 
ing standing  too  near  the  stream,  it  is  necessary  to  change 
the  highway  to  the  rear  of  such  building.  The  judges  of 
this  court  are  equally  divided  in  opinion  on  this  question^ 
and  a  decision  of  it  cannot  therefore  be  made. 

The  constitution  prohibits  the  enactment  of  local  or 
special  laws  "  for  laying  out,  opening  and  working  on  high- 
ways." Article  4,  §  22.  It  is  insisted  by  the  appellee  that 
the  act  in  controversy  is  a  special  law,  and  therefore  comes 
within  the  prohibition.  The  law  is  not  special  but  general. 
True  it  relates  to  a  particular  class  of  cases,  and  applies  to 
them  alone,  as  do  a  large  number  of  legislative  enactments, 
but  that  fact  does  not  make  it  a  special  law.  Hingle  v.  The 
State,  24  Ind.  28. 

It  is  also  claimed  that  the  act  violates  section  one  of 
the  seventh  article  of  the  constitution,  which  provides  that 
"  the  judicial  powers  of  the  State  shall  be  vested  in  a  Su- 
preme Court,  in  Circuit  Courts,  and  in  such  inferior  courts 
as  the  general  assembly  may  establish."  The  objection  urged 
is,  that  supervisors  are  merely  executive  officers,  and  are  not 
clothed  with  judicial  powers,  and  that  the  act  in  authorizing 
them  to  remove  fences,  when,  by  reason  of  the  falling  in  or 
washing  away  of  the  bank  of  the  stream  on  which  high- 
ways are  located,  such  highways  become  unsafe  or  incon- 
venient for  use,  makes  them  the  judges  of  the  necessity  of 
the  change,  which  is  a  judicial  act,  and  can  only  be  exer- 
cised by  a  court.  The  objection  is  untenable.  The  act 
confers  no  judicial  power  on  supervisors.  If,  in  such  a 
case,  the  bank  of  the  stream  on  which  the  road  is  located  is 
washed  away  or  has  fallen  in,  so  as  to  destroy  the  road- way, 
or  render  it  unsafe  or  inconvenient  for  travel,  it  is  a  visible, 
physical  fact,  which  does  not  require  the  adjudication  of  a 
court  to  determine.  It  is  the  duty  of  the  supervisor  to 
keep  the  roads  of  his  district  in  a  passable  condition,  and 
he  is  bound  to  see  and  know  whether  they  are  in  that  con- 
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dition,  and  it  has  never  been  regarded  that  in  doing  so  he 
was  exercising  judicial  powers.  The  power  conferred  on 
the  supervisor  is  to  appropriate  private  property  for  the 
public  use,  in  the  exercise  of  the  right  of  eminent  domain. 

The  act  docs  not  violate  section  twenty  of  article  one  of 
the  constitution,  which  declares  that  "  in  all  civil  cases  the 
right  of  trial  by  jury  shall  remain  inviolate."  This  constitu- 
tional provision  does  not  extend  to  assessing  damages  in  such 
cases.  The  Lake  Erie^  tj-c,  R.  R.  Co,  v.  Heathy  9  Iiid.  558 ;  Dron- 
barger  v.  Reed,  11  Ind.  420.  There  can  be  no  doubt  of  the 
right  of  appeal  from  the  assessment  of  damages  before  the 
commissioners,  under  the  general  provisions  of  the  statute 
authorizing  appeals  from  that  tribunal,  and  in  the  Circuit  or 
Common  Pleas  Court,  the  question  may  be  tried  by  a  jury. 
Konp  V.  Smith,  7  Ind.  471.  Numerous  other  objections  are 
urged  to  the  provisions  of  the  act,  but  as  they  are  of  a  char- 
acter more  properly  addressed  to  the  legislative  than  to  the 
judicial  department,  it  is  not  deemed  necessary  to  discuss 
them  here. 

The  objections  urged  to  the  act  of  the  legislature  present 
the  questions  discussed  by  counsel,  and  we  have  given  them 
our  attention  and  passed  upon  them  all  except  the  first  one, 
upon  which,  as  has  been  stated,  we  are  divided  in  opinion. 
One  of  the  errors  assigned  is  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  appellant's  special  defense ;  but 
as  this  involves  the  validity  of  the  act  of  the  legislature,  it 
is  left  undetermined. 

Upon  sustaining  the  demurrer,  the  court,  over  the  gene- 
ral denial,  rendered  a  final  judgment  for  the  plaintijff*  with- 
out a  trial  of  the  issue  made  by  the  denial,  and  this  is  as- 
signed as  error.  This  action  of  the  court  was  doubtless  the 
result  of  an  oversight.  It  was  nevertheless  an  error  which 
must  reverse  the  judgment. 

The  judgment  is  reversed,  with  costs. 

T.  L.  Smith  and  M.  C  Kerr,  for  appellant. 

J.  H.  Stotsenburg,  T.  3L  Brown  and  Howk  ^  Weir,  for 
appellee. 
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Yestdob  and  Pubchasek. — Suit  by  A  against  B  to  recorer  the  possessum  of 
real  estate.    Answer,  that  D,  who  was  the  owner  of  the  land  In  1841,  sold  the 
same  to  A  by  title  bond,  conditioned  for  a  conyeyance  upon  payment  of  tfe 
purchase  money ;  that  $300  was  paid  at  the  time,  and  two  notes  for  $47S  75 
each  were  given  for  the  residue  of  the  purchase  money ;  that  A  entered  into 
possession,  and  by  an  improper  use  thereof  greatly  impaired  the  Talue  ef 
the  land;  that  in  1844,  A  having  failed  to  pay  any  more  of  the  purchase 
money,  and  having  left  the  State,  leaving  no  assets  out  of  which  the  debt 
could  be  made,  D  filed  his  bill  in  chancery  to  collect  said  purchase  money, 
and  a  decree  was  entered  that  in  default  of  payment  within  thirty  days  the 
premises  should  be  sold  by  tho  sheriff;  that  after  said  premises  had  beca 
bought  in  by  D  on  said  decree,  he  sold  and  conveyed  the  same  to  defend- 
ant, and  put  him  in  possession ;  that  the  lands  have  greatly  increased  in 
value  and  that  tho  defendant  has  made  valuable  and  lasting  improve- 
ments.   Reply,  admitting  the  proceedings  in  chancery,  bat  denying  that 
the  land  was  legally  sold  upon  the  decree,  and  alleging  that  the  sale  was 
void, because  there  was  no  appraisement  and  because  no  deed  was  executed 
to  the  purchaser;  that  defendant  had  notice  of  plaintiff's  title,  and  that 
the  rents  since  plaintiff  had  been  out  of  possession  were  more  than  equ^ 
to  the  balance  of  the  purchase  money  due  from  him  and  interest  thereon, 
and  praying  that  an  account  be  taken,  &c. 

Ileldf  that  the  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his  own 
title. 

ffeldj  also,  that  to  entitle  the  plaintiff  to  recover,  he  must  show  a  legal  title 
to  the  possession. 

Seldf  also,  that  the  answer  presented  a  good  defense  to  the  action,  which  the 
reply  failed  to  meet. 

Meldf  also,  that  the  plaintiff,  having  been  in  default  for  nearly  fifteen  yean^ 
was  not  entitled  to  any  equitable  relief. 

APPEAL  from  the  Hamilton  Circuit  Court 
Gregory,  C.  J. — Suit  by  Stehman  against  Crull  ^  to  recover 
the  possession  of  real  property."  The  complaint  is  in  the  usual 
form.  The  defendant  answered  that  Thomas  West  was,  on 
the  5th  of  October^  1841,  the  owner  in  fee  simple  of  the  lands 
described  in  the  complaint;  that  he  sold  the  same  on  that  day 
to  the  plaintiff,  who  paid  him  $300  of  the  purchase  money, 
and  made  two  promissory  notes  and  delivered  them  to  him  for 
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the  balance  of  the  purchase  money,  each  of  the  notes  being 
for  $473  75 ;  that  at  the  same  time  West  made,  executed 
and  delivered  to  the  plaintiff  his  title-bond,  and  thereby 
bound  himself,  upon  the  payment  of  the  purchase  money, 
to  convey  the  lands  to  the  plaintiff;  that  upon  the  execution 
of  the  bond  and  notes  West  put  the  plaintiff*  in  possession ; 
that  there  were  then  upon  the  lands  lasting  and  valuable 
improvements ;  that  the  plaintiff  held  possession  by  him- 
self or  agent  until  after  the  commencement  of  the  chancery 
suit  in  the  answer  mentioned,  and  by  improper  use  and 
abuse  thereof  impaired  the  value  of  the  premises ;  that  the 
plaintiff,  during  the  time  he  so  held  the  premises,  received 
and  appropriated  the  rents  and  profits  of  the  same ;  that 
about  the  time  of  the  commencement  of  the  chancery  suit 
the  plaintiff  left  this  State  and  went  to  parts  unknown, 
leaving  no  assets  out  of  which  West  could  make  the  bal- 
ance of  the  purchase  money ;  that  on  the  24th  of  Marcliy 
1844,  (the  plaintiff  being  absent  from  the  State,  and  the 
place  of  his  residence  unknown)  West  filed  his  bill  in  chan- 
cery, in  the  Hamilton  Circuit  Court,  setting  forth  the  fore- 
going facts,  and  that  although  West  had  always  been  ready  to 
perform  his  part  of  the  contract,  upon  being  paid  the  pur- 
chase money,  and  was  then  willing  to  convey  the  lands  t6 
the  plaintiff,  and  had,  for  the  purpose  of  being  able  to  com- 
ply with  the  agreement,  made  and  acknowledged  a  deed  of 
conveyance  in  fee  simple,  with  ftiU  covenants,  conveying  the 
lands  to  the  plaintiff',  his  heirs  and  assigns,  and  tendered  the 
same  in  court,  to  be  delivered  to  the  plaintiff  on  his  pajdng 
the  balance  of  the  purchase  money,  yet  the  plaintift'  had 
failed  to  perform  his  part  of  the  contract  and  pay  the  pur- 
chase money,  and  prayed  that  the  court  would  compel  the 
plaintiff"  to  perform  his  part  of  the  agreement;  that  the  suit 
in  equity  was  determined  in  favor  of  West,  at  the  September 
term  of  the  Hamilton  Circuit  Court,  in  the  year  1844 ;  that  it 
was  ordered  by  the  court  that  the  plaintift*  should  specifically 
perform  his  contract  and  pay  the  purchase  money  within 
thirty  days,  or  in  default  thereof  that  the  lands  should  bo 
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sold,  as  other  lands  are  sold  on  execution,  to  pay  the  same ; 
that  the  plaintiff  failed  to  pay  any  part  of  the  money,  but 
continued  in  possession  until  the  Ist  of  January,  184G,  and 
appropriated  the  rents  and  profits  to  his  own  use;  that 
the  same  were  of  the  value  of  $200  per  annum ;  that  at  the 
date  last  aforesaid,  the  value  of  the  lands  was  greatly  de- 
preciated, and  that  the  same  were  then  abandoned  by  the 
plaintiff,  and  that  soon  afterwards  West  sold  and  conveyed 
the  lands  to  Jacob  Crull ;  that  the  latter  entered  into  posses- 
sion under  said  conveyance,  and  remained  in  possession  un- 
til he  subsequently  sold  and  conveyed  the  lands  to  the  de- 
fendant, and  that  the  defendant  has  full  possession  under 
that  conveyance ;  that  since  the  conveyance  from  West  to 
Jacob  Cnilly  the  lands  have  greatly  increased  in  value ;  that 
the  latter  and  the  defendant  have  made  lasting  and  valuable 
improvements  thereon,  amounting  to  $3,000  in  value;  that 
defendant  had  no  knowledge  of  any  claim  of  the  plaintiff  to 
the  lands,  and  he  denies  that  West  ever  conveyed  the  lands 
to  the  plaintiff  except  as  stated  in  the  answer,  and  alleges 
that  if  the  plaintiff  has  a  deed  for  the  lands,  it  has  been 
surreptitiously  abstracted  from  the  files  of  the  court  in  the 
suit  in  equity,  and  avers  that  the  only  legitimate  claim  upon 
the  lands  the  plaintiff  ever  had,  arose  from  said  title  bond. 
Prayer  that  plaintiff  ^s  claim  may  be  set  aside  and  annulled, 
and  the  defendant's  title  quieted. 

The  plaintiff*  replied,  admitting  the  proceedings  named  in 
the  answer,  in  the  suit  in  equity  between  West  and  the  plain- 
tiff', to  be  true  as  therein  set  forth,  but  denies  all  other  mat- 
ters therein  set  up.  He  further  says  that  the  lands  were 
never  sold  legally  upon  the  decree  of  the  court,  but  the 
pretended  sale  was  wholly  void,  the  lands  never  having  been 
appraised  as  the  law  required,  and  the  sheriff  having  never 
made  any  deed  therefor.  The  plaintiff  further  avers  that 
the  lands  have  been  possessed  and  enjoyed  by  the  defend- 
ant ever  since  the  pretended  sale,  and  that  he  ha«  received 
the  rents  and  profits  thereof,  which  are  of  the  annual  value 
of  $300;  that  defendant  derives  bis  pretended  title  from 


MAY  TERM,  1866.  439 

Stehman  v.  Cmll. 

Jacob  GruU  as  a  gift,  which  was  never  executed  until  after 
the  commencement  of  this  suit;  that  Jacob  Crullj  long  be- 
fore he  contracted  with  West  for  the  lands,  well  knew  the 
rights  of  the  plaintift'  to  the  same;  that  the  rents  and  prof- 
its which  have  been  received  by  the  defendant  have  amoun- 
ted to  $500  more  than  the  balance  of  the  purchase  money 
remaining  unpaid,  and  all  interest  thereon ;  that  he  is  ready 
to  perform  his  part  of  the  agreement,  and  prays  that  an  ac- 
count be  taken,  and  a  full  and  equitable  settlement  made  of 
the  matters  between  the  parties,  alleging  that  the  premises 
are  of  the  value  of  $5,000. 

To  this  reply  the  defendant  demurred.  The  demurrer 
was  sustained  by  the  court,  and  final  judgment  rendered 
thereon  for  the  defendant.  The  plaintiff  appeals  and  as- 
signs for  error  the  ruling  of  the  coui't  below  on  this  de- 
murrer. 

The  appellant's  counsel  have  argued  three  questions: 

1.  Was  the  plaintiff's  reply  sufficient  in  law  to  meet  the 
case  made  by  the  answer? 

2.  Was  the  answer  a  sufficient  bar  to  the  action? 

8.  I£  not,  did  the  demurrer  of  the  defendant  reach  back 
to  the  insufficiency  of  the  answer? 

This  suit  was  commenced  on  the  25th  of  August^  1859. 

The  plaintiff  in  this  action  must  recover  on  the  strength 
of  his  own  title.    2  G.  &  H.,  §  606,  p.  284. 

The  action  "to  recover  the  possession  of  real  property," 
under  the  code,  where  the  complaint  is  on  the  legal  title,  as 
in  the  case  in  judgment,  takes  the  place  of  the  old  action 
of  ejectment,  and  the  plaintiff  must  show  a  legal  title  to 
the  possession  before  he  can  recover. 

The  reply  admits  the  proceedings  in  the  equity  suit 
between  West  and  the  plaintiff,  by  which  it  is  showTi  that 
the  latter  held  the  lands  from  West  by  a  title-bond;  that  the 
plaintiff'  was  in  default;  that  he  had  absconded,  leaving  no 
property  out  of  which  West  could  make  his  debt.  The 
decree  was  rendered  in  September^  1844,  allowing  the  plain- 
tiff thirty  days  within  which  to  pay  the  purchase  money. 


440  SUPEEMB  COURT  OF  INDIANA. 

Stehman  v.  Grail. 

After  the  lapse  of  nearly  fifteen  years  this  sait  is  com- 
menced^ and  in  the  reply  the  plaintiff  claims  that  the  pur- 
chase money  has  been  paid  by  the  receipt  of  the  rents  and 
profits  since  the  rendition  of  the  decree.  The  fiewts  admit- 
ted and  stated  in  the  reply  are  sufiicient,  in  our  opinion,  to 
bar  the  plaintiff's  right  of  recovery  in  this  action.  The 
answer  is  good,  showing  clearly  that  the  piaintifi'  has  no 
legal  right  to  the  possession  of  the  land.  A  party  in  pos- 
session of  real  estate  under  a  contract  of  purchase  may  be 
ejected  upon  demand  by  the  legal  owner.  Stackhouse  d  d 
V.  Doe  ex.  dem.  Reynolds  et  aLy  5  Blackf.  670. 

In  the  case  at  bar,  the  plaintiff  had  abandoned  his  pos- 
session under  his  contract  of  purchase,and  is  now  seeking  the 
aid  of  a  court  of  law  to  regain  that  possession.  The  facta 
shown  do  not,  however,  entitle  the  plaintiff  to  any  e<piitable 
relief.  The  plaintiff  had  been  in  default  for  nearly  fifteen 
years  after  the  decree;  the  lands  were  purchased  by  him  of 
West  in  1841,  for  Jl,247  50,  and  he  shows  in  his  reply  that 
they  are  now  worth  $5,000. 

The  question  how  far  time  in  a  contract  is  regarded  of 
its  essence  does  not  depend  exclusively  upon  its  terms,  but 
in  a  great  degree  upon  the  conduct  of  the  parties  in  rda- 
tion  to  it  after  its  execution.  Justice  Story  says:  "Time 
is  not  generally  deemed  in  equity  of  the  essence  of  the 
contract,  unless  the  parties  have  expressly  so  treated  it,  or  it 
necessarily  so  follows  from  the  nature  and  circumstances 
of  the  contract.  It  is  true  that  courts  of  equity  have  re- 
gard to  time,  so  far  as  it  respects  the  good  faith  and  dili- 
gence of  parties.  But  if  circumstances  of  a  reasanaWe 
nature  have  disabled  the  party  from  a  strict  compliance,  or 
if  he  comes  recenti  facto  to  ask  for  a  specific  performance, 
the  suit  is  treated  with  indulgence.  But  then,  in  such  cases, 
it  should  be  clear  that  the  remedies  are  mutual;  that  there 
has  been  no  change  of  circumstances  affecting  the  character 
or  justice  of  the  contract;  that  compensation  for  the  delay 
can  be  fully  and  beneficially  given;  that  he  who  aaks  a 
specific  performance  is  in  a  condition  to  perform  his  own 
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part  of  the  contract,  and  that  he  has  shown  himself  ready, 
desirous,  prompt  and  eager  to  perform  the  contract/' 
2  Stor/s  Eq.  Jur.,  §  776. 

The  facts  averred  in  the  answer  preclude  the  plaintiff 
from  any  relief  whatever,  either  legal  or  equitable.  The 
reply  does  not  bring  the  plaintiff  within  any  equitable  rule 
entitling  him  to  a  specific  performance  of  the  contract. 
As  the  answer  is  good  and  the  reply  bad,  the  third  question 
argued  by  counsel  does  not  arise. 

The  judgment  is  affirmed,  with  costs. 

M.  M.  Bay  and  «7.  W.  Gordon,  for  appellant. 

D.  MosSy  for  appellee. 


Johnson  v,  Johnson  and  Others. 

Atcachmsnt. — JcTKiSDxcTioir. — In  proceedings  in  attachment  the  transcript 
did  not  show  that  the  attachment  defendant  was  personally  serred  with 
process,  nor  that  his  property  had  been  attached  in  the  county  where  the 
action  was  brought,  nor  that  the  garnishee  had  been  summoned  in  that 
coynty. 

HeU  that  no  jurisdiction  of  the  attachment  defendant  had  been  obtained 
by  the  court,  and  that  the  judgment  against  the  garnishee  was  void. 

Statute.— Application  or. — The  act  entitled  "  an  act  for  the  relief  of  per- 
sons who  haTe  paid  certain  claims  to  the  State,  or  to  the  proper  officer, 
under  color  of  judicial  proceedings,  and  to  subrogate  such  persons  to  the 
rights  of  the  State,"  approved  March  6,  1865,  (Acts  1865,  p.  76,)  does  not 
apply  where  the  State  was  ftilly  paid,  and  the  claim  assigned  before  the 
passage  of  the  act. 

APPEAL  from  the  Vanderburgh  Common  Pleaa. 
Bay,  J. — ^Action  by  the  appellant,  as  assignee  of  one  of 
the  appellees  of  a  chdm  due  to  him  fironr  his  co-appellee. 
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An  answer  was  filed  by  the  defendant  charged  with  the 
debt,  alleging  that  as  to  a  certain  part  of  the  sum  named 
the  same  had  been  paid  by  him  as  garnishee,  imder  cert^n 
proceedings  in  attachment  against  his  co-defendant,  before 
the  date  of  the  alleged  assignment  to  the  appellant.  A 
transcript  of  the  attachment  suit  was  filed  with  the  answer. 
A  demurrer  filed  to  this  answer  was  overruled  by  the  court, 
and  this  is  assigned  as  error. 

The  transcript  of  the  proceedings  in  attachment  filed 
^vith  the  answer  does  not  show  that  process  had  been  per- 
sonally served  upon  the  defendant  in  that  action,  nor  that 
his  property  had  been  attached  in  the  county  where  the 
action  was  brought,  nor  that  the  garnishee  had  been  sum- 
moned in  that  county;  and  in  deference  to  the  opinion  of 
one  of  the  members  of  this  court,  we  will  also  state  that 
the  record  does  not  show  that  the  defendant  was  a  resident 
of  the  State,  and  had  departed  therefrom  "with  intent  to  de- 
fraud his  creditor,  or  to  avoid  the  service  of  a  summons,  or 
kept  himself  concealed  therein  with  a  like  intent.  No  jur- 
isdiction, therefore,  of  the  i)erson  of  the  defendant  in  the 
attachment  proceedings  was  obtained  by  the  court,  and  the 
judgment  against  the  garnishee,  there  being  no  legal  service 
of  process  upon  him,  was  void. 

The  appellee,  however,  relies  upon  "an  act  for  the  relief 
of  persons  who  have  paid  certain  claims  to  the  State,  or  to 
the  proper  officer,  under  color  of  judicial  proceedings,  and 
to  subrogate  such  persons  to  the  rights  of  the  State," -ap- 
proved March  6, 1865.  Acts  1865,  p.  76.  The  appellant  ar- 
gues that  by  a  strict  grammatical  construction  of  the  act,  it 
cannot,  by  its  terms,  have  a  retroactive  effect.  Were  we  to 
disregarti  entirely  the  title  of  the  act,  the  argument  would  be, 
perhaps,  conclusive.  But  conceding  the  act  to  be  in  terms 
retroactive,  still,  in  the  case  now  in  judgment,  it  cannot 
avail  the  appellee.  The  assignment  of  the  claim,  to  enforce 
which  this  suit  was  commenced,  had  been  made  long  before 
the  passage  of  the  act.  The  claim  of  the  State  had  been 
fully  paid,  and  she  had  no  rights  as  to  the  appellant  or  his 
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assignor  at  the  date  of  the  passage  of  the  act,  to  which  the 
appellee  could  be  subrogated.  The  rights  of  the  appellant 
were  fixed  before  the  date  of  the  act,  and  could  not  be  di- 
vested by  the  legislative  will.  The  demurrer  should  have 
been  sustained  to  the  third  paragraph  of  the  answer  of 
Alva  Johnson, 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  that  further  proceedings  be  had  in 
accordance  with  this  opinion. 

A.  Igleharty  for  appellant. 

J,  G.  JoneSj  for  appellee. 


The  Toledo,  "Wabash  and  Western  Railway  Company  v. 

Bevin. 

Plsadikg. — ^Neolioence. — In  a  complaint  for  damages,  alleged  to  have  re- 
sulted from  the  negligence  of  the  defendant,  there  must  be  an  arerment 
that  the  plaintiff  was  without  fault. 

APPEAL  from  the  Cass  Common  Pleas. 

Gregory,  C.  J. — Suit  by  Bain  against  the  appellant  for 
killing  a  horse. 

The  complaint  avers  that  on,  &c.,  at  Loganspcrt,  the 
plaintiff  was  the  owner  of  a  gray  horse,  of  the  value  of 
5250;  that  while  unloading  from  the  defendant's  freight 
cars,  as  he  lawfully  might,  a  load  of  lumber,  at  a  point  on 
the  defendant's  track  which  was  pointed  out  by  the  defend- 
ant as  a  safe  place  for  so  doing,  and  at  which  point  he  was 
directed  by  the  company  so  to  unload  and  take  away  his 
lumber,  the  defendant,  by  its  servants,  agents  and  employees, 
80  carelessly,  negligently,  and  unskillfuUy  propelled  its  loco- 
motive and  cars  as  to  run  into  and  kill  the  horse,  to  the 
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plaintiff's  damage,  &c.    A  demurrer  to  the  complaint  was 
overruled,  and  this  is  assigned  for  error. 

It  is  claimed  that  this  complaint  is  good,  under  the  stat- 
ute in  relation  to  forms  of  pleading  in  civil  actions,  (2  G.  & 
H.,  §  1,  pp.  373,  377,  form  14,)  and  that  the  previous  rulings 
of  this  court,  holding  that  there  must  be  an  averment  that 
the  plaintiff  was  without  fault,  are  wrong.  But  this  position 
cannot  be  maintained.  If  wo  admit  that  the  decisions  m 
the  cases  of  T/ie  EGansvilU  and  CrawfordsvUle  JR.  R.  Co.  v. 
Dexter^  24  Ind.  411,  and  The  Indianapolis^  Pittsburgh  and  Cleve- 
land K  R.  Co,  V.  Kcelqfs  AdmWy  23  Ind.  133,  and  the  pre- 
vious decisions  of  this  court  wdiich  those,  cases  follow,  are 
wrong,  yet  we  think  that  the  complaint  in  the  case  in  judg- 
ment is  bad  for  not  alleging  that  the  injury  complained  of 
was  caused  by  the  negligence  of  the  defendant.  The  fact 
that  the  defendant  pointed  out  the  place  as  a  safe  one  for 
unloading  the  lumber  would  not  justify  the  plaintiff  in  occu- 
pying it,if  it  was  evidently  unsafe,  and  is  no  excuse  for  the 
plaintiff  unless  he  was  misled  by  false  statements  upon 
which  he  relied.  The  allegation  "that  the-defendant,  by  its 
servants,  agents  and  employees,  so  carelessly,  negligently 
and  unskillfully  propelled  its  locomotives  and  cars  as  to  run 
into  and  kill  the  horse,"  may  be  true,  and  yet  the  plaintiff's 
own  negligence  in  not  getting  out  of  the  way  may  have 
contributed  directly  to  the  injury.  The  statutory  form 
shows  that  the  injury  was  caused  by  the  carelessness  of  the 
defendant's  servant.  This  is  a  material  allegation,  for 
although  the  defendant  may  have  carelessly  run  its  loco- 
motives, yet  if  that  was  not  the  cause  of  the  injury,  the 
plaintiff  cannot  recover.  It  is  not  enough  that  the  care- 
lessness complained  of  contributed  to  the  injury,  provided 
the  plaintiff*  was  in  fault.  There  must  at  least  be  an  alle- 
gation that  the  carelessness  complained  of  caused  the  injury. 
The  evidence  is  in  the  record,  and  is  of  such  a  character 
that  we  cannot  say  that  justice  was  done,  notwithstanding 
the  error  of  the  court  in  overruling  the  demurrer  to  the 
complaint    We  think  that  the  hitching  of  a  horse  by  his 


MAY  TERM,  1866.  445 

English  V.  Smith. 

halter  to  a  car  on  the  track  of  a  railway  which  is  being 
operated  every  few  hours,  is  of  itself  an  act  of  carelessness, 
and  if  such  an  act  contributed  directly  to  the  injury  com- 
plained of,  the  plaintijff  cannot  recover,  unless  the  careless- 
ness or  negligence  of  the  defendant  was  so  wanton  and 
gross  as  to  imply  a  willingness  to  inflict  the  injury. 

There  are  a  number  of  errors  assigned  by  the  appellant, 
and  argued  by  counsel,  but  as  the  trial  was  on  a  bad  com- 
plaint these  errors  become  immaterial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  sustain  the  demur- 
rer to  the  complaint,  and  for  further  proceedings.' 

W.  Z.  Stuart^  for  appellant. 

D.  JD.  Pratt  and  jD.  F.  Baldwin^  for  appellee. 


Ekglish  v.  Smith. 


Tbaxscbipt  of  Judohent)— Authentication  of. — Suit  upon  the  transcript 
of  a  judgment  rendered  in  the  Supreme  Court  of  the  District  of  Colum- 
bia. The  certificate  of  the  Judge  was  "that  the  foregoing  attestation  of  A 
B,  clerk  of  said  court,  is  in  duo  form.'' 

Seldf  that  the  authentication  of  the  transcript  was  sufficient  under  the 
statute.    2  0.  &  H.  186. 

APPEAL  from  the  Marion  Common  Pleaa 
Gregory,  C.  J. — Smith  sued  English  upon  a  judgment  of 
the  Supreme  Court  of  the  District  of  Columbia.  The  defen- 
dant answered  by  a  general  denial.  Trial  by  the  court, 
finding  for  the  plaintiff,  motion  for  a  new  trial  overruled, 
and  judgment.  The  only  evidence  introduced  was  a  cer- 
tified transcript  of  the  record  of  the  proceedings  and  judg- 
ment of  the  Supreme  Court  of  the  District  of  Columbia. 
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The  appellant,  at  the  proper  time,  objected  to  the  introduc- 
tion of  the  transcript,  because  the  certificate  of  the  judge 
attached  thereto  does  not  certify  that  the  person  whose 
name  is  attached  to  the  clerk's  certificate  was  clerk,  and 
because  the  judge's  certificate  is  not  followed  by  a  certifi- 
cate of  the  oflicial  character  of  the  judge. 

The  judge  certifies  "  that  the  foregoing  attestation  of  Be- 
turn  J.  Meigs,  clerk  of  said  court,  is  in  due  form."  Section 
one,  article  four,  of  the  constitution  of  the  United  *Steto,  pro- 
vides that  "full  faith  and  credit  shall.be  given  in  each  State 
to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  State;  and  the  congress  may,  by  general  laws,  pre- 
scribe the  manner  in  whicli  such  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof."  It  is  conten- 
ded by  the  appellant's  counsel  that  this  provision  applies 
only  to  judgments  rendered  in  a  State,  and  does  not  apply 
to  the  District  of  Columbia^  and  that  the  powi3r  of  con- 
gress to  legislate  as  to  the  manner  in  which  such  judg- 
ments shall  be  proven  is  necessarily  limited  to  the  judg- 
ments specified  in  the  first  part  of  the  section.  Section  two 
of  the  act  of  congress  of  the  27th  of  March,  1804,  provides 
that  "  all  the  provisions  of  this  act,  and  the  act  to  whicli  this 
is  a  supplement,  shall  apply  as  well  to  the  public  acta, 
records,  office  books,  judicial  proceedings,  courts  and  offices 
of  the  respective  territories  of  the  United  States,  and  coun- 
tries subject  to  the  jurisdiction  of  the  United  States,  as  to 
the  public  acts,  records,  office  books,  judicial  proceedings, 
courts  and  offices  of  the  several  States."  Brightl/s  Digest 
§  11  p.  266.  It  is  contended  that  this  section  does  not  em- 
brace the  records  of  judicial  proceedings  of  the  courts  in 
the  District  of  Columbia;  that  that  district  is  not  included 
in  the  clause,  "countries  subject  to  the  jurisdiction  of  the 
United  Statcs.^^ 

These  are  grave  questions,  involving  the  construction  of 
section  one  of  article  four  of  the  constitution  of  the  United 
States,  and  of  the  second  section  of  the  act  of  congress  of ' 
March,  27,  1804.    We  do  not  feel  called  upon  to  decide 
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these  questions,  however,  as  we  think  the  authentication  of 
the  transcript  of  the  record  in  question  is  a  substantial  cora- 
pHance  with  the  provisions  of  the  law  of  this  State  on  the 
subject.    2  G.  &  H,  §  286  p.  185. 

The  certificate  of  the  chief  justice  and  that  of  the  clerk 
bear  date  on  the  same  day.  In  such  case,  the  judge's  cer- 
tificate "that  the  foregoing  attestation  of  Betimi  J.  Meigs, 
clerk  of  said  court,  is  in  due  form,"  is  equivalent  to  certify- 
ing that  "  Betum  J.  Meigs  was,  at  the  date  of  said  certificate, 
the  clerk  of  said  court,  and  that  his  attestation  is  in  due 
form  of  law."  A  somewhat  similar  question  was  ruled  in 
Gavit  V.  Snowhill  2  Dutcher  (N.  J.)  76. 

If  Meigs  was  not  the  clerk  of  the  court  at  the  time  he 
made  the  certificate,  then  it  was  not  the  "attestation  of  the 
clerk  of  said  court,"  as  certified  by  the  chief  justice.  And 
moreover  the  clerk  was  the  keeper  of  the  seal  of  the  court, 
and  its  use  proved  the  authenticity  of  the  certificate,  and 
the  attestation  could  not  be  in  "due  form"  without  its  use. 

The  judgment  is  afiirmed,  with  costs. 

T.  A.  MendrickSj  0.  B.  Herd  and  A.  W.  Hendricks  for  ap- 
pellant. 

A.  G.  Porter,  B,  Harrison  and  W.  P.  Fishbacky  for 
appellee. 


Thb  City  of  Evansville  v.  The  Evanstille  Gaslight 

Company. 

CojTTiLACT. — ^In  a  suit  by  the  city  of  EvaruvUle  against  the  EvansvilU 
^  Oatlight  Company ^  the  complaint  showed  that  the  contract  sued  on 
was  made  by  the  city  with  A  and  company.  It  failed  to  show  that  the 
gaslight  company  in  any  way  assumed,  acted  under,  or  became  responsi- 
ble for  the  performance  of  the  contract,  but  ayerred  that  A,  with  his 
associates  and  partners,  afterwards  became  a  body  corporate,  by  the  name 
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of  the  EvamviUe  GasUghi  Company^  in  pursuance  of  the  laws  of  the  State, 
and  did  lay  pipes,  &c.  It  was  not  ayerred  that  A  and  company  laid  any 
pipes,  or  did  any  other  act  under  the  contract,  nor  that  the  gaslight  com- 
pany succeeded  to  the  rights  and  priyileges  conferred  by  the  contract  on 
A  and  company. 
Held^  that  the  complaint  was  fatally  defectiye,  and  a  demurrer  to  it  prop- 
erly sustained. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Elliott,  J. — This  was  a  suit  by  the  appellant  against 
"  TheUvansviUe  Gaslight  Company ^^^  a  corporation,  for  alleged 
breaches  of  a  contract  to  furnish  the  city  and  citizens  of 
EoansviUe  with  gas,  made  by  the  city  with  John  Jeffrey  ^  Go. 
The  court  below  sustained  a  demurrer  to  the  complaint,  and 
rendered  final  judgment  for  the  appellee.  The  city  ap- 
peals. 

The  complaint  alleges  that  on  the  15th  of  June,  1853, 
John  Jeffrey  ^  Co.  entered  into  a  contract  with  the  plainti^ 
which,  in  the  form  of  an  ordinance  of  the  city  council, 
with  the  approval  and  acceptance  of  the  said  John  Jeffrey  ^ 
Co.y  is  set  out  in  the  complaint.  It  is  then  averred  that  **  af- 
terwards viz.,  on  the  —  day  of ,  the  said  John  Jeffrey 

and  his  said  associates  and  partners  became,  under  and  in 
pursuance  of  the  laws  of  the  State  of  Indiana^  a  body  cor- 
porate, by  the  name  of  The  UvansviUe  Gaslight  Company; 
that  afterwards,  to-wit,  on  the  first  day  of  April,  1853,  and 
from  time  to  time  thereafter  until  the  10th  day  of  Marchj 
1865,  the  defendant  did  lay  pipes  in  the  streets,  lanes^ 
alleys  and  thoroughfares  of  said  city,  for  conducting  gas, 
and  did  during  the  same  time  furnish  gas  for  consumption 
to  a  large  number,  viz.,  two  thousand  of  the  inhabitants  of 
said  city,  and  among  others  to  James  G.  Jones,  who  was 
during  that  time,  and  still  is,  an  inhabitant  of  said  city,  at 
his  dwelling  house,  which  is  within  a  reasonable  distance, 
viz,  twenty-five  feet,  of  a  supply  pipe  already  laid."  The 
complaint  then  alleges  various  breaches,  which  need  not  be 
stated  for  the  purpose  of  the  point  ruled  in  the  case. 

The  complaint  shows  that  the  contract  sued  on  was  made 
by  the  city  \vith  "  JoAn  Jeffrey  ^  Co."  and  not  with  the  cor- 
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poration,  The  EvansvUle  Gaslight  Company^  the  defendant, 
and  it  fails  to  show  that  that  corporation  in  any  way  as- 
sumed, acted  under,  or  became  responsible  for  the  perfor- 
mance of  the  contract  so  made  by  the  city  with  John  Jeffrey 
^  Co.  True,  it  is  averred  that  John  Jeffrey  and  his  associ- 
ates and  partners  afterwards  became  a  body  corporate,  by 
the  name  of  The  JEvansviUe  Gaslight  Company ,  in  pursuance 
of  the  laws  of  the  State,  and  that  said  Gaslight  Company  af- 
terwards proceeded  to  lay  pipes  and  furnish  the  city  and 
its  inhabitants  with  gas.  It  is  not  shown  that  John  Jeffrey 
^  Co.  laid  any  pipes,  or  did  any  other  act  under  the  con- 
tract, nor  that  The  Gaslig/U  Company  succeeded  to  any  of  the 
rights  or  privileges  conferred  by  the  contract  on  John  Jef- 
frey ^  Co.  If  John  Jeffrey  ^  Co.y  after  entering  into  the 
contract  with  the  city,  had  positively  refused  to  enter  upon 
or  perform  it,  (and  for  aught  that  appears  such  may  have 
been  the  fact)  and  afterwards  The  JEoansviUe  Gaslight  Com- 
pany was  organized,  not  by  the  authority  of  the  city  council 
of  EvoTisvilley  but  under  the  laws  of  the  State,  and  pro- 
ceeded under  the  authority  of  its  charter  to  lay  pipes  and 
furnish  the  city  and  citizens  with  gas,  it  could  scarcely  be 
contended,  with  any  show  of  reason,  that  because  John  Jeffrey 
and  his  associates  became  the  members  of  the  corporation, 
The  Gaslight  Company  became  thereby  liable  upon  the  con- 
tract of  John  Jeffrey  ^  Co.,  made  by  them  individually,  be- 
fore the  organization  of  the  The  Gaslight  Company.  "We 
think  the  complaint  was  fatally  defective  for  the  reasons  sta- 
ted, and  the  demurrer  to  it  was  therefore  properly  sustained. 
Other  questions  are  argued  by  counsel  at  much  length  and 
with  ability,  but  for  the  reason  already  given  they  do  not 
properly  arise,  and  we  forbear  expressing  any  opinion  in. 
reference  to  them. 

Greoort,  C.  J.,  dissented. 

The  judgment  is  affirmed,  with  costs. 

J.  Q.  JoneSj  for  appellant. 

J.  J.  Chandler^  for  appellee. 
Vol.  XXVL— 29. 
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/S6  4fin  Jones  v.  Hopkins. 

School  Fukd  Sales. — The  law  in  force  at  the  time  of  the  exeoation  of  a 
mortgage  to  the  school  fund  required  sixty  days  notice  of  sales  for  the 
non-payment  of  the  principal  or  interest  of  the  loans.  The  law  in  force 
when  the  forfeiture  occurred  and  the  sale  was  made  required  only  twenty- 
one  days  notice. 

ffeldj  that  a  sale  made  under  the  law  in  force  at  the  time  of  the  forfeiture 
and  sale  was  valid. 

APPEAL  from  the  31adi$on  Circuit  Court. 

Ray,  J. — In  the  years  1848  and  1849,  Samuel  Kingon.  and 
wife  mortgaged  two  tracts  of  land  in  Madison  county  to 
secure  the  payment  of  two  loans  from  the  school  fund.  In 
1859  the  auditor  of  said  county,  after  giving  notice  as  then 
required,  sold  and  conveyed  the  lands  to  Jones  for  the  pay- 
ment of  the  loans.  In  1849  the  law  required  sixty  days 
notice  of  such  sales.  In  1859  it  required  only  twenty-one 
days  notice.  Hopkins,  who  claims  title  to  the  lands  by  deed 
from  Tlie  Cleveland  and  St.  Louis  Railroad  Company y  which 
claimed  title  by  deed  from  Kingon,  brought  this  action  to 
set  aside  the  above  sale  to  Jones  as  void,  on  the  sole  ground 
that  sixty  days  notice  of  the  sale  should  have  been  given, 
instead  of  twenty-one  days.  A  demurrer  to  the  complaint 
was  overruled  and  judgment  rendered  on  the  demurrer,  from 
which  Jones  appeals. 

In  the  opinion  given  in  this  case  upon  a  former  appeal, 
22  Ind.,  810,  the  sale  of  the  land  was  regarded  as  having 
occurred  under  the  act  of  1852,  and  it  was  held  that  section 
two  of  the  general  repealing  act  of  1852, 1  G.  &  H.,  p.  536, 
saving  vested  rights,  required  the  sale  in  this  case  to  be  con- 
ducted under  the  law  in  force  when  the  mortgage  was  given. 
The  facts  averred  in  the  complaint  show  that  the  law  of 
March  5, 1855,  must  control,  as  the  sale  occurred  under  that 
statute.  In  our  opinion  the  section  of  the  repealing  act  re- 
ferred to  cannot  be  regarded  as  in  any  way  controlling  this 
decision.    It  could  not  limit  the  effect  of  an  act  passed 
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three  years  later.  It  lias  already  been  held  by  this  court 
that  expediting  the  remedy  does  not  impair  the  obligation 
of  the  contract,  nor  affect  any  vested  right.  It  would  follow 
that  the  section  alluded  to  could  have  no  application  to  the 
case  under  consideration.  Webb  v.  Moore^  25  Ind.  4.  The 
demurrer  should  have  been  sustained  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  reman- 
ded for  further  proceedings,  in  accordance  with  this  opinion. 

W,  Marchy  for  appellant. 

./.  DaciSy  X  E.  McDonald  and  A.  L.  Eodchcj  for  appellee. 


Ammerman  v.  Crosby. 

Pleading. — Title  of  Cause. — A  complaint  commenced  as  foUows:  <*In  the 
Court  of  Common  Pleas  of  JIuntington  county,  October  term,  1863,  A  B 
complains  of  C  D,  and  says/'  &c. 

Held,  (hat  it  contained  sufficiently  the  title  of  the  cause,  under  the  49th 
section  of  the  code. 

Ne  Exeat  — Malicious  Prosecution. — A  complaint  for  malicious  prosecu- 
tion alleged  that  the  defendant,  "  not  having  any  reasonable  or  probable 
cause  of  action  whatever  against  the  plaintiff  in  that  behalf^  to  have  a 
writ  of  arrest  against  him,  but  wrongfuHy  and  unjustly  contriving  and 
intending  to  oppress  and  injure  the  plaintiff,  falsely  and  maliciously 
caused  and  procured  to  be  sued  and  prosecuted  out  of  the  Uuntington 
Circuit  Court,  a  certain  writ  of  "no  go,"  at  the  suit  of  the  defendant 
against  the  plaintiff,  directed  to  the  sheriff  of  UuniingUm  county,  where- 
by he  was  commanded  to  arrest  the  plaintiff  and  him  safely  keep,  so  that 
ho  might  have  his  body  before  said  court  at  the  next  ensuing  term,  to 
answer  said  defendant  in  a  civil  action." 

Held,  that  the  words  "  no  go  "  would  not  be  regarded  as  equivalent  tone  exeat, 
in  describing  that  writ ;  but 

Held,  that  the  substance  of  a  writ  of  ne  exeat  was  stated  in  the  complaint, 
and  that  a  description  of  the  writ  by  its  technical  name  was,  therefore, 
unimportant. 

Same. — ^In  a  suit  for  a  malicious  prosecution,  in  having  had  the  defendant 
arrested  upon  a  writ  of  ne  exeat,  it  is  not  requisite  that  the  affidavit  upon 
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which  the  proceeding  was  founded,  the  writ,  &c.,  should  bo  filed  with  the 
complaint 

Pkactice. — A  bill  of  exceptions  is  necessary  to  present  for  review  in  the 
Supremo  Court  a  ruling  of  the  court  below  striking  out  a  paragraph  of 
an  answer. 

Objection  to  Evidence. — An  exception  to  the  admission  of  evidence  must 
show  that  the  ground  of  the  objection  was  pointed  out  or  stated  to  the 
court  below. 

Malicious  Prosecution. — To  sustain  an  action  for  malicious  prosecution,  it 
must  be  shown  that  the  action  was  instituted  without  probable  cause,  and 
maliciously. 

Same. — Malice  may  bo  inferred  from  the  want  of  probable  cause,  as  a  matter 
of  fact,  but  no  such  inference  arises  as  a  matter  of  law. 

Same. — Whatever  evidence  tends  to  show  probable  cause,  or  to  rebut  any 
inference  or  proof  of  malice,  is,  in  such  actions,  admissible. 

Same. — In  a  suit  for  malicious  prosecution,  in  having  had  the  defendant 
arrested  on  a  writ  of  ne  exeat,  evidence  tending  to  show  that  the  agent  of 
the  defendant  who  caused  tho  proceeding  to  be  commenced  was  informed 
by  reputable  persons,  in  whom  ho  confided,  that  tho  plaintiff  was  about  to 
remove  from  tho  State  with  his  property,  and  that  ho  was  thereby  induced 
to  sue  out  tho  writ  upon  which  the  plaintiff  was  arrested,  was  held  ad-^ 
missible,  as  tending  to  show  probable  cause,  as  well  as  to  rebut  any  pre- 
sumption or  proof  of  malice, 

APPEAL  from  the  Huntington  Common  Pleas. 

Elliott,  J. — Suit  by  Crosby^  the  appellee,  against  Ammer- 
man, the  appellant,  for  a  malicious  prosecution.  The  court 
overruled  a  demurrer  to  the  complaint,  to  which  the  de- 
fendant excepted.  This  ruling  is  assigned  for  error.  The 
first  objection  urged  to  the  complaint  is  that  it  does  not 
contain  a  sufficient  "title  of  the  cause,"  as  required  by  the 
49th  section  of  the  code. 

Tho  objection  cannot  be  sustained.  The  complaint  com- 
menced as  follows:  "In  the  Court  of  Common  Pleas  of 
Huntington  county,  Oo^oier  term,  A.  D.  1863.  Charles  Crosby 
complains  of  John  Ammerman,  and  says,"  &c.  This  was  a 
substantial  compliance  with  the  statute.  It  is  also  objected 
to  the  complaint  that  there  are  no  sufficient  averments  of 
the  name,  character  or  purpose  of  the  writ  which  it  was 
alleged  was  sued  out  against  the  plaintiflT,  whereby  he  was 
arrested.  The  complaint  alleges  that  the  defendant,  "not 
having  any  reasonable  or  probable  cause  of  action  whatever 
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against  the  plaintift*  in  that  behalf,  to  have  a  writ  of  arrest 
against  him,  but  wrongfully  and  unjustly  contriving  and  in- 
tending to  oppress  and  injure  the  plaintiff*,  falsely  and  ma- 
liciously caused  and  procured  to  be  sued  and  prosecuted  out 
of  the  Huntington  Circuit  Court,  a  certain  writ  of  "no  go," 
at  the  suit  of  the  defendant  against  the  plaintiff^  directed  to 
the  sheriff  of  Huntington  county,  whereby  he  was  command- 
ed to  arrest  the  plaintiff,  and  him  safely  keep,  so  that  he  might 
have  his  body  before  said  court  at  the  next  ensuing  term 
thereof,  to  answer  said  defendant  in  a  civil  action."  The  ob- 
jection urged  is,  that  there  is  no  such  writ  known  to  the  laws 
of  this  State  as  that  described  in  the  complaint  by  the  appel- 
lation of  "  no  go,"  and  that  if  a  writ  of  ne  exefxt  was  thereby 
meant,  the  appellation  used  is  not  known  to  the  law,  and 
will  not  be  recognized  by  the  courts.  *'N"o  go"  may  be 
a  substantial  translation  of  the  technical  words  ne  exeaty  the 
name  of  a  writ  known  to  the  law;  but  we  are  not  inclined 
to  sanction  such  eccentric  innovations  in  pleading.  It  was 
not,  however,  essential  that  the  writ  should  be  described  by 
its  technical  name;  the  substance  of  it  is  stated  in  the  com- 
plaint, and  is  thus  shown  to  be  such  a  writ  as  the  law  di- 
rects in  certain  cases,  which  we  think  was  sufficient  The 
averments  in  the  complaint  are  confused,  and  lack  that 
deamess  and  method  which  are  so  desirable,  and  which 
characterize  the  skillful  pleader;  but  we  think  that  suffi- 
cient facts  are  presented,  with  reasonable  certainty,  to  con- 
stitute a  valid  cause  of  action.  It  is  also  contended  that 
copies  of  the  affidavit,  writ,  &c.,  should  have  been  filed 
with  and  made  a  part  of  the  complaint.  We  think  other- 
wise. The  suit  was  not  founded  on  those  papers,  within  the 
meaning  of  the  statute.  There  was  no  error  in  overruling 
the  demurrer  to  the  complaint. 

The  defendant  filed  an  answer  consisting  of  a  general 
denial  and  two  special  paragraphs.  The  court,  on  the  plain- 
tifiTs  motion,  struck  out  the  special  paragraphs.  This  is 
also  assigned  as  error.    Ko  bill  of  exceptions  embracing 
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these  paragraphs  was  filed.  The  action  of  the  court  in 
striking  them  out  carried  them  from  the  record,  and  they 
could  only  be  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, and  as  no  such  bill  was  filed,  the  question  is  not 
properly  before  us,  and  we  cannot  notice  it.  The  cause  wiii* 
tried  by  the  jury  on  the  issue  made  by  the  general  denied. 
Verdict  for  the  plaintiff.  Motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict. 

One  of  the  causes  assigned  for  a  new  trial  was,  '*  errors 
of  law  occurring  at  the  trial,  and  excepted  to  at  the  time.*' 
The  eiTors  complained  of  are  particularly  referred  to  in  the 
motion. 

The  admission  of  improper  testimony  is  one  of  the  errors 
specified.  A  bill  of  exceptions  containing  the  evidence 
shows  that  much  of  the  evidence  offered  by  the  plaintiff 
was  objected  to  by  the  defendant  and  the  objection  over- 
ruled, to  which  he  excepted,  but  in  no  instance  does  the 
exception  show  that  the  ground  of  the  objection  was 
pointed  out  or  stated  to  the  court  below.  This  should  have 
been  done  to  make  it  available  in  this  court  This  point 
has  been  too  frequently  ruled  to  requii'e  a  reference  to  the 
cases^ 

Another  question  arises  upon  the  refusal  of  the  court  to 
admit  certain  evidence  offered  by  the  defendants  The 
record  shows  that  the  suit  in  which  the  plaintiff  was  ar- 
rested and  imprisoned  was  instituted  in  the  name  of  the 
defendant  by  Francis  Amniermanj  the  son  of  the  defendant, 
who  claimed  to  be  his  agent,  in  the  absence  and  without  the 
knowledge  of  the  defendant;  and  on  the  trial,  FraneiSy  the 
son,  was  introduced  and  sworn  as  a  witness  for  the  defend- 
ant. In  the  course  of  the  examination  in  chief  the  follow- 
ing questions  were  severally  propounded  to  the  witness: 
"What  did  you  learn  from  S.  G.  Swazey^  William  Handolpk 
and  Mr.  OdenthaUy  in  reference  to  Crosby's  going  to  leave  the 
State,  before  bringing  the  suit?"  And  again,  *^  Why  did 
you  commence  the  prosecution  against  Crosby  f"  To  which 
questions  the  plaintiff  objected,  the  court  sustained  the 
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objection  and  refosed  to  permit  the  witness  to  answer  either 
of  them. 

The  same  witness  was  also  asked  by  the  defendant,  what 
he  learned  on  the  day  he  commenced  the  prosecution 
against  Crosby  that  induced  him  to  commence  it  7  To  which 
the  witness  answered  as  follows:  "I  learned  of  Mr.  Collins 
and  Mr.  McGrew  that  he,  Crosby ^  was  going  to  Lagro  to  get 
on  a  train  that  day,  and  was  going  on  west  to  lUinois.^^ 
The  plaintiff  moved  the  court  to  strike  the  answer  from  the 
evidence  and  withdraw  the  same  from  the  jury,  which  mo- 
tion the  court,  over  the  defendant's  objection,  sustained. 
In  these  rulings,  we  think  the  court  erred. 

It  appears  from  the  papers  in  the  cause  referred  to,  given 
in  evidence  by  the  plaintiff,  that  the  defendant  in  this  suit 
was  the  surety  of  the  plaintiff  on  a  bond  given  by  him  for 
the  delivery  of  certain  property  taken  in  execution.  It 
was  further  shown  by  the  evidence  that  Crosby,  in  the  ab- 
sence of  the  defendant,  had  prepared  and  was  about  to  re- 
move from  the  county,  but  whether  to  some  other  place 
within  or  without  the  State  seems  not  to  have  been  certainly 
known  to  the  public,  and  the  son  of  the  defendant,  in  the 
absence  of  the  latter,  after  inquiring,  and  upon  consultation 
with  an  attorney,  filed  an  affidavit,  as  the  agent  of  the  de- 
fendant, alleging  that  the  plaintiff  was  about  to  leave  the 
State,  without  performing,  or  making  any  provision  for  per- 
forming, the  conditions  of  said  delivery  bond,  taking  "svith 
him  moneys,  property,  rights  and  effects  subject  to  execu- 
tion, with  intent  to  defraud  the  defendant  in  this  suit,  and 
thereupon  commenced  the  suit  and  caused  the  writ  to  be 
sued  out  against  Crosby,  whereby  he  was  arrested  and  im- 
prisoned. 

This  suit  is  for  a  malicious  prosecution  against  the  de- 
fendant, for  causing  such  arrest  and  imprisonment.  In 
order  to  sustain  the  action,  it  was  necessary  that  the  prose- 
cution should  have  been  instituted  without  probable  cause, 
and  also  that  it  should  have  been  done  maliciously.  The 
want  of  probable  cause  was  not  sufficient  without  malice, 
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nor  would  malice  be  Bofficient  if  there  was  probable  cause. 
The  jury  may  infer  malice  from  the  want  of  probable  cause, 
as  a  matter  of  fact,  but  no  such  inference  arises  as  a  matter 
of  law.  Any  evidence  tending  to  show  probable  cause,  or 
rebut  any  inference  or  proof  of  malice,  would  be  legitimate. 
Newell  Y.  DownSy  8  Blackf,  628;  Wilkinson  v.  Arnold.^  11 
Ind.  45. 

If  the  agent  of  the  defendant  was  informed  by  persons 
in  whom  he  might  and  did  confide,  that  the  plaintiff  was 
about  to  remove  from  the  State  witTi  his  property,  and  was 
thereby  induced  to  sue  out  the  writ  upon  which  the  plain- 
tiff' was  arrested,  proof  of  these  facts  would  legitimately 
tend  to  show  probable  cause,  as  well  as  to  rebut  the  presump- 
tion or  proof  of  malice,  and  should  have  gone  to  the  jury. 

The  question  of  the  sufBciency  of  the  evidence  to  sustain 
the  finding  of  the  jury  is  also  presented  and  discussed,  but 
we  have  not  examined  it,  for  the  reason  that  the  judgment 
must  be  reversed  for  the  cause  above  stated,  and  the  evi- 
dence may  present  the  case  in  a  difiSarent  light  on  another 
trials 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

D.  0.  Daily  and  J.  8.  Tarkingt<m^  for  appellant. 


Stull  v.  Howard. 


P&ACTicE. — ^IirsTBUcnoHS. — Where  an  instraetion  would  luiTe  been  proper, 
if  coupled  with  other  matter  which  ought  to  haye  accompanied  it,  the 
Supreme  Court,  in  the  absence  of  a  showing  to  the  contrary,  will  presume 
that  it  was  coupled  with  such  matter. 

DsPOsiTiOKB.— ^uppRKssiOH  OF.— By  the  statute,  (2  G.  &H^  see.  266,  p.  178,) 
it  is  too  late  after  the  trial  has  began  to  objeet  to  the  reading  in  evidence 
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of  depositions  which  contain  evidence  material  to  the  party  offering  the 
same,  unless  matter  not  disclosed  therein  appears,  which  is  sufficient  to 
authorize  such  suppression. 

EvinsNCE. — Married  Woman. — Suit  by  a  married  woman  for  the  unlawful 
taking  and  conversion  of  a  trunk.  The  defendant  offered  to  prove  that 
the  plaintiff,  with  the  assent  of  her  husband,  executed  and  delivered  to 
him  a  writing  which  authorized  the  holding  of  the  trunk  for  a  debt  due 
the  defendant;  which  writing  he  proposed  to  put  in  evidence. 

Hdd^  that  the  evidence  was  proper,  and  should  have  been  admitted. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Frazsr,  J. — ^The  appellee  sued  the  appellant  for  unlaw- 
fully taking  her  personal  property  and  converting  it.  The 
property  was  a  trunk  and  contents,  consisting  mostly  of  her 
wearing  apparel.  A  trial  was  had,  the  general  denial  with 
several  special  defenses  being  in,  and  a  verdict  was  rendered 
for  the  plainti^  assessing  her  damages  at  $400.  Anew 
trial  was  refused,  and  on  that  refusal  error  is  assigned. 

A  bill  of  exceptions  shows  that  "the  court  charged  the 
juiy  that  it  was  their  duty  to  find  the  value  of  the  goods 
taken  and  render  a  verdict  for  their  full  value,  according  to 
the  testimony,  they  being  the  judges  of  the  weight  and 
credibility  of  the  same."  If  this  was  all  that  the  court 
said  to  the  jury  it  would  be  error.  What  other  instructions 
were  given,  if  any,  does  not  appear.  This  extract  appears 
much  as  if  it  were  but  a  part  of  what  was  given,  and  in- 
deed it  does  not  purport  to  be  all  of  one  instruction.  It  is 
easy  to  see  that  it  was  altogether  proper,  if  coupled  with 
other  matter  which  ought  to  have  accompanied  it,  and 
which,  in  the  absence  of  a  showing  to  the  contrary,  wo 
think  we  ought  to  presume  did  accompany  it.  We  cannot, 
therefore,  reverse  the  case  because  of  the  instruction. 

The  plaintift"  having  closed  her  evidence,  the  defendant 
offered  to  read  in  evidence  some  depositions  which  had 
l)een  duly  taken,  filed  and  published  during  the  previous 
vacation,  but,  on  objection  made,  the  court  refused  this 
evidence  and  suppressed  the  depositions.  They  contained 
evidence  very  material  to  the  defendant  upon  the  question 
of  the  value  of  the  property,  as  also  some  which  may  pos- 
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sibly  have  been  immaterial.  It  was  too  late  to  Buppress 
the  depositions.  The  statute  is  plain  as  to  that  matter.  2 
G.  &  H.,  §  266,  p.  178.  There  was  nothing  disclosed  upon 
the  trial  to  authorize  it.  If  parts  of  them  were  mostly  im- 
material, as  is  urged,  possibly  such  parts  might  have  been 
excluded,  but  it  would  be  novel  to  exclude  the  whole  of 
any  instrument  of  evidence  upon  the  ground  that  some  por- 
tion of  it  is  immaterial.  The  objection  was  too  broad,  and 
it  was  error  to  sustain  it 

The  plaintiff  was  a  married  woman.  The  defendant 
offered  to  prove  that  with  the  assent  of  her  husband  she 
executed  and  delivered  to  him  the  following  instrument, 
which  he  then  proposed  to  put  in  evidence : 

"EvANSviLLE,  Indiana,  July  28, 1865,^ 
'<I,  the  undersigned,  do  hereby  give  my  consent  and  free 
will  for  Messrs.  StuUy  Dulin  ^  Brandon  to  hold  my  trunk, 
now  on  Hall  ^  RvlMs  wharf-boat,  for  the  amount  due 
them  by  Howard's  troupe.  Mrs.  Carrie  Howard." 

We  think  that  this  evidence  was  admissible.  It  would, 
with  other  evidence,  have  justified  the  taking.  It  is  prob- 
able, however,  that  we  would  not  reverse  the  case  on  this 
ground  alone,  as  under  the  evidence  which  was  in  it  could 
not  possibly  have  changed  the  result.  It  appears  that  a 
sale  had  been  made  of  the  goods  at  the  defendant's  instance, 
without  any  authority  whatever. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

A.  Dyer  and  A.  Ighhart^  for  appellant. 

C  Denlbyj  for  appellee. 
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The  Jeffbrsonvillb  Railroad  Company  r.  Swift. 

Rail&oads. — Inju&t  toPassbnqbbs. — Where  a  passenger  Toluntariiy  leayes 
a  train  of  cars  while  in  motion,  simply  to  avoid  being  carried  beyond  the 
station  where  he  desires  to  stop,  and  in  doing  so  receives  an  injury,  Lis 
own  negligence  is  the  proximate  canse  of  the  injury,  and  he  cannot  re- 
cover against  the  company,  though  the  conductor  was  also  in  fault  in 
not  stopping  the  train. 

Same. — Nor  is  it  sufficient  to  charge  the  company  in  such  case  that  the  con- 
ductor advised  the  passenger  that  he  could  safely  jump  from  tho  train. 

Saxe. — Qucarej  whether  there  could  be  a  recovery  if  it  appeared  that  the 
passenger  left  tho  train  in  pursuance  of  the  direction  or  command  of  the 
conductor. 

IxsTBucTiOKS. — Instructions  based  on  a  hypothetical  case,  when  the  evidence 
does  not  tend  to  make  the  case  supposed,  are  out  of  place,  and  ought  not 
to  be  given. 

APPEAL  from  the  Johnson  Circuit  Court. 

Elliott,  J. — This  was  a  suit  by  John  Swift  against  The 
Jeffersonville  Bailroad  Company  to  recover  damages  for  inju- 
ries sustained  by  the  former  in  leaping  from  the  cars  of  the 
company,  on  which  he  was  a  passenger,  while  they  were  in 
motion. 

The  complaint  contains  two  paragraphs.  The  first  al- 
leges, in  substance,  that  Swift  took  passage  on  the  cars  of  the 
road  at  Jeffersonville^  on  the  7th  of  February^  1865,  for  Amity j 
Johnson  county,  Indiana,  and  paid  his  fare  on  the  contract 
of  the  company  to  carry  him  safely  to,  and  put  him  safely 
off  at,  Amity  \  that  the  company  carelessly  ran  by  the  sta- 
tion at  Amity  J  and  did  not  stop  to  enable  him  safely  to  leave 
the  cars,  whereby  it  became  necessary  for  him  to  leave  them 
while  they  were  in  motion,  to  avoid  being  carried  on  to  the 
next  station,  which  he  did,  and  thereby  received  the  in- 
juries for  which  he  sues. 

The  second  paragraph  is  like  the  first,  except,  that  it 
alleges  that  when  the  train  was  passing  Amity,  the  "conduc- 
tor only  checked  said  train  of  cars  to  about  one-third  the 
usual  speed  thereof,  and  told  and  directed  said  plaintiff  to 
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jump  off  and  leave  said  cars,  and  that  he  could  safely  do  so ; 
and  said  plaintiff,  while  at  and  passing  the  pl^e  last  afore- 
said {Amity.)  on  said  cars,  possessing  good  health,  strength 
and  activity,  for  a  man  of  his  age,  but  having  no  experience 
or  acquaintance  as  to  the  safety  or  peril  of  jumping  from  or 
leaving  cars  while  in  motion,  but  relying  and  depending 
upon  the  experience,  judgment  and  skill  of  said  conductor 
for  so  doing,"  and  believing  the  speed  of  the  train  would 
not  bo  further  diminished,  did,  when  told  by  the  conduc- 
tor, as  cautiously  as  he  could,  under  the  circumstances,  jump 
off,  whereby  he  was  injured,  &c. 

To  each  paragraph  of  the  complaint  the  defendant  filed 
a  separate  demurrer,  on  the  ground  that  neither  of  them 
contained  facts  sufficient  to  constitute  a  cause  of  action; 
but  the  court  overruled  the  demurrei's,  to  which  ruling  the 
defendant  excepted.  The  defendant  then  answered  by  a 
general  denial. 

The  jury  to  which  the  cause  was  submitted  for  trial 
returned  a  general  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $5,000.  They  also  returned  certain  special  find- 
ings, in  answer  to  the  interrogatories  submitted  to  them  by 
the  court,  which  will  be  noticed  in  another  part  of  this 
opinion. 

The  defendant's  counsel  moved  the  court  for  a  new  trial, 
for  reasons  filed  in  writing,  which  the  court  overruled.  He 
also  moved  for  a  judgment  for  the  defendant  on  the  special 
findings  of  the  jury,  w^hich  motion  was  also  overruled.  He 
then  moved  in  arrest  of  judgment,  which  the  court  over- 
ruled, and  gave  judgment  for  the  plaintiff  on  the  verdict  of 
the  jury.    To  all  of  which  rulings  the  defendant  excepted. 

The  evidence  and  instructions  of  the  court  to  the  jury 
are  made  a  part  of  the  record  by  a  bill  of  exceptions.  Er- 
rors arc  assigned  upon  the  action  of  the  court  in  overruling 
the  demurrer  to  the  complaint;  upon  the  instructions  given 
by  the  court  to  the  jury,  and  the  refusal  to  give  certain  in- 
structions asked  by  the  defendant,  and  upon  the  action  of 
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the  court  in  overruling  the  motions  for  a  new  trial  and  in 
arrest  of  judgment. 

The  first  paragraph  of  the  complaint  we  think  is  clearly 
bad.  It  admits  that  the  plaintiff  voluntarily  leaped  from 
the  cars  while  they  were  in  motion — ^ranning  at  the  rate  of 
one-third  their  usual  speed — and  by  reason  thereof  received 
the  injuries  complained  of,*and  the  only  excuse  alleged  for 
this  extremely  imprudent  and  perilous  act  is,  that  the  train 
was  being  run  past  Amity j  where  he  wished  to  leave  it, 
and  where  it  was  the  duty  of  the  conductor  to  stop  the 
train  and  let  him  off.  These  facts,  however,  do  not  afford 
a  justification  for  so  rash  an  act  as  that  of  leaping  from 
the  train  when  in  motion.  JeffersonviUe  Bailroad  Company 
V.  Hmdriclcs  AdmW  ante  p.  228.  Admitting  that  those  hav- 
ing charge  of  the  train,  in  negligent  disregard  of  their 
duty,  were  running  it  past  the  station,  and  that  they  did  not 
intend  to  stop  there,  still,  the  paragraph  shows  that  the 
injury  to  the  plaintiff*  was  the  immediate  result  of  his  own 
imprudent  and  rash  conduct;  and  there  is  no  principle  of 
the  law  more  clearly  settled,  or  more  universally  recognized 
by  all  the  courts,  than  that  in  suits  for  such  injuries,  though 
the  defendant  may  have  been  guilty  of  negligence,  yet  if 
the  plaintiff's  own  want  of  reasonable  care  and  caution  di- 
rectly contributed  in  producing  the  injury,  he  cannot  recover. 
This  principle  has  been  so  often  announced  by  this  court 
that  a  reference  to  the  cases  is  unnecessary.  The  court  so 
charged  the  jury  in  this  case. 

It  is  evident,  however,  from  the  evidence  in  the  case,  the 
charge  of  the  court,  and  the  special  findings  of  the  jury,  that 
the  verdict  for  the  plaintifi*  was  based  on  the  allegations  of 
the  second  paragraph  of  the  complaint.  We  are  not  satisfied 
that  the  facts  alleged  in  the  second  paragraph  of  the  com- 
plaint constitute  a  cause  of  action ;  bat  without  passing  upon 
that  questipn,  and  assuming  the  paragraph  to  be  good,  we 
pass  to  the  evidence  ^ven  to  the  jury,  the  charge  of  the 
court  and  the^pecial  findings  of  the  jury,  which  more  clearly 
and  directly  present  the  questions  involved  in  the  case. 
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It  was  in  evidence,  and  not  controverted,  that  Sicift  and 
one  Ford^  his  son-in-law,  residents  of  Kentucky^  took  the 
cars  on  the  defendant's  road  at  the  time  stated  in  the  com- 
plaint, at  JeffcrsonvUle,  as  passengers  for  Amity y  on  said  road, 
in  Johnson  county.  The  train  contained  seven  or  eight 
passenger  cars,  and  Sicift  and  Ford  were  in  a  car  about  the 
middle  of  the  train,  most  probably  in  the  third  one  from  the 
rear  end  of  the  train.  As  the  train  approached  Amity ^  they 
went  upon  the  platform  of  the  forward  end  of  the  ear 
they  had  occupied,  and  as  that  car  was  passing  the  station 
platform.  Ford  leaped  from  the  car  upon  the  station  platform 
and  was  not  injured.  Soon  afterwards,  and  when  the  for- 
ward end  of  that  car  had  passed  the  north  end  of  the  sta- 
tion platform  from  fifteen  to  thirty  feet,  Sicift  also  jumped 
off,  was  thrown  violently  upon  the  ground,  the  cars  still  being 
in  motion,  and  was  seriously  injured  in  the  hip.  Amity  was 
only  a  signal  station,  and  the  trains  on  the  road  only  stop- 
ped there  when  signaled.  If  passengers  were  to  get  on 
the  train  at  that  station,  the  fact  was  signaled  by  the  engi- 
neer to  the  conductor  by  a  whistle  from  the  engine,  and  if 
passengers  were  to  get  off  the  train  there,  that  fact  'svas  sig^ 
naled  by  the  conductor  to  the  engineer  by  a  ring  of  the 
bell.  The  station  platform  at  Amity  was  about  one  hundred 
feet  long,  and  the  length  of  the  train  between  five  hundred 
and  six  hundred  feet.  The  train  did  stop  very  soon  after 
Swift  jumped  oft',  but  whether  before  or  just  after  the  rear 
car  had  passed  the  station  platform,  is  a  question  about 
which  there  is  some  conflict  in  the  evidence. 

Swift  was  a  witness  on  the  trial,  and  testified  on  his  own 
behalf.  And  as  the  questions  for  our  decision  are  made  to 
arise  more  particularly  upon  the  facts  testified  to  by  him, 
we  copy  into  this  opinion  all  that  part  of  his  evidence  hav- 
ing reference  to  his  jumping  oft'  the  cars  when  in  motion^ 
and  his  reasons  therefor.  It  is  as  follows :  "I  was  not  ac- 
quainted with  the  conductor  before  that  trip,  but  he  jjassed 
and  repassed  in  the  cars  until  I  got  familiar  with  his  face,  but 
I  don't  know  his  name.    I  kept  my  seat  all  the  trip  until  at 
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Amity.  As  we  were  approaching  Amityy  the  first  notice  I 
had  of  the  fact  was  from  Mr.  Ford,  who  informed  me  that  I 
must  he  in  readiness  to  get  oif,  as  the  train  was  not  in  the 
habit  of  stopping  entirely.  I  got  up  and  went  to  the  door  of 
the  car,  where  I  saw  the  conductor  on  the  platform  of  the 
car,  and  I  think  I  stepped  outside.  This  was  at  the  moment 
the  car  passed  the  platform.  I  sawaplatform ;  butdon'tthink 
it  "was  a  long  one.  I  do  not  recollect  to  have  heard  a  whistle 
or  the  ringing  of  the  bell.  The  train  was  running  at  not  far 
from  half  speed.  Thi  nk  the  train  was  running  at  ten  or  twelve 
miles  per  hour  when  it  passed  the  platform.  My  traveling 
companion  left  me  by  jumping  on  the  platform,  and  my  first 
impulse  was  to  jump  too,  but  I  felt  afraid,  and  said  to  the 
conductor,  probably  a  little  in^itated,  'Mr.,  I  cannot  make 
this  risk,'  and  I  think  he  spoke  in  an  irritated  manner, 
*you  could  if  you  would,'  or  *you  might  if  you  would.'  I 
am  not  certain  which,  but  think  it  was  the  former.  This 
was  the  same  man  who  had  acted  as  conductor  all  day,  and 
who  had  taken  up  my  ticket,  and  my  impression  is  that  the 
conductor  and  some  others,  perhaps  a  brakeman,  were  the 
first  to  get  to  me;  they  raised  me  up,  and  I  became  very 
sick,  and  told  them  to  lay  me  down,  which  they  did,  and 
went  on.  I  don't  think  the  hindmost  car  had  passed  me 
when  the  train  stopped.  I  thought  when  I  jumped,  as  I 
was  an  active  man,  I  would,  considering  what  the  conductor 
had  said,  make  a  safe  jump,  and  expected  to  land  five  or  six 
feet  from  the  cars,  but  by  some  means  I  jumped  close  to 
the  cars,  and  for  the  moment  supposed  I  was  on  the  rail, 
and  I  suppose  the  conductor  thought  so  too.  *  *  *  It 
was  a  very  short  space  of  time  between  Ford's  jumping  off 
the  train  and  my  jumping.  I  think  I  jumped  in  a  little  ex- 
cavation. It  was  a  very  light  night;  could  see  almost  as 
well  as  in  day  time.  A  little  snow  was  on  the  ground  at 
the  time.  I  neither  saw  nor  heard  any  evidence  of  stop- 
ping the  train.  I  saw  a  brakeman  standing  by  the  door,  but 
he  made  no  sign  of  applying  the  brakes.     My  impression 
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is  that  there  were  no  other  persons  on  the  platform  of  the 
car,  except  myself,  Ford,  and  the  conductor.  Two  or  three 
came  up  after  the  conductor  left  me  on  the  ground,  and 
picked  me  up.  One  was  Ford.  Ford  was  not  hurt.  My 
impression  is  that  the  train  was  not  running  so  fast  when 
I  jumped  as  when  Ford  did  so.  Had  I  thought  other- 
wise I  would  not  have  jumped.  I  think  it  was  np  grade 
there.'' 

On  cross-examination  the  witness  said :  "  This  was  perhaps 
the  first  time  I  ever  traveled  on  the  road.  Never  saw  the  con- 
ductor before  that  trip.  I  had  no  communication  with  the 
conductor  other  than  to  show  him  my  ticket.  I  thought 
when  I  leaped  from  the  car  that  I  would  leap  five  or  six  feet, 
but  was  mistaken.  The  fall  knocked  the  breath  out  of  me; 
but  I  think  my  mind  was  good  when  I  was  raised  up.  I 
don't  think  the  train  stopped  to  exceed  a  minute  at  Amity. 
I  think  I  was  close  to  the  rear  car,  in  it,  or  in  the  one  in  front 
of  it.  Mr.  Ford  was  in  the  same  car  with  me.  -For(i  jump- 
ed out  without  damage.  I  think  the  cars  were  running  at 
the  rate  of  ten  or  twelve  miles  per  hour.  When  the  train 
stopped  I  think  the  r^ar  car  was  a  Uttle  beyond  me,  but  I 
cannot  tell  how  far  I  was  from  the  platform,  nor  how  far 
the  ear  had  passed  the  platform  when  it  stopped.  It  must 
have  been  a  very  short  time  after  Ford  jumped  when  I 
jumped.  I  thought  the  cars  were  going  slower  when  I 
jumped  than  when  -Ford  jumped.  I  have  formed  my  opin- 
ion of  the  speed  of  the  cars  more  from  what  people  tell  me 
than  from  what  I  know  myself.  I  never  saw  the  conductor 
since,  so  far  as  I  know.  Just  at  or  close  to  the  station,  at 
Amity,  I  got  up  to  go  out.  I  saw  the  brakeman  near  the 
brake,  but  don't  think  he  was  making  any  effort  at  the 
brake.  Did  not  examine  the  brake,  and  can't  tell  whetlier 
it  was  tightened  up  or  not.  I  did  not  know  the  man  who 
was  standing  there,  and  can't  say  whether  he  was  a  brake- 
man  or  not." 

On  re-examination  the  -witness  said:  "When  I  jumped 
from  the  car  I  was  on  one  of  the  steps,  but  not  the  lowest, 
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perhaps  the  middle.    I  jumped  from  the  front  end  of  the 
particular  car  I  was  on.'* 

The  court,  upon  its  own  motion,  instructed  the  jury  as 
follows : 

1.  "  The  defendant,  as  a  carrier  of  passengers,  is  not  an 
insurer  of  their  safety,  but  is  bound  to  use  the  highest 
degree  of  care  in  conveying  them  safely,  and  as  far  as 
competent  skill  and  human  foresight  can  go,  must  take  due 
care  in  the  performance  of  its  duty." 

2.  "  The  defendant  is  liable  to  a  passenger  for  any  in- 
jury he  may  sustain  by  reason  of  the  want  of  skill,  want 
of  foresight,  or  the  misconduct  of  its  agents  or  employees." 

3.  "The  company,  however,  is  not  liable  for  the  mis- 
conduct or  carelessness  of  others  on  the  train  than  its 
servants  or  employees,  such  as  other  passengers  and  the 
like,  nor  for  an  injury  resulting  from  the  carelessness  of 
the  plaintiff  himself;  and  though  the  conduct  of  the  defend- 
ant's servants  may  have  been  deficient  in  perfect  thought- 
fulness  and  care  for  the  safety  of  the  plaintiff,  on  the  occa- 
sion when  the  injury  was  received,  j-et  if  the  carelessness 
and  imprudence  of  the  plaintiff  contributed  to  the  injury 
he  received,  the  defendant  is  not  liable." 

4.  "If,  for  example,  when  the  train  upon  which  the  plain- 
tift'  was,  arrived  at  Amity ^  and  before  it  stopped  at  the  usual 
place  of  stopping  at  that  depot,  the  plaintiff,  of  his  own 
motion,  and  without  any  advice,  command  or  direetian  from 
the  defendant's  servants,  leaped  from  the  car  while  in  mo- 
tion, and  if  thus  to  leave  the  car  at  such  a  time  was  calcu- 
lated to  endanger  him,  and  did  occasion  the  injury  com- 
plained of,  the  plaintiff  ought  not  to  recover,  because,  in 
such  a  state  of  facts,  he  would  as  much  contribute  to  the 
injury  as  the  defendant  did." 

6.  "K  the  plaintiff  paid  for  a  passage  on  the  defendant's 

train  of  cars,  from  JeffersonviUe  to  Amity,  it  was  his  right  to 

be  delivered  safely  at  the  latter  place,  and  with  reasonable 

time  to  alight  at  the  depot;  and  if  the  defendant's  servant's 

Vol.  XXVI.— 30. 
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neglected  or  refused  to  allow  him  sufficient  time  so  to  alight, 
^vith  his  baggage,  they  committed  a  wrong  towards  him,  for 
which  his  remedy  was  to  remain  upon  the  cars  until  he 
could  safely  alight,  and  then  to  prosecute  the  defendant  for 
the  damage  he  may  have  sustained  by  being  carried  past 
the  point  of  destination  first  agreed  upon,  and  paid  for; 
but  if  the  plaintiff,  rather  than  thus  remain  upon  the  train, 
preferred  to  leap  therefrom,  on  their  refusal  or  neglect  to 
stop,  and  if  such  leap  contributed  to  the  injury  he  suffered, 
he  cannot  recover  in  this  action." 

6.  "But  if  the  plaintiff,  laboring  under  the  impression, 
derived  from  the  information  of  passengers  and  officers 
of  the  company,  that  the  train  did  not  stop  at  that  station, 
and  if  he  had  been  told  by  defendant's  conductor  that  it 
was  safe  to  leap  from  the  cars  while  in  motion,  and  was 
told,  advised  or  commanded  so  to  leap,  and  if  with  such 
assurance  of  the  safety  of  the  leap,  and  relying  thereon,  he 
did  attempt  to  get  off  the  train  while  it  was  in  motion,  and 
thereby  received  the  injury,  the  defendant  would  be  liable 
for  the  iiyury  thus  received  under  such  noisdirection  of  their 
agents." 

To  the  giving  of  each  of  these  instructions  the  defendant 
excepted,  and  at  the  proper  time  asked  the  court  to  give 
the  jury  the  following  instructions,  viz : 

1.  "If  the  plaintiff  jumped  from  the  car  of  the  defend- 
ant while  the  train,  of  which  said  car  was  a  part,  was  in 
motion,  without  being  directed  or  advised  to  do  so  by  the 
conductor  in  charge  of  the  train,  and  to  avoid  no  other 
damage,  peril  or  inconvenience  than  might  result  from  his 
being  carried  beyond  the  station  at  Amity ^  to  which  he  had 
purchased  a  ticket,  and  where  he  was  to  leave  the  cara,  by 
which  jumping  off  the  injury  sued  for  in  this  case  occur- 
red, and  the  said  train  did  actually  stop  at  said  station,  or  so 
near  it  as  not  materially  to  inconvenience  the  plaintiff,  long 
enough  for  the  plaintiff  to  have  stepped  off  in  safety,  pur- 
suant to  the  regular  signals  between  the  conductor,  engi- 
neer and  bi'akemen,  the  plaintiff  cannot  recover." 
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2  "  If  the  plaintifl*  leaped  from  the  car  while  the  train 
was  in  motion,  believing  his  activity  would  enable  him  to 
do  so  safely,  and  acting  in  part  upon  that  belief,  having 
previously  determined  to  do  so  if  the  train  did  not  stop, 
and  partly  upon  the  advice  and  direction  of  the  conduc- 
tor in  charge  of  the  train,  to  avoid  no  other  peril,  inconve- 
nience or  damage  than  that  of  being  carried  past  the  station 
at  Amit])^  which  he  was  apprehensive,  from  information  be- 
fore received  from  a  fellow  passenger,  might  happen  if  he 
did  not  so  leap  off,  and  the  conductor  had  not  before  told 
laim  the  train  would  not  stop,  and  he  did  not  before  leaping 
oft*  ask  the  conductor  whether  the  train  would  stop  or  not, 
and  the  train  actually  did  stop  at  the  station  of  Amity, 
or  near  it,  say  within  one  hundred  feet,  long  enough  for  the 
plaintiff  to  have  stepped  off  the  car  in  safety,  and  such 
stopping  was  in  pursuance  of  regular  signals  previously 
given,  the  plaintiff  cannot  recover  in  this  suit  for  the  injury 
ho  received  by  such  leaping  offV 

The  court  gave  the  first  of  said  instructions  and  refused 
tlie  second,  but  gave  in  lieu  of  it  the  following,  viz : 

"  If  in  leaping  from  the  car  while  the  train  was  in  motion, 
the  plaintiff,  though  assured  by  the  conductor  of  the  train 
that  it  was  safe  to  do  so,  yet  made  the  leap,  not  upon 
the  strength  of  that  assurance,  but  upon  his  belief  in  his 
own  ability  to  do  so,  and  if  he  made  that  leap  to  avoid  no 
other  peril,  inconvenience  or  damage  than  that  of  being 
carried  past  the  station  at  Amity^  which  he  had  been 
informed  by  a  fellow-passenger  might  happen  if  he  did 
not  80  leap,  and  if  he  had  not  been  told  by  the  conduc- 
tor in  charge  of  the  train  that  the  train  would  not  stop,  and 
if  in  fact  the  train  did  stop  at  Amity  long  enough  for  him  to 
have  gotten  off  in  the  usual  manner  in  safety,  said  stopping 
being  in  pursuance  of  regular  signals  previously  given,  in 
such  a  state  of  facts  the  plaintiff'  would  have  been  the  prin- 
cipal cause  of  his  own  injury,  and  ought  not  to  recover/' 

To  the  refusal  of  the  court  to  give  the  second  instruction 
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asked,  and  to  the  action  of  the  court  in  giving  the  substi- 
tute, the  defendant  excepted. 

The  interrogatories  propounded  to  the  jury,  and  the 
special  findings  in  answer  thereto,  are  as  follows : 

1.  "Was  the  injury  for  which  the  plaintift'  sues  in  this 
case  received  by  leaping  off  a  car  of  the  defendant  while 
the  railroad  train  of  which  the  car  was  a  part  was  in  mo- 
tion?" 

Answer — "  Yes." 

2.  "  Did  the  plaintiff  leap  from  said  car  to  avoid,  as  he 
supposed,  being  carried  past  the  station  at  Amity  ?" 

Answer — "  Yes." 

3  "  Did  the  conductor  in  charge  of  the  train  direct  or 
advise  him  so  to  jump  off?" 

Answer — "  Yes." 

4.  "  Did  the  train,  from  a  car  of  which  he  thus  leax>ed, 
stop  at  the  Amity  station,  the  rear  car  being,  when  stopped, 
alongside  the  platform,  long  enough  for  him  to  have  stepped 
off  in  safety,  had  he  remained  in  the  car  until  it  stopped, 
said  stopping  being  pursuant  to  regular  signals  given  pre- 
vious to  the  leaping  off  of  the  plaintiff?" 

Answer — ^*'To  the  fourth  question  above,  we  think  the 
preponderance  on  the  question  not  sufficient  for  *  yes,'  and 
we  answer  *no.'" 

In  reference  to  the  rather  equivocal  answer  of  the  jury  to 
the  fourth  interrogatory,  it  may  be  remarked  that  it  seems 
evident  to  us,  that  a  negative  answer  was  returned  because 
the  jury  did  not  think  a  preponderance  of  the  evidence 
showed  that  when  the  train  stopped,  the  rear  car  thereof  stood 
alongside  of  the  depot  platform.  Upon  this  point,  there 
was  a  conflict  in  the  evidence ;  some  of  the  witnesses  testi- 
fying that  the  rear  car  stood  alongside  of  the  platform,  and 
others  that  the  rear  end  of  that  car  had  passed  the  northern 
end  of  the  platform  a  very  short  distance.  That  the  train 
did  stop  long  enough  for  the  plaintiff  to  have  gotten  off 
in  safety,  had  he  remained  on  until  it  was  stopped,  is 
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proven  by  the  concurrent  evidence  of  all  the  witnesses 
who  testified  on  the  subject,  including  both  Swift  and  Ford. 
And  we  think  the  evidence  that  the  train  was  stopped, 
pursuant  to  a  regular  signal  given  for  that  purpose  previ- 
ous to  the  time  that  Swift  jumped  ofi',  renders  that  fact  too 
clear  to  admit  of  serious  doubt.  On  this  point  Wyrick^ 
the  engineer  who  ran  the  train,  testified  that  the  conductor 
signaled  him,  by  a  tap  of  the  signal  bell  on  the  engine, 
to  stop  the  train  at  Amity,  when  within  about  a  quarter  of  a 
mile  south  of  that  place,  and  that  he  got  no  signal  after- 
wards not  to  stop ;  that  he  shut  off  the  steam  as  soon  as  he 
got  the  signal,  and  then  gave  the  proper  signal  to  the  brake- 
men,  and  ran  up  to  the  station  slowly,  and  that  he  stopped 
only  because  of  that  signal  to  do  so ;  that  when  the  engine 
passed  the  station  it  was  running  at  the  rate  of  from  five  to 
six  miles  per  hour,  and  the  engine  stopped  when  near  a  tres- 
tle, between  five  hundred  and  six  hundred  feet  beyond  the 
station. 

Griffitky  who  was  the  conductor  of  the  train,  testified  as  fol- 
lows :  "  We  stopped  at  Amity  for  passengers  to  get  off.  There 
were  three,  if  not  more,  passengers  to  get  off.  One  got  on 
at  Edinburgh  and  two  at  JeffersonviUe.  I  signaled  to  the  en- 
gineer to  let  passengers  off,  below  the  station,  between  a 
quarter  and  a  half  of  a  mile.  The  train  stopped  long  enough 
for  passengers  to  get  off.  *  *  *  i  stopped  the  train  for 
no  other  cause  than  that  I  had  passengers  to  let  off."  The 
testimony  of  these  witnesses  on  this  point  is  strengthened 
and  corroborated  by  that  of  Swift  himself,  who  testified  that 
though  "it  was  a  very  short  space  of  time  between  Ford^s 
jumping  oft*  the  train  and  his  own  jumping  oft',  yet  his 
impression  was  that  the  train  was  not  running  so  fast  when 
he  jumped  as  when  Ford  jumped,  and  that  had  he  thought 
otherwise,  he  would  not  have  jumped/' 

Swain,  the  railroad  agent  at  Amity,  who  was^  present,  tes- 
tified that  his  impression  was  that  the  train, -as  it  passed, 
was  gradually  stopping* 
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The  only  evidence  even  tending  to  cast  a  doubt  upon  the 
fact  that  the  train  was  stopped  in  obedience  to  a  signal 
given  before  it  reached  Amityy  is  that  of  witnesses  who 
testified  that  they  did  not  hear  the  signal  bell  or  whistle. 

Fordj  whose  deposition  was  taken  and  read  in  evidence 
by  the  plaintiff',  stated  that  before  reachii^g  Amity,  he  told 
the  conductor  that  he  and  Swift  wished  to  get  off*  at  that 
place,  and  that  the  conductor  made  no  reply;  that  he  could 
not  discover  that  the  train  made  any  halt  when  they  reached 
Amity,  but  kept  on  at  about  half  speed;  that  he  heard  no 
whistle  as  they  arrived,  and  thought  no  effort  to  stop  was 
made. 

Swifty  the  plaintiff*,  as  we  have  seen,  testified  that  he  did 
not  recollect  to  have  heard  a  whistle  or  the  ringing  of  a  belL 

Dawson  testified  that  he  was  sitting  in  his  store,  about 
the  middle,  when  the  train  passed  near  the  store  door;  that 
he  neither  beard  a  whistle  nor  the  bell,  nor  the  approach  of 
the  train ;  the  first  he  knew  the  train  passed  the  store  door; 
that  "if  a  person,"  (situated  as  he  was,)  "is  not  interested 
particularly  he  might  hear  the  train^  but  if  his  attention  was 
drawn  in  conversation,  or  otherwise,  it  might  pass  and  he 
not  know  it." 

Bruding,  in  his  evidence,  stated  that  he  heard  the  train 
coming  and  as  it  approached,  he  went  out.  Heard  no  whistle 
or  bell.  The  bell  might  have  been  rung  while  they  were 
approaching,  but  he  did  not  hear  it. 

This  evidence,  so  purely  negative  in  its  character,  can 
scarcely  be  deemed  worthy  of  serious  consideration  in  op- 
position to  the  positive  evidence  of  two  unimpeached  wit- 
nesses, whose  duty  it  was  to  perform  the  service  testified 
of,  and  especially  when  considered  in  connection  with  the 
fact  that  the  signals  testified  to  by  the  en^neer  and  con- 
ductor, consisting  of  a  single  tap  of  the  signal  bell  and  two 
whistles  of  the  en^e  to  notify  the  brakemen,  when  made 
at  the  front  of  a  train  consisting  of  eight  or  ten  cars,  might 
not  be  heard  or  observed  by  persons  in  the  rear  cars  of  the 
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train,-  or  by  those  inside  of  their  shops  or  houses,  at  a  dis- 
tance of  a  quarter  of  a  mile  or  more. 

We  assume,  then,  that  the  train  did  in  fact  stop  at  Amity 
long  enough  for  passengers  to  leave  the  cars  in  safety,  and 
that  it  was  so  stopped  pursuant  to  regular  signals,  given  for 
that  purpose,  as  the  train  approached  the  station,  and  before 
the  plaintiff  jumped  therefrom,  and  we  think  the  jury,  by 
their  answer  to  the  fourth  interrogatory,  did  not  intend  to 
find  to  the  contrary. 

We  have  perhaps  given  to  this  question  an  unnecessary 
space,  as,  if  the  conductor  did  not  intend  to  stop  the  train 
and  let  the  passengers  for  Amity  safely  off,  as  was  his  duty 
to  do,  that  fact,  as  we  have  already  stated  in  a  previous 
part  of  this  opinion,  did  not  justify  the  plaintiff  in  leaping 
from  the  cars  while  they  were  in  motion. 

Before  referring  to  the  instructions  given  by  the  court  to 
the  jury,  it  may  be  proper  to  state  that  the  conductor  in 
testifying  in  the  case  expressly  denied  being  present  when 
Swift  jumped  from  the  cars,  or  knowing  at  that  time  that 
he  had  so  jumped,  or  was  injured.  He  also  as  positively 
denied  having  had  any  conversation  with  Swift  in  relation 
to  his  jumping  off  the  train.  The  fact  that  such  a  conver- 
sation occurred  between  them  rests  upon  the  evidence  and 
statements  of  Swift  alone.  We  do  not,  however,  refer  to 
this  fact  for  the  purpose  of  discussing  the  question  of  th« 
preponderance  of  the  evidence,  or  of  veracity,  as  between 
these  two  witnesses.  These  were  proper  questions  for  the 
jury,  whose  answer  thereto  is  found  in  their  verdict.  But 
we  refer  to  it  for  the  purpose  of  saying  that  we  look  to  the 
evidence  of  Swift  alone,  for  the  purpose  of  determining 
what  was  said  by  the  conductor  on  that  occasion,  as  an  in- 
ducement to  Swift  to  jump  from  the  cars  while  they  were 
in  motion.  And  in  discussing  the  question  as  to  the  effect 
of  the  conduct  of  the  conductor  on  the  legal  right  of  Swifl 
to  recover  for  the  injuries  complained  of,  we  assume  the 
facts  in  that  respect  to  be  just  as  they  are  testified  to  by 
Swift. 
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The  case  then  stands  thus:  The  train  on  which  Sioift  was 
a  passenger  was  stopped  by  the  direction  of  the  conductor 
at  Amity,  pursuant  to  the  usual  and  proper  signal  given  by 
the  conductor  before  the  train  reached  that  station.  Sioift 
was  informed  by  Ford,  his  traveling  companion,  that  the 
train  would  not  stop  entirely,  and  that  they  must  be  ready 
to  jump  off  when  they  reached  the  station.  Laboring 
under  that  erroneous  impression,  they  went  to  the  front 
platform  of  the  car  they  liad  occupied,  and  as  the  end  of 
the  car  passed  the  station  platform,  Ford  jumped  off. 
Swift,  feeling  afraid,  did  not  jump  at  that  time,  but  immedi- 
ately thereafter,  seeing  the  conductor  on  the  platform  of 
that  or  the  connecting  car,  without  asking  him  if  the  train 
would  be  stopped,  said  to  him,  "Mr.,  I  cannot  make  this 
risk.''  To  which  the  conductor  replied,  as  he,  Swift^ 
thought,  in  an  irritated  manner,  "you  could  if  you  would," 
or  "you  might  if  you  would,''  he  was  not  certain  which, 
but  thought  it  was  the  former.  And  thereupon  Swift,  con- 
sidering that  he  was  an  active  man,  and  considering  what 
the  conductor  had  said,  thought  he  would  make  a  safe 
jump,  and  expected  to  land  five  or  six  feet  from  the  cars; 
that  he  did  jump,  the  cars  at  the  time  being  in  motion  and 
running  at  a  rate  of  speed  not  less  than  from  five  to  six 
miles  an  hour,  and  as  he  thought  from  ten  to  twelve  miles 
an  hour.  He  jumped  from  the  second  step  of  the  platform, 
and  by  jumping  caused  the  injuries  complained  of.  An- 
other fact  considered  by  him  in  making  up  his  mind  to 
jump,  was  that  he  thought  the  train  was  running  at  a 
slower  speed  than  when  Ford  jumped,  otherwise  he  would 
not  have  jumped. 

Under  this  state  of  facts,  we  think  the  court  erred  in 
giving  to  the  jury  the  sixth  charge  of  the  court.  That 
charge  is  erroneous,  if  for  no  other  reason,  because  it  was 
well  calculated  to  confuse  and  mislead  the  jury.  It  is  in 
part  based  on  the  assumption  that  the  plaintiff  was  labor- 
ing under  the  impresssion,  derived  from  passengers  and 
ofiicers  of  the  company,  that  the  train  did  not  stop  at  that 
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station.  But  there  was  no  evidence,  either  proving  or 
tending  to  prove,  that  the  plaintiff*  had  received  any  such 
information  from  the  officers  of  the  company.  The  only 
person  from  whom  he  claimed  to  have  received  such  infor- 
mation was  his  traveling  companion,  Ford;  while  the  latter, 
in  his  deposition,  says  nothing  about  having  been  so  in- 
formed by  any  one,  or  of  having  made  such  a  statement  to 
the  plaintiff.  Again,  it  is  said  in  the  instruction,  that  "if 
he,  the  plaintiff,  had  been  told  by  the  defendant's  conductor 
that  it  was  safe  to  leap  from  the  cars  while  in  motion,  and 
was  told,  advised  or  commanded  so  to  leap,"  &c.  We  have 
already  seen  that  all  the  plaintiff*  in  his  evidence  claimed  the 
conductor  said  to  him  was  the  single  remark,  made  by  him 
in  response  to  the  plaintiff's  statement  to  him  that  he  could 
not  make  that  risk,  "you  could  if  you  would,"  or  "you 
might  if  you  would."  He  did  not  tell  him  to  leap,  and  the 
words  used  could  scarcely,  by  a  fair  construction,  be  under- 
stood as  advising  him  to  leap,  much  less  as  a  command  to 
do  so.  The  instruction,  as  a  whole,  is  not  fairly  based  on 
the  facts  of  the  case,  as  they  were  given  in  evidence  before 
the  jury.  Instructions  based  on  a  hypothetical  case,  where 
the  evidence  does  not  tend  to  make  the  case  supposed,  are 
out  of  place,  and  ought  not  to  be  given,  as  they  tend  to 
mislead  the  jury.     Swank  v.  Nichols^  Admir^  24  Ind.  199. 

But  we  think  the  instruction  did  not  contain  the  law.  It 
concludes  by  saying,  that  if  with  such  assurance  of  the 
safety  of  the  leap,  and  relying  thereon,  the  plaintiff  did 
jump,  and  was  thereby  injured,  the  defendant  would  be 
liable.  The  plaintiff'  was  a  man  of  mature  years,  and  we 
must  presume  of  at  least  common  understanding.  He 
claimed  to  believe  that  the  train  was  running  at  the  time 
at  a  speed  of  at  least  ten  miles  to  the  hour,  and  under  these 
circumstances  he  must  have  known  that  such  a  leap  was  at 
least  hazardous,  too  much  so  to  require  a  practical  knowl- 
edge to  teach  him  the  fact.  The  sense  of  sight  would  be 
sufficient  to  satisfy  any  one  of  sane  mind  of  the  danger  in 
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such  nn  act,  and  he  cannot  be  permitted  to  claim  that  his 
own  misconduct  and  want  of  care  did  not  contribute  to  the 
injury  resulting  from  liia  own  voluntary  act,  by  saying  that 
he  relied  on  the  assurance  of  the  conductor  that  it  wa&  safe 
so  to  leap. 

The  instruction  does  not  base  his  right  to  recover  on  the 
ground  that  he  was  compelled  or  induced  to  jump  from  the 
train  to  avoid  an  apparently  greater  danger,  or  by  the  posi- 
tive command  of  the  conductor,  but  simply  on  the  assu- 
rance of  the  conductor  that  it  would  be  safe  to  do  so,  and 
without  any  other  motive  for  the  act  than  the  fear  of  being 
carried  beyond  the  station  where  he  desired  to  stop;  a  fact 
that  did  not  justify  him  in  incurring  the  danger.  Under 
such  a  state  of  facts,  he  was  not  compelled  to  the  act,  and 
therefore  did  it  voluntarily.  It  was  an  extremely  impru- 
dent one,  and  fraught  with  dangerous  consequences,  and 
was  the  direct  and  immediate  cause  of  the  injury.  Reason- 
able care  required  that  he  should  have  remained  on  the  car, 
and  thereby  have  avoided  the  injury,  and  therefore  he  could 
not  recover  under  such  circumstances. 

If  this  view  of  the  law  be  correct,  it  is  apparent  that  the 
court  erred  also  in  refusing  to  give  tho  second  instruction, 
in  terms,  as  asked  by  the  defendant's  counsel.  It  was 
fairly  based  on  the  evidence  in  the  case,  and  involves  the 
principle  that  if  the  plaintiff  leaped  from  the  cars  when 
in  motion,  to  avoid  no  other  peril,  inconvenience  or  damage 
than  that,  as  he  supposed,  of  being  carried  past  the  station 
at  Amity y  and  if  in  so  leaping  off  he  acted  partly  by  the  ad- 
vice of  the  conductor,  and  partly  from  his  previously  formed 
determination  so  to  do,  and  from  a  belief  that  with  his 
strength  and  activity  he  could  make  the  leap  safely,  and  the 
injury  resulted  therefrom,  he  could  not  recover.  The  state 
of  facts  presented  in  the  instruction  shows  a  clear  case 
of  mutual  negligence  on  the  part  of  the  plaintiff  and  the 
conductor,  contributing  directly  and  materially  to  the  injury, 
and  which  would  prohibit  a  recovery  by  the  plaintiff' 
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The  substitute  for  the  second  instruction,  given  by  the 
court,  in  effect,  declares  that  to  avoid  a  recovery,  the  plain- 
tiff, in  jumping  from  the  cars,  must  have  relied  alone  upon 
his  belief  in  his  own  ability  to  do  so  in  safety,  and  that 
if  he  was  in  part  influenced  to  the  act  by  the  assurance  of 
the  conductor  as  to  its  safety,  he  could  recover.  This  we 
think  is  not  the  law. 

It  is  insisted  by  the  appellee's  counsel,  that  it  was  proved 
by  the  evidence  of  Ricketts  and  &o;^,that  the  conductor  said 
to  the  plaintiff*,  "jump,  jump!"  We  do  not  so  understand- 
the  evidence.  On  cross-examination  of  the  plaintiff  he  was 
asked  if,  in  conversation  with  Ricketts  and  Scott^  he  had  not 
made  certain  statements  to  them  in  reference  to  the  occur- 
rence, materially  different  from  those  testified  to  by  him  on 
the  trial.  Ricketts  and  Scott  were  afterwards  introduced  by 
the  defendant  for  the  purpose  of  contradicting  the  plaintiff, 
and  proving  that  he  had  made  conflicting  statements  in  ref- 
erence to  the  occurrence.  Ricketts  testified  that  in  a  conver- 
sation with  the  plaintiff",  after  the  injury,  he  asked  the  plain- 
tiff why  he  jumped  oft'  the  train  ?  To  which  the  plaintiff' 
replied  that  ho  was  traveling  with  a  companion  who  jum- 
ped off*;  that  he  thought  the  train  was  not  going  to  stop, 
and  that  ho  was  not  going  to  be  left ;  that  somebody,  whom 
he  took  to  be  the  conductor,  said,  "jump,  jump,  jump,"  and 
that  he  then  jumped  and  got  hurt.  Scott  testified  that  the 
plaintiff  told  him  that  when  they  got  to  Amity ^  "his  son-in- 
law  jumped,  and  some  one  said  to  him  to  jump,  and  he 
jumped  and  got  hurt.  lie  first  said  it  was  the  conductor, 
and  then  said  it  was  some  person  standing  behind  him  that 
told  him  to  jump.  He  said  he  did  not  know  that  it  was  the 
conductor,  but  that  he  supposed  it  was."  In  giving  his  own 
evidence  in  the  case,  the  plaintiff'  did  nottestify  or  intimate 
that  any  person  had  said  to  him  "jump."  He  gave  what  he 
claimed  were  the  exact  words  used  by  the  conductor,  "you 
could  if  you  would,"  or  "you  might  if  you  would."  And 
he  cannot  claim  from  the  evidence  of  Ricketts  and  &ort, 
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introduced  only  to  show  his  own  contradictory  statements, 
made  out  of  court,  that  the  conductor  directed  him  to  jump. 

In  concluding  this  opinion  it  may  be  proper  to   remark, 
that  where  a  passenger  leaves  a  train  when  in  motion,  and 
is  induced  so  to  do  by  a  well  grounded  apprehension  of 
peril  to  life  or  limb,  as  when  a  collision  is  about  to  happen, 
or  the  train  to  go  down  a  precipice,  resulting  from  misman- 
agement of  the  train,  or  the  negligence  of  the  raihroad  com- 
pany, or  its  agents,  and  he  thereby  receives  an  injury,  he 
may  recover  therefor,  although  it  should  appear  that  leap- 
ing from  the  train  under  such  circumstances  contributed  to 
the  injury,  or  was  even  the  sole  cause  thereof.     Redficld  on 
Railways,  §  151,  p.  334;  IngaUs  v.  BillSj  9  Met.  (Mass.)  1; 
Stokes  v.  SaUonstall,  13  Pet.  181 ;  Frink  v.  Potter,  17  HI.  406l 
But  whether  a  passenger  of  mature  years  and  understanding, 
who  leaps  from  a  tram  in  motion  when  no  danger  threatens, 
even  by  the  order  or  command  of  the  conductor,  but  with- 
out any  threat  of  violent  expulsion,  can  recover  for  an  in-" 
jury  occasioned  thereby,  we  do  not  determine.     In  Sanford 
V.  The  Eighth  Avenue  R.  B.  Co.,  23  N.  Y.,  343,  it  was  said  by 
CoMSTOCK,  C.  J.,  that  "a  person  cannot  be  thrown  from  a 
railroad  train  in  rapid  motion,  without  the  most  imminent 
danger  to  Ufe ;  and  although  he  may  be  justly  liable  to  ex- 
pulsion, he  may  lawfully  resist  an  attempt  to  expel  him  in 
such  a  case.    As  the  refusal  of  a  passenger  to  pay  fare  will 
not  justify  a  homicide,  so  it  fails  to  justify  any  act  which  in 
itself  puts  human  life  in  peril;  and  the  passenger  Las  the 
same  right  to  repel  an  attempt  to  eject  him,  when  such  an 
attempt  will  thus  endanger  him,  that  he  has  to  resist  a  direct 
attempt  to  take  his  life." 

A  passenger  is  not  bound  to  leave  the  train  when  it  is  in 
motion  at  the  command  of  the  conductor.  He  may  disobey 
such  command  with  impunity,  and  may  i-esist  an  eftbrt 
made  to  enforce  it;  but  when  no  threat  of  violent  expulsion 
is  made,  and  the  passenger  is  still  left  in  the  free  exercise  of 
his  will,  and  seeing  and  knowing  the  peril  of  the  act,  leaps 
from  the  train  at  the  command  of  the  conductor,  and  is 
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injured,  can  it  be  said  that  his  own  unnecessary  and  impru- 
dent conduct  has  not  contributed  directly  to  the  injury? 
We  do  not  decide  the  question.  The  court  below,  for  the 
reason  stated,  erred  in  overruUng  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  \nth  costs,  and  the  cause 
remanded  for  a  new  trial,  with  directions  that  the  demurrer 
to  the  first  paragraph  of  the  complaint  be  sustained,  and 
for  further  proceedings,  &c. 

T.  A.  Hendricks,  S.  E.  Perkins,  0.  B.  Hord  and  A.  W. 
Hendricks,  for  appellant. 


The  Jeffersonville  Railroad  Company  v.  Swayne's  Ad- 
ministrator. 

Lette&s  of  Administration.— Revocation  of. — A  railroad  company  against 
whom  an  action  is  being  prosecuted  by  an  administrator  to  recover  dam- 
ages for  an  injury  causing  the  death  of  the  intestate,  has  such  an  interest 
as  to  make  it  a  competent  party  to  petition  the  court  for  a  revocation  of 
the  letters  of  administration.     Page  480. 

Same. —  Qwere,  whether  the  statute  which  provides  that  where,  in  a  suit  by 
an  administrator,  the  authority  of  the  administrator  ia  denied  under 
oath,  a  duly  authenticated  copy  of  his  letters  of  administration  "shall  be 
all  the  evidence  necessary  to  establish  such  right,"  should  be  construed 
to  mean  that  such  evidence  is  conclusive.    Page  481. 

Saxb. — It  seems  that  when  letters  of  administration  are  issued  in  a  county 
where  the  granting  of  them  is  not  authorized  by  statute,  the  court  in  which 
they  are  issued  may,  upon  its  own  motion,  institute  proceedings  to  set 
them  aside,  or  it  may  be  done  by  any  one  interested  in  anywise  in  the 
estate,  or  on  the  suggestion  of  an  amicus  curia.    Page  482. 

JuEisDiCTiON. — Letters  of  Administration. — The  jurisdiction  of  the  court 
to  grant  letters  of  administration  is  derived  from  the  statute,  and  can 
only  be  exercised  in  the  cases  provided  for  thereby.    Page  488. 

8ams. — Where  the  intestate  was  not  an  inhabitant  of  this  State  at  the  time 
of  his  death  and  left  no  Assets  in  the  State,  and  none  come  into  it  after- 
wards, no  jurisdiction  is  conferred  on  the  court  to  grant  letters  of  admin- 
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istration  in  any  county  of  the  State,  and  such  letters,  if  gran  ted,  are  coram 
non  judlce  and  void.     Pago  483. 

Same. — Assets. — The  term  "assets,"  as  used  in  the  third  and  fourth  clauses 
of  section  seven  of  tho  act  relating  to  tho  settlcmement  of  decedents' 
estates,  (2  G.  &  II.,  486,)  mca^s  assets  of  the  intestate;  that  is,  property, 
rights  or  choscs  in  action  held  by,  or  belonging  to,  the  intestate  at  tho 
time  of  his  death,  and  which  are  subject  to  be  applied  by  the  administra- 
tor to  the  payment  of  debts.    Page  483. 

Sake. — Action  fob  Causing  Death. — A  claim  for  damages  fpr  causing  tho 
death  of  a  party,  under  section  784  of  the  code,  is  prosecuted  by  the  ad- 
ministrator for  the  benefit  of  the  widow  and  children,  or  next  of  kin,  of 
the  deceased,  and  is  not  assets  of  the  deceased  within  the  meaning  of  the 
statute  authorizing  the  granting  of  letters  of  administration  in  this  State 
Pago  485w 

APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  J. — The  appellant  filed  a  petition  in  the  Marion 
Common  Pleas,  praying  that  tho  letters  of  administration 
granted  by  the  clerk  of  said  court  to  John  A,  Bealy  the  ap- 
pellee, on  the  estate  of  Isaac  L.  SwaynCy  deceased,  might  be 
revoked  and  set  aside.  Tho  court  sustained  a  demurrer  to 
the  petition,  and  rendered  a  final  judgment  against  the  ap- 
pellant for  costs.  The  appellant  excepted,  and  appeals  to 
this  court. 

The  material  allegations  of  the  petition  are  as  follows : 
That  the  appellant  is  a  corporation  duly  organized  under  the 
laws  of  the  State  of  Indiana^  with  power  to  construct, 
equip,  use  and  own  a  railroad,  extending  from  the  city  of 
Jeffcrsonville  through  the  counties  of  Clark,  Scott,  Jackson, 
Bartholomew  and  Johnson,  to  the  city  of  Indianapolis,  Marion 
county,  in  said  State;  that  under  the  autiiority  of  its  char- 
ter, the  said  Railroad  Company  constructed  and  equipped  a 
railroad  from  the  city  of  JeffersonviUe  to  the  town  of  Edin- 
burgh,  Johnson  county,  and  still  owns  and  uses  the  same  be- 
tween said  points ;  that  between  the  town  of  Edinburgh  and 
the  city  of  Indianapolis,  said  company  runs  her  locomotives 
and  trains  upon  and  over  the  road  and  track  of  tlie  Indian- 
apolis and  Madison  Railroad  Company,  under  and  by  virtue 
of  a  contract  with  the  latter  company,  by  which  the  appel- 
lant pays  said  Indianapolis  and  Madison  Railroad  Company  a 
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specific  sam  per  mile  for  the  distance  run  on  the  road  of 
the  latter  between  Edinburgh  and  Indianapolis^  by  each  lo- 
comotive and  car  of  the  appellant;  that  the  principal  office 
of  said  Jeffersonville  Railroad  Company  is,  and  has  been,  sit- 
uated at  the  city  of  Jefersonvilk;  that  on  the  —  day  of 

,  1864,  the  said  Isaac  L.  Swayne  was  a  passenger  on 

one  of  the  appellant's  trains,  from  the  town  of  Seymour^ 
Jaclcson  county,  to  the  city  of  Jeffersonville;  that  an  accident 
occurred  to  said  train  while  passing  over  the  appellant's 
road,  in  the  county  of  Clarky  which  the  appellant  claims  was 
unavoidable,  causing  an  injury  to  said  Swayne^  from  which 
he  afterwards  died  in  said  county  of  Clarkj  and  that  he  con- 
tinued in  said  county  from  the  time  of  the  injury  until  his 
death.  It  is  also  alleged  that  said  Sivayne  was  neither  a 
resident  nor  an  inhabitant  of  the  State  of  Indiana,  but  was 
a  resident  and  inhabitant  of  the  State  of  Pennsylvania^  at 
the  time  of  his  death,  and  was  .merely  a  passenger  through 
the  State  of  Indiana^  on  the  appellant's  road,  from  the  town 
of  Seymour  to  the  city  of  Jeffersonville,  for  some  point  south 
of  the  Ohio  river;  that  he  died  intestate,  leaving  no  prop- 
erty, real  or  personal,  nor  any  right  of  action  in  the  State 
of  Indiana,  or  in  any  county  thereof,  to  be  administered,  nor 
has  any  personal  property  or  right  of  action  of  his  come 
into  said  State,  or  any  county  thereof^  since  his  death,  unless 
there  exists  some  liability  for  damages  against  the  appellant 
for  the  injuries  occasioning  his  death,  which  the  appellant 
denies ;  that  on  the  8th  day  of  February,  1865,  said  John  A. 
Seal  filed  his  affidavit  with  the  clerk  of  said  Marion 
Court  of  Common  Pleas,  in  which  he  stated  that  said 
Sicayne  departed  this  life  at  said  county  of  Marion,  on  the 
4th  day  of  April,  1864,  and  that  he  had  no  personal  property 
to  be  administered, except  "a  claim  for  unliq.uidated  dama- 
ges against  The  Jeffersonville  Railroad  Company,  for  causing  his 
death ;"  that  said  Beal  thereupon  filed  a  bond  in  the  penalty 
of  $1,000,  conditioned  for  the  faithful  discharge  of  his  du- 
ties as  administrator  of  the  estate  of  said  Swayne,  and  pro- 
cured letters  of  administration  to  be  issued  to  him.    It  is 
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further  alleged  that  afterwards,  on  the  2d  day  of  Marcli^ 
1866,  said  Beal  instituted  an  action  in  the  Marion  Circuit 
Court,  to  recover  damages  against  the  appellant  for  causing 
the  death  of  said  Swayne,  which  is  still  pending  in  said  court. 
For  the  reasons  stated,  it  is  alleged  that  the  letters  of  ad- 
ministration so  granted  to  Beal  are  void ;  that  neither  the 
clerk,  nor  the  Court  of  Common  Pleas  of  Marion  county, 
had  any  jurisdiction  over  the  subject,  or  power  to  issue 
said  letters;  that  they  were  procured  to  be  issued  on  the  af- 
fidavit of  said  Bealy  the  allegations  of  which  are  imtrue,  so 
far  as  they  differ  from  the  allegations  of  the  petition.  Prayer 
that  the  letters  be  canceled,  and  that  Beal  be  removed,  &a 

Before  examining  the  question  as  to  whether  the  letters 
of  administration  were,  or  were  not,  properly  issued  to 
Bealy  under  the  state  of  facts  alleged  in  the  petition,  it  is 
proper  that  an  objection  urged  by  the  appellee  to  the  right 
of  the  appellant  to  claim  their  revocation,  although  illegally 
issued,  should  be  first  disposed  of. 

The  appellee  insists  that  it  is  not  shown  that  the  railroad 
company  has  any  interest  in  the  damages  that  might  be  re- 
covered against  it  ih  the  suit  by  Beal  for  causing  the  deatli 
of  Swayne,  nor  in  tho  proper  administration  of  the  estate  of 
the  latter,  and  therefore  cannot  be  permitted  to  present  to 
the  court  the  question  of  the  legality  of  the  grant  of  the 
letters  of  administration.  It  is  true  that  tho  railroad  com- 
pany would  not  be  a  recipient  of  any  portion  of  the  dam- 
ages that  might  be  recovered  against  it  for  causing  Swayn^^ 
death,  yet  it  has  a  direct  legal  interest  in  the  event  of  that 
suit,  not  as  the  claimant  of  the  damages,  but  as  the  defend- 
ant against  whom  they  are  sought  to  be  recovered.  It  is 
shown  by  the  petition,  and  also  by  the  affidavit  of  Beal^ 
that  the  only  object  in  procuring  the  letters  of  administra- 
tion was  the  recovery  of  damages  against  the  railroad  com- 
pany for  causing  Swayne^s  death,  by  the  prosecution  of  a 
suit  or  otherwise.  Upon  the  institution  of  such  a  suit  by 
Bealj  claiming  to  be  the  legal  representative  of  SwaynCj  it 
was  the  undoubted  right  of  the  railroad  company  to  inquire 
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into  the  authority  upon  which  he  acted.  If  the  letters  of 
administration  were  illegally  granted  to  Beat,  and,  as  the 
appellant  insists,  were  for  that  reason  coram  non  judice  and 
void,  they  could  not  confer  on  him  the  power  to  prosecute 
such  a  suit,  and  a  recovery  by  him  would  be  no  bar  to  a 
subsequent  suit  by  a  legal  administrator  upon  the  same 
cause  of  action.  Cutts  v.  Haskins^  9  Mass.  543;  Holyoke  v. 
Haskinsy  9  Pick.  259;  Wright  v.  Beck,  10  Smedes  &  M.  277. 
But  it  is  contended  by  the  appellee,  that  if  the  letters  of  ad- 
ministration to  Beat  are  void  for  the  reasons  urged  by  the 
appellant,  that  fact  could  be  set  up  in  defense  of  the  suit 
instituted  against  the  appellant  in  the  Marion  Circuit  Court, 
and  that  these  proceedings  to  set  them  aside  are  therefore 
unnecessary,  and  should  not  bo  entertained.  That  such  a 
defense  might  be  made  available  in  that  action  could  not, 
perhaps,  be  successfully  controverted,  unless  it  would  be  de- 
feated by  a  provision  of  the  statute,  declaring  that  in  a  suit 
by  an  executor  or  administrator  it  shall  not  be  necessary  "to 
make  profert  of  his  letters,  nor  shall  his  right  to  sue  as  such 
executor  or  administrator  be  questioned,  unless  the  opposite 
party  shall  file  a  plea  denying  such  right,  with  his  affidavit 
to  the  truth  thereof  thereunto  attached;  in  which  case  a 
copy  of  the  letters  issued  to  such  executor  or  administrator, 
duly  authenticated,  shall  be  all  the  evidence  necessary  to 
establish  such  right."  The  objection  urged  to  the  validity 
of  the  letters  in  this  case  would  not  appear  on  their  face, 
and  if  the  statute  in  declaring  that  a  duly  authenticated 
copy  of  the  letters  ^*shall  be  all  the  evidence  necessary  to 
establish  such  right,"  is  to  be  construed  to  mean  that  such 
evidence  is  to  be  conclusive  of  the  right,  then  the  defense 
would  fail.  But  we  do  not  decide  that  question,  as  we  do 
not  regard  it  important  to  the  decision  of  the  main  question 
under  consideration.  K  the  letters,  for  the  reasons  urged, 
were  illegally  issued,  and  should  be  revoked  or  set  aside, 
wo  think  the  facts  std^ted  in  the  petition  show  such  an  in- 
terest in  the  railroad  company  as  to  authorize  it  to  present 
the  question  to  the  court. 
Vol.  XXVL— 81. 
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It  is  insisted  by  the  appellant  that,  under  the  facts  alleged, 
no  letters  of  administration  could  legally  issue  on  Swayru^s 
estate  in  any  county  in  this  State.  This  position,  if  true, 
presents  another  reason  why  the  appellant  has  a  legal  inter- 
est in  the  question  presented.  An  administrator  appointed 
in  this  State  is  not  personally  liable  for  costs,  and  here  it  is 
shown  that  there  is  no  property  or  assets  of  Swayne  in  the 
hands  of  Beat  out  of  which  the  costs  could  be  collected, 
if  he  should  be  defeated  in  the  suit  against  the  appellant; 
but  if  the  suit  were  instituted  by  an  administrator  appoint- 
ed in  Pennsylvania^  where  it  is  alleged  Swayne  resided  at 
the  time  of  his  death,  he  would  be  required,  as  a  foreign 
administrator,  to  give  bond  for  costs.  But,  independent 
of  this,  it  seems  that  where  letters  of  administration  are 
issued  in  a  county  where  they  are  not  authorized  by  statute, 
the  court  in  which  they  are  issued  may,  upon  its  own  mo- 
tion, institute  proceedings  to  set  them  aside,  or  it  may  be 
done  by  any  one  interested  in  anywise  in  the  estate,  or  on 
the  suggestion  of  an  amicus  curice.  County  Courts  (J^c,  v. 
BisseU,  2  Jones'  Law,  (fT.  C.,)  387 ;  Gasque  v.  Moody,  12 
Smedes  &  M.,  153;  Wright  v.  Beckj  10  id.  277. 

It  is  insisted  by  the  appellant  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  petition,  for  the  reason  that  it 
appears  therein  that  Swayne  was  not  an  inhabitant  of  this 
State,  and  did  not  leave  any  assets  therein,  nor  did  any  such 
assets  of  his  afterwards  come  into  the  State  to  be  adminis- 
tered; that  the  grant  of  the  letters  to  Beal  was  therefore 
without  authority  of  law,  and  void.  This  is  a  question  of 
jurisdiction  of  the  court  in  which  the  letters  were  granted, 
over  the  subject. 

The  statute  confers  on  the  Court  of  Common  Pleas  orig- 
inal and  exclusive  jurisdiction  in  all  matters  relating  to  the 
"granting  of  letters  testamentary,  of  administration  and  of 
guardianship."    2  G.  &  H.,  §  4,  p.  20. 

Section  seven  of  the  act  relating  to  the  settlement  of  dece- 
dents estates,  provides  for  the  granting  of  letters  of  admin- 
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istration  by  the  clerk,  or  court  having  jurisdiction;  and 
the  next  succeeding  section  is  as  follows : 

"  Sec.  8.    Such  letters  shall  be  granted  in  the  county, 

1.  Where,  at  his  death,  the  intestate  was  an  inhabitant : 

2.  Where,  not  being  an  inhabitant  of  this  State,  he 
leaves  assets : 

3.  Where,  not  being  an  inhabitant,  and  dying  out  of  the 
State,  he  leaves  assets: 

4.  Where,  not  being  an  inhabitant,  he  dies  out  of  the 
State,  not  leaving  assets  in  any  county  thereof,  but  assets  of 
such  intestate  shall  afterwards  come  into  it: 

5.  But  where,  not  being  an  inhabitant,  he  shall  die  out 
of  the  State,  leaving  assets  in  several  counties,  or  assets  of 
such  intestate  shall  after  his  death  come  into  several  coun- 
ties, letters  may  bo  granted  in  any  one  of  the  counties  in 
which  such  assets  may  be,  at  the  time  of  his  death,  or  into 
which  they  may  come  thereafter ;  and  the  administration 
jSrst  lawfully  granted  shall  extend  to  all  the  estate  of  the 
intestate,  and  exclude  the  jurisdiction  of  administration  in 
the  same  estate  in  all  other  counties."    2  G.  &  H.,  486. 

The  jurisdiction  of  the  court  over  the  subject  is  derived 
from  these  provisions  of  the  statute,  and  can  only  be  exer- 
cised under  the  circumstances  and  in  the  cases  provided  for 
thereby;  and  where  the  intestate  is  not  an  inhabitant  of  this 
State  at  the  time  of  his  death,  and  leaves  no  assets  in  the 
State,  and  none  come  into  it  afterward,  no  jurisdiction  is 
conferred  on  the  court,  in  any  county  of  the  State,  to  grant 
letters  of  administration  on  the  estate  of  such  intestate,  and 
the  grant  of  letters  under  such  circumstances  is  coram  non 
judice  and  void.  See  authorities  supra^  and  also  Longworthy 
V.  Baker,  23  LI.,  484;  McChord  v.  Fisher's  Heirs,  13  Ben. 
Mon.,  193 ;  Flinn  v.  Chase,  4  Denio,  85. 

This  presents  for  our  determination  the  question^  is  the 
claim  for  damages  against  the  railroad  company  for  caus- 
ing the  death  of  Swayne,  assets  of  his  or  of  his  estate, 
within  the  meaning  of  the  statute?  The  term  "assets,"  as 
used  in  the  third  and  fourth  clauses  of  the  section  of  the 
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statute  last  cited,  evidently  means  assets  of  the  intestate, 
that  is,  property,  rights,  or  choses  in  action  held  by,  or  be- 
longing to,  the  intestate  at  the  time  of  his  death,  and  which, 
as  a  part  of  his  estate,  his  administrator,  as  his  legal  repre- 
sentative, is  entitled  to  in  the  due  administration  of  the  es- 
tate, for  the  payment  of  debts.  See  Bouvier's  Law  Die,  title 
*^  assets;"  Toller  on  Exrs.  137;  Williams  on  Exrs.  1496. 

The  right  of  action  referred  to  against  the  appellant,  for 
causing  the  death  of  SwaynCy  did  not  exist  at  common  law, 
but  is  based  upon  section  784,  of  the  code,  which  provides 
that,  "  When  the  death  of  one  is  caused  by  the  wrongful  a<jt 
or  omission  of  another,  the  personal  representative  of  the 
former  may  maintain  an  action  therefor  against  the  latter, 
if  the  former  might  have  maintained  an  action, had  he  lived, 
against  the  latter  for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two  yeare.  The 
damages  cannot  exceed  §5,000,  and  must  inure  to  the  exclu- 
sive benefit  of  the  widow  and  children,  if  any,  or  next  of 
kin,  to  be  distributed  in  the  same  manner  as  personal  prop- 
erty of  the  deceased."  That  a  cause  of  action  for  an  injury 
to  the  person  dies  with  the  party  injured,  and  does  not  sur- 
vive to  his  personal  i^presentative,  is  a  maxim  of  the  com- 
mon law,  too  familiar  and  long  estabhshed  to  require  the 
citation  of  authority  to  support  it.  The  statute  does  not 
profess  to  revive  the  cause  of  action  for  the  injmy  to  the 
deceased  in  favor  of  his  personal  representative,  nor  is  such 
its  legal  effect,  but  it  creates  a  new  cause  of  action,  un- 
known to  the  common  law. 

The  action  given  by  the  statute  is  for  causing  the  death, 
by  a  wrongful  act  or  omission,  in  a  case  where  the  deceased 
might  have  maintained  an  action  had  he  lived,  for  an  injury 
by  the  same  act  or  omission.  The  right  of  compensation 
for  the  bodily  injury  of  the  deceased,  which  died  with  him, 
remains  extinct.  The  right  of  action  created  by  the  statute 
is  founded  on  a  new  grievance,  namely,  causing  the  death, 
and  is  for  the  injury  sustained  thereby,  by  the  widow  and 
children,  or  next  of  kin  of  the  deceased,  for  the  damages 
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must  inure  to  their  exclusive  benefit.  They  are  recovered 
in  the  name  of  the  personal  representative  of  the  deceased, 
but  do  not  become  assets  of  the  estate.  The  relation  of  the 
administrator  to  the  fund  when  recovered,  is  not  that  of 
the  representative  of  the  deceased,  but  of  a  trustee  for  the 
benefit  of  the  widow  and  next  of  kin.  The  action  is  for 
their  exclusive  benefit,  and  if  no  such  person  existed,  it 
could  not  be  maintained.  Tlie  Indianapolis,  ^c,  B.  B.  Co.  v. 
Kedei/s  Adm'r.y  23  Ind.  133;  Iaicus  v.  The  Neio  York,  ^c.  E. 
B.  Co.,  21  Barb.  245;  The  Chicago,  ^c,  B.  B.  Co.  v.  Morris, 
26  111.  400;  The  State  v.  Gilmore,  4  Foster  461;  Lyons' 
AdnCr  v.  Cleveland,  ^c,  B.  B.  Co.,  7  Ohio  St.  836 ;  Tlie  Com- 
monwealth V.  The  Eastern  B.  B.  Co.,  5  Gray.,  473. 

In  WhUford  v.  The  Panama  B.  B.  Co.,  23  N.  Y.  465,  it 
was  held,  under  a  statute  substantially  the  same  as  oure, 
that  the  compensation  for  the  bodily  injury  remains  extinct, 
but  a  new  grievance,  of  a  distinct  nature,  namely,  "the  de- 
privation suffered  by  the  wife  and  children,  or  other  rela- 
tives, of  their  natural  support  and  protection,  arises  upon 
his  death,  and  is  made  by  the  statute  the  subject  of  a  new 
cause  of  action  in  favor  of  these  surviving  relativesf-but-tte.^ 
be  prosecuted,  in  point  of  form,  by  the  executor  gnu^dtaiAiB-   v 
trator."    It  was  also  held  that  the  referen^  i&  the  statute ' 
of  that  State,  of  which  ours,  in  that  partic^ilar,  \s  ^  cDpy^',  •. 
"  to  the  ability  of  the  deceased  to  maintain  thi  Atriidn  i^T  death     \ 
had  not  ensued,  is  inserted  solely  for  the  purpose  of 'tlg^iB^ .  / 
the  kind  and  degree  of  delinquency  with  whicfe^fie  defendai^i .  '' 
must  be  chargeable,  in  order  to  subject  him  to  TfiS'^lwtion. 
The  act,  neglect  or  default  must  be  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to  maintain 
an  action,'*  &c.    See,  also,  Woodward  v.  Michigan,  ^c,  B.  B. 
Co.,  10  Ohio  St.  121. 

The  amount  of  damages  to  be  recovered  in  such  a  suit 
is  limited,  both  by  the  statutes  of  New  York  and  of  this 
State,  to  $5,000,  but  there  is  a  difierence  in  the  language  of 
the  two  statutes  in  this  respect.  The  New  York  statute  de- 
clares "the  sum  recovered  to  be  for  the  exclusive  benefit  of 


486  SUPREME  COURT  OF  INDIANA. 

The  JeffenonTille  Railroad  Company  v.  Swayno's  Administrator. 

the  widow  and  next  of  kin,"  and  that  "the  jury  may  give 
Biich  damages  as  they  shall  deem  a  fair  and  just  compensa- 
tion, not  exceeding  $5,000,  with  reference  to  the  pecuniarj'^ 
injuries  resulting  from  such  death  to  the  wife  and  next  of 
kin  of  the  deceased  person ; "  while  the  statute  of  this  State, 
as  we  have  seen,  provides  that  "the  damages  cannot  exceed 
?5,000,  and  must  inure  to  the  exclusive  benefit  of  the  widow 
and  children,  or  next  of  kin."  This,  however,  is  but  a  dif- 
ference in  form,  and  not  in  substance.  Our  statute  creates 
a  new  cause  of  action  for  the  exclusive  benefit  of  the  widow 
and  children,  or  next  of  kin,  not  for  the  injury  to  the  de- 
ceased, for  which,  had  he  lived,  be  might  have  sustained  an 
action,  but  for  causing  his  death,  and  thereby  depriving 
those  entitled  thereto  of  his  society  and  support,  and  it  fol- 
lows, as  a  legal  consequence,  that  the  damages  assessed  must 
be  based  on  the  injuries  resulting  from  such  death  to  the 
wife  and  children,  or  next  of  kin,  for  whose  benefit  the 
right  of  action  is  given. 

A  somewhat  difterent  view  of  the  statute  seems  to  have 
been  taken  in  Long  v.  Morrison^  14  Ind.  595.  And  in  The 
IndianapdiSj  ^c,  JR.  J?,  v.  Kedetfs  AdrnW,  23  Ind,  133,  in 
referring  to  the  rule  of  damages  under  the  New  York  stat- 
ute, and  to  Long  v.  Morrison^  supra^  it  is  said:  "A  difterent 
rule  seems  to  prevail  under  our  statute."  But  the  basis  of 
the  damages  was  not  the4)oint  then  under  discussion. 

Upon  a  careful  examination  of  the  statute,  and  of  the 
decisions  of  other  states  under  statutes  substantially  the 
same,  we  are  satisfied  that  the  construction  we  have  here 
^ven  to  it  is  the  only  consistent  and  correct  one,  and  that 
the  right  of  action  created  by  it  does  not  constitute  assets 
of  the  deceased,  within  the  provisions  of  the  eighth  section 
of  the  act  relating  to  the  settlement  of  decedents*  estates. 
Prom  the  foregoing  conclusions  it  follows  that,  under  the 
facts  alleged  in  the  petition,  administration  upon  the  estate 
of  Swayne  could  not"  be  legally  granted  in  this  State,  and 
that  the  court  below  erred  in  sustaining  the  demurrer. 

It  is  also  insisted  by  the  appellant's  counsel  that^  even  if 
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the  claim  against  the  railroad  company  did  constitute  assets 
under  the  statute,  still,  as  Swayne  was  not  an  inhabitant  of 
this  State,  and  did  not  die  in  Marion  county,  and  as  the  said 
JeffersonviUe  railroad  did  not  extend  through  or  into  said 
county,  the  claim  was  not  assets  left  in  that  county,  and  that 
the  letters  of  administration  granted  there  are  void.  We 
have  not  examined  this  question,  as  its  decision  is  rendered 
unnecessary  by  the  conclusion  reached  on  the  other 
question. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  petition,  and  for  further  proceedings. 

T.  A.  HmdrickSy  0.  B.  Hord  and  A.  W.  Hendricks^  for  ap- 
pellant. 

IL  M.  Bay 9  J.  W.  Gordon^  W.  March  and  J.  A.  Bealy  for 
appellee. 


TTnion  Township  of  Baetholomew  County  v.  Anthony. 

HiOHWATS. — ^TowKSHiP. — A  dug  a  mill-race  across  a  highway  upon  his  own 
land,  and  engaged  to  build  and  maintain  a  bridge  over  the  race,  in  order 
to  render  the  highway  passable.  Having  been  sued  by  the  trustee  of  the 
civil  township  for  not  having  maintained  it,  a  bridge  erected  by  A  having 
washed  away,  he,  to  compromise  the  suit,  entered  into  a  written  contract 
with  the  township  trustee  to  build  a  new  bridge  over  the  race,  within  a 
reasonable  time,  and  to  keep  it  in  repair.  Having  failed  for  six  months 
to  buUd  the  bridge,  the  township  built  it,  and  brought  an  action  against 
A  for  the  money  expended. 

Itddf  that  the  action  would  lie. 

APPEAL  from  the  Bartholomew  Common  Pleas. 
Gregory,  C,  J. — Suit  by  the  appellant  agoinst  Anthony. 
The  complaint  is  in  two  paragraphs.    The  first  alleges  that 
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there  is,  and  was,  a  highway  known  as  Marlins  Ferry  Boady 
situate  in  said  county,  and  running  through  road  district  No. 
2,  of  said  township,  over  defendant's  land,  on  which  is  a 
mill,  near  the  road ;  that  defendant  dug  a  mill-race  across 
the  highway  for  his  own  convenience,  rendering  it  impas- 
sable, unless  bridged ;  that  it  was  his  duty  to  keep  a  sufficient 
bridge  across  the  same,  and  in  consideration  thereof  he 
promised  to  do  so;  that  he  did  build  a  bridge,  but  that  it 
was  twice  washed  away  by  high  water;  that  at  each  time  it 
was  washed  away,  he  suffered  the  road  to  remain  impassa- 
ble for  a  long  time,  to- wit  a  month — ^though  requested  to 
repair  it;  that  the  township  had  to,  and  did  rebuild  it,  at  a 
cost  of  $200- 

The  second  paragraph  avers  substantially  the  same  facts, 
with  the  additional  allegations  that  the  defendant  suffered 
the  bridge  to  remain  out  of  repair  and  impassable  for  six 
months;  that  the  trustee  of  the  township  sued  him  before  a 
j  ustico  to  recover  §200,  the  penalty,  at  $5  per  day,  for  obstruct- 
'  iug  the  highway ;  that  to  compromise  and  settle  that  suit, 
he  entered  into  a  written  contract  with  the  plaintiff's  trustee 
to  put  in,  and  keep  in  repair,  a  bridge  on  the  road,  across 
the  mill-race,  within  a  reasonable  time;  that  he  was  after- 
wards requested  by  the  plaintiff  to  put  up  the  bridge,  but 
for  six  months  failed  to  do  so,  and  the  plaintiff  had  to  and 
did  build  the  bridge,  at  a  cost  of  $400,  all  of  which  is  due 
and  unpaid.  A  copy  of  the  written  contract  declared  on  is 
made  a  part  of  the  complaint.  Demurrer  to  the  complaint, 
and  to  each  paragraph  thereof.  Demurrers  sustained  and 
judgment.  The  action  of  the  court  below  in  sustfidning  the 
demurrers  is  the  error  assigned. 

There  is  no  misjoinder  of  causes  of  action;  each  para- 
graph is  for  a  "  money  demand  on  contract."  Each  civU 
township  in  this  State  is  a  body  politic  and  corporate,  with 
power  to  contract  and  be  contracted  with,  sue  and  be  sued, 
in  any  court  having  competent  jurisdiction.  1  G.  &  H.,  §  4 
p.  63.  Road  districts  are  but  a  sub-division  of  a  civil  town- 
ship.   Id.  §  6.    It  is  the  duty  of  the  township  trustee  "to 
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see  to  a  proper  application  of  all  moneys  belon^g  to  the 
township  for  road,  school  or  other  purposes."  Jd.,  clause  5. 
It  is  within  the  power  of  a  civil  township  to  build  and  re- 
build bridges  in  the  construction  or  repair  of  highways 
within  its  limits.  The  act  of  ilarch  3,  1855, 1  G.  &  H.,  j). 
202,  authorizes  the  county  commissioners  to  erect  bridges, 
and  make  appropriations  from  the  county  treasury  to  build 
or  repair  them,  whenever  the  estimate  therefor  shall  exceed 
the  ability  of  the  road  district  in  which  such  bridge  is  to 
be  built,  but  this  in  no  wise  interferes  with  the  power  of 
civil  townships.  It  only  confers  the  power  on  the  county 
commissioners  to  be  exercised  when  the  expenditure  is  be- 
yond the  means  within  the  control  of  the  township  trustee- 
It  was  the  duty  of  the  appellee  to  build  the  bridge  and 
keep  it  in  repair;  in  consideration  thereof,  and  for  the  fur- 
ther consideration  of  the  compromise  of  pending  litigatioA, 
he  promised  to  do  so,  but  failed ;  the  township,  within  its 
power,  built  the  bridge  and  now  sues  for  the  money  expen- 
ded. We  think  the  appellant  can  recover.  The  court 
errred  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  proceedings. 
F.  T.  Hordj  for  appellant. 
Walker  ^  Matthews^  and  J.  M.  Kerry  for  appellee. 


Litson  v.  Brown. 


Husband  and  Wipe. — Sepabation. — If  a  wife,  while  separated  from  her 
husband,  has  the  means  of  support,  whether  furnished  by  the  husband 
or  arising  f^om  her  separate  estate,  the  husband,  though  the  separation 
may  have  taken  place  on  account  of  his  misconduct,  can  only  be  held 
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liable,  while  she  has  such  means,  for  necessaries  furnished  to  her,  upon 
his  express  promise  to  pay. 
8amb. — But  if  the  separation  was  produced  by  his  misconduct,  and  she  had 
no  means  of  support  till  sometime  after  the  separation,  he  wonld  be  liable 
for  necessaries  furnished  to  her  in  the  interim. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Elliott,  J. — Broumy  the  appellee,  sued  LUsotiy  the  appel- 
lant, for  board,  clothmg,  washing  and  care  furnished  by  him 
to  Ann  Litsony  the  wife  of  the  appellant,  from  the  Ist  of  No- 
vembeTj  1864,  to  the  16th  of  October^  1865.  Issue,  trial  and 
judgment  for  the  plaintifi'  for  f  200.    The  defendant  appeals. 

The  facts  of  the  case  are,  in  substance,  these:  On  the  1st 
of  November^  1864,  Ann^  the  wife  of  the  defendant,  aban- 
doned his  home  and  went  to  the  house  of  the  plaintiff^  who 
was  her  brother-in-law,  to  reside,  and  so  continued  to  reside 
wnth  him  until  the  16th  of  October^  1865,  at  which  time  she 
was  divoi'ced  from  the  defendant  by  a  decree  of  the  Jeffer- 
son Circuit  Court.  She  was  justified  in  abandoning  the 
defendant  by  his  improper  conduct  and  treatment  of  her. 
The  defendant  was  the  owner  of  a  house  and  lot  at  the 
time  of  the  separation,  which  he  afterwards  sold  to  one 
Bain  for  $700,  and  to  induce  Ann^  his  wife,  to  join  in  the 
conveyance,  he  directed  Bainy  the  purchaser,  to  pay  to  her 
$233  88  of  said  purchase  money,  which  he  did  on  the  1st 
of  January^  1865.  The  plaintift*  knew  of  her  receipt  of 
the  money,  and  she  loaned  him,  at  the  time,  $225  of  it,  for 
which  he  gave  her  his  note,  but  re-paid  the  money  to  her 
on  the  17th  of  Ajprily  1865. 

The  question  presented  in  the  case  is  whether,  under  the 
circumstances  stated,  the  plaintiff  is  entitled  to  recover  of 
the  defendant  for  the  board  of  his  wife  during  the  whole 
period  of  their  separation,  until  the  date  of  the  decree  of 
divorce. 

The  court  below  instructed  the  jury  as  follows:  "If  you 
find  from  the  evidence  that  the  defendant  owned  a  house 
and  lot  in  the  town  of  Hanover^  which  he  desired  to  sell, 
and  that  his  wife  refused  to  join  in  the  conveyance  unless 
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she  should  receive  what  she  claimed  as  her  interest  in  the 
property,  out  of  the  proceeds  of  sale,  and  to  induce  her  to 
join  in  the  conveyance,  the  defendant  authorized  the  pur- 
chaser to  pay  her  one-third  of  the  proceeds  of  sale,  which  was 
done,  and  the  plaintiff  in  this  case  was  acquainted  with  all 
the  facts,  and  borrowed  of  the  defendant's  wife  the  money 
so  paid  her;  this  state  of  facts,  if  proven  to  be  true,  would 
not  relieve  the  defendant  from  the  payment  to  the  plaintiff 
for  necessary  board,  lodging  and  nursing  furnished  the 
wife,  if  it  appears  from  the  evidence  that  the  wife  was 
compelled  to  leave  her  home  by  the  misconduct  of  the  de- 
fendant."   The  defendant  excepted  to  this  instruction. 

The  husband  is  bound  to  support  and  maintain  the  wife, 
and  to  furnish  her  with  necessaries,  and  during  cohabitation 
there  is  a  presumption  of  law,  arising  from  that  fact,  that 
the  husband  assents  to  contracts  made  by  the  wife  for  the 
supply  of  articles  suitable  to  their  means  and  station  in  life. 
It  is  an  impUed  agency,  arising  from  the  marriage  relation, 
during  cohabitation.  But  when  the  parties  cease  to  live 
together,  then  a  new  state  of  things  arises,  and  with  it  new 
rules  of  law.  The  implied  agency  of  the  wife  to  contract 
for  necessaries,  arising  from  cohabitation,  no  longer  exists. 
K  the  wife,  of  her  own  will,  elopes  or  leaves  the  husband, 
without  his  fault,  he  is  not  responsible  even  for  necessaries 
furnished  her  by  one  having  a  knowledge  of  the  separation. 
But  if  the  husband  expels  the  wife  from  his  house  without 
her  fault,  or  compels  her  to  leave  his  house  by  cruelty  to 
her,  and  without  the  means  of  support,  he  sends  with  her 
credit  for  her  reasonable  expenses.  This  liability  does  not, 
in  such  case,  rest  upon  an  implied  agency,  but  is  an  obliga- 
tion imposed  by  the  law  from  necessity,  and  is  founded  on 
the  marital  relation,  and  the  duty  of  the  husband  to  maintain 
the  wife.  If  the  husband  who,  in  violation  of  his  marital 
obligations,  drives  his  wife  from  his  house  without  the 
means  to  procure  the  necessaries  of  life,  could  also  deny  the 
credit  to  supply  them,  she  would  be  liable  to  suffer  or  perish 
from  want.    The  law,  therefore,  from  necessity,  authorizes 
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any  one  to  supply  her  necessary  wants,  under  such  circum- 
stances, and  to  look  to  the  husband  for  compensation.  But 
if  she  has  the  means  of  support,  while  so  separated  from 
her  husband,  come  from  what  source  they  may,  whether 
furnished  by  the  husband,  or  arising  from  her  separate 
estate,  no  necessity  exists  that  they  should  be  furnished  by 
others,  and  in  such  case  the  husband  could  only  be  held 
liable  upon  an  express  promise  to  pay.  See  Chitty  on  Con., 
p.  171,  ei  seq.;  1  Parsons  on  Con.,  title  "Married  Women," 
§  3,  p-  845;  Liddlow  v.  WiUmoty  2  Stark.  R.  86;  Dixon  y. 
HurreU,  8  Car.  &  P.  717. 

In  the  case  at  bar,  the  wife,  after  the  receipt  of  the  money 
from  BaiUj  was  possessed  of  means  sufficient  to  supply  her 
reasonable  wants  and  necessities  up  to  the  time  of  the  de- 
cree of  divorce;  the  plaintift'  knew  that  fact,  and  therefore 
had  no  claim  to  look  to  the  defendant  for  the  wife's  board 
during  that  period;  but  for  the  time  prior  to  the  receipt  of 
that  money,  we  think  the  defendant  was  liable.  The  wife 
was,  during  that  period,  destitute  of  means,  which  rendered 
the  husband  liable  for  her  board  and  necessaries,  and  the 
liability  liaving  once  attached,  it  was  not  discharged  by  the 
subsequent  receipt  of  money  by  her.  "We  think  the  in- 
struction of  the  court  to  the  jury  was  erroneous.  The  jury, 
under  the  instruction,  allowed  the  plaintiff  for  the  board  of 
the  wife  for  the  entire  period  of  their  separation,  until  the 
decree  of  divorce.  The  verdict  was  therefore  excessive, 
and  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  with  costs^  and  the  cause  re- 
manded for  a  new  trial. 

Walker  and  MatihewSj  for  appellant. 

AUison  and  Friedky^  for  appellee. 
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Hendricks  v.  The  State.  i5?  ^ 

Pesjuby. — INDICTMENT. — Where  in  an  indictment  for  perjury  in  giving  false 
testimony  on  the  trial  of  a  cause,  the  materiality  of  the  eyidence  alleged 
to  be  false  is  shown  by  the  nature  of  the  case,  no  express  averment  of  its 
materiality  is  necessary. 

Sake. — Evidence. — Where  on  the  trial  of  an  indictment  for  perjury  there  is 
fhe  positive  testimony  of  one  witness  in  support  of  the  indictment,  the 
corroborating  testimony  required  by  the  statute  to  authorize  a  conviction 
need  not  be  equivalent  to  the  positive  evidence  of  a  witness. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Frazer,  J. — The  appellant  was  indicted  for  peijury  in 
giving  evidence  in  an  examination,  before  the  mayor  of 
IndianapoliSj  of  one  WiUiam  Parker  for  bigamy,  in  marrying 
the  appellant,  Sarah  E.  Hendridcs,  he  having  another  wife 
living.  It  is  charged  that  she  testified  on  that  occasion,  that 
Parker  never  was  married  to  her,  and  that  she  never  was 
with  him  in  Johnson  county,  where  the  marriage  was  alleged 
to  have  occurred.  There  was  a  jury  trial,  resulting  in  a 
verdict  of  guilty.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled,  and  judgment  rendered  on  the 
verdict. 

It  is  objected  to  the  indictment  that  it  does  not  sufficiently 
aver  that  the  testimony  upon  which  the  perjury  is  assigned 
was  material  to  the  issue.  No  express  averment  was  neces- 
sary upon  that  subject  in  this  case.  The  materiaUty  of  the 
evidence  appeared  conclusively  from  the  nature  of  the  case 
in  which  it  was  alleged  to  have  been  given.  The  charge, 
to-wit,  bigamy,  in  marrying  the  appellant,  necessarily,  as  a 
matter  of  law,  made  material  evidence  that  no  such  mar- 
riage took  place.  An  express  allegation  of  the  mere  legal 
proposition  was  not  necessary.  The  courts  will  take  notice 
of  the  public  law  of  the  land  though  it  be  not  pleaded. 

The  traverse  bf  the  truth  of  the  evidence  upon  which  the 
peijury  was  assigned  was  supported  by  the  positive  testi- 
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mony  of  a  half-brother  of  the  appellant,  one  Dwnderburg, 
who  swore  that  he  was  present  at  the  alleged  marriage  in 
Johnson  county,  in  January,  1865,  and  was  present  in  the 
clerk's  office  when  the  license  was  issued,  and  by  a  marriage 
record  from  that  county,  showing  a  marriage  between 
"  William  Parker"  and  ''Sarah  E.  Hendricks,''  on  the  12th 
of  January,  1865.  Aside  from  the  testimony  of  the  half- 
brother,  there  was  no  positive  evidence  to  identify  the  per- 
sons named  in  the  marriage  record  as  being  the  Parker  and 
Hendricks  charged  with  bigamy.  The  maiden  name  of  the 
accused  was  Dunderburg,  and  Parker  had  lived  at  Mrs. 
Dunderburg's. 

We  are  asked  to  say  that  the  evidence  was  insufficient  to 
support  the  verdict,  upon  the  ground  that  the  direct  testi- 
mony of  Dunderburg,  falsifying  the  evidence  of  the  accused 
before  the  mayor;  was  not  adequately  corroborated.  We 
do  not  agree  with  the  proposition  of  the  appellant's 
counsel,  that  the  corroborating  evidence  must,  in  such  a 
case,  be  equivalent  to  the  positive  testimony  of  a  witness. 
The  law,  as  now  administered,  is  otherwise  stated  by  Mr. 
Greenleaf,  and  his  statement  of  it  is  well  sustained  by  sound 
reason,  as  well  as  modern  authorities.  1  Greenl.  Ev.,  §§ 
257—260;  The  United  States  v.  Woods,  14  Pet.  440.  Upon 
every  point  but  the  identity  of  the  parties,  the  marriage 
record  was  the  most  conclusive  evidence,  and,  as  to  the  iden- 
tity, the  agreement  between  the  witnesses  and  that  record  as 
to  the  date,  and  the  inferences  springing  from  the  fa<;t  that 
Parker  lived  at  Mrs.  Dunderburcfs,  were  some  evidence,  so 
that  if  the  question  had  been  properly  left  to  the  jury  it 
would  be  improper  for  us  to  disturb  the  verdict. 

But  the  jury  was  instructed  that  unless  there  was  some 
extraneous  fact  in  evidence  to  raise  a  doubt  of  the  identity 
of  the  parties,  the  presumption  was  that  they  were  the  same 
parties.  This  we  think  was  error.  We  think  the  question 
was  one  of  fact  and  not  of  law,  and  that  it  was  therefore 
the  province  of  the  jury,  and  not  of  the  court,  to  judge 
whether  the  marriage  record  was,  alone,  evidence  strongly 
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corroborating  the  witness  as  to  the  marriage  of  these  iden- 
tical persons.  The  names  being  the  same,  was  a  fact  from 
which  the  jury,  not  the  court,  might  draw  an  inference ;  it 
was  some  evidence,  but  whether  sufficient  or  not,  it  was  not 
for  the  court  to  say. 

The  judgment  is  reversed,  i^nd  the  cause  remanded  for  a 
new  trial,  with  directions  that  the  prisoner  be  returned  to 
Marion  county,  &c. 
B,  K.  JSUiott  and  J".  Milner^  for  appellant* 
jD.  E.  Williamson^  Attorney  General,  for  the  State- 
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AiDnro  AKD  Abetting. — Principal. — Where  one  is  present  at  the  commis- 
sion of  a  felony,  though  he  gives  no  actiye  assistance,  but  only  remains 
near  for  the  purpose  of  watching  and  giving  aid  if  neoessary,  he  is  pr(^ 
erly  charged  as  a  principal. 

Indictment. — Bueolart. — An  indictment  for  burglary  charged  that  the  de- 
fendants broke,  &c.,  into  the  storehouse  of  A  B  and  C  D,  partners,  doing 
business  under  the  firm  name  of  B  and  D,  with  the  felonious  intent  to 
steal,  &o.,  the  goods  of  said  A  B  and  C  D. 

Heldj  that  proof  that  the  storehouse  and  goods  belonged  to  the  firm  of  B  and 
n,  without  any  proof  of  the  christian  names  of  the  partners,  was  not  suffi- 
cient to  sustain  the  indictment. 

Inbtbuction. — On  theirial  the  court  instructed  the  jury  that  "  wher&  all  the 
circumstances  proved  raise  a  strong  presumption  of  the  guilt  of  the  ac- 
cused, his  failure  to  offer  any  explanation,  when  it  is  in  his  power  to  do  so, 
tends  to  confirm  the  presumption  of  his  guilt." 

JSteldy  that  the  instruction  was  erroneous. 

APPEAL  from  the  Johnson  Circuit  Court. 

Rat,  J. — The  indictment  in  this  case  charged  the  appellant 
with  unlawfully,  and  hurglariously,  &c.,  breaking  and  enter- 
ing, in  the  night  time,  into  the  storehouse  of  Samuel  P* 
Frost  and  John  C.  Valentiney  partners,  doing  business  under 
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the  firm  name  of  Frvst  §  Valentine^  with  the  felonious  in- 
tent to  steal,  take  and  carry  away  the  personal  goods,  &c., 
of  said  ^amud  P.  Frost  and  John  C.  Valentine. 

The  proof  on  the  trial  was,  that  while  two  other  persons 
hroke  and  entered  the  storehouse,  the  appellant  did  not 
break  or  enter,  but  acting  in  concert  with  the  other  two, 
remained  outside  watching,  and  ready  and  near  enough  to 
render  them  assistance,  in  case  it  might  be  required. 

It  is  objected  that  the  appellant  was  not  charged  as  an 
aider  and  abetter,  but  as  a  principal.  This  was  correct. 
At  common  law  it  was  not  required,  in  order  to  constitute 
one  a  principal  in  an  offense,  that  the  party  charged  should 
have  been  an  eye  witness  of  the  transaction,  or  within  hear- 
ing; it  was  sufficient  that  he  had  knowledge  of  the  crime, 
and  watched  near  enough  and  ready  to  assist  those  actually 
engaged,  if  required.  That  made  a  presence  aiding  and 
abetting,  and  constituted  him  a  principal  in  the  second  de- 
gree, and  ho  could  be  charged  and  convicted  as  a  principal 
Indeed,  it  was  ruled  in  the  case  of  Bex  v.  Winifred  et  aLy  1 
Leach  515,  that  where  a  person  was  indicted  as  an  accessory 
before  the  fact,  he  could  not  be  convicted  of  that  chaige 
upon  evidence  proving  him  to  have  been  present  aiding  and 
abetting;  the-distinction  between  a  principal  in  the  second 
degree  and  an  accessory  before  tho  fact  being  the  presence 
of  the  former  for  the  purpose  of  aiding,  if  required,  those 
who  actually  commit  the  offense.  That  presence  renders 
him  who  would  otherwise  have  been  but  an  accessory 
before  the  fact,  a  principal  in  the  second  degree* 

"The  law,  however,"  says  Archboldj  "recognizes  no  differ^ 
once  between  the  offense  of  the  principal  in  the  first  degree, 
and  of  the  principal  in  the  second;  both  are  equally  guilty, 
and  so  immaterial  is  the  distinction  considered  in  practice, 
that  if  a  man  be  indicted  as  principal  in  the  first  degree, 
proof  that  he  was  present  aiding  and  abetting  another  in 
committing  the  oftense,  although  his  was  not  the  hand 
which  actually  did  it,  will  support  the  indictment,  and,  on 
the  other  hand,  if  he  be  indicted  as  principal  in  the  second 
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degree,  proof  .that  he  was  not  only  present  but  committed  the 
offense  with  his  own  hand  will  support  the  indictment.  So 
where  an  offense  is  punishable  by  a  statute  which  makes  no 
mention  of  principal  in  the  second  degree,  such  principals 
are  ^vithin  the  meaning  of  the  statute  as  much  as  the  parties 
who  actually  committed  the  offense."  1  Arch.  Crim.  Prac. 
and  PL,  p.  13. 

Our  statute,  indeed,  goes  beyond  the  common  law,  and 
authorizes,  although  it  does  not  perhaps  require,  the  indict- 
ment as  a  principal  of  one  who  simply  counsels,  aids  or 
abets  in  the  commission  of  any  offense,  and  who  may  there- 
fore have  been  but  an  accessory  before  the  fact,  and  not 
present  at  the  time  of  its  commission.  2  G.  &  H.,  §  66,  p. 
405.  We  think  the  instructions  given  by  the  court  upon 
this  point  placed  the  case  properly  before  the  jury. 

The  court  instructed  the  jury  that  "  if  the  property  was 
shown  to  be  that  of  Frost  ^  Valentine,  it  is  as  good  for  the 
purposes  of  this  case  as  if  their  given  names  had  been 
proved — ^their  given  names  being  wholly  unimportant.'' 
The  rule  is  that  the  owner  or  owners  of  the  property  en- 
tered, or  goods  stolen,  must  be  named,  and  their  names 
"  precisely  proved  as  laid."  8  Greenleaf  Ev.  §  22.  Our  stat- 
ute so  far  modifies  the  rule,  as  to  require  the  indictment  to 
state  only  the  name  of  any  one  of  several  joint  owners. 
But  where  the  names  of  all  the  owners  are  stated,  the  proof, 
in  our  opinion,  should  sustain  the  allegation,  the  ownership 
being  a  material  averment.  If  it  be  admitted  that  the  case 
of  The  People  v.  Ah  Sing,  19  Cal.,  R.  598,  was  correctly 
ruled,  it  does  not  avoid  the  question  we  are  considering. 
It  was  there  held,  "that  an  indictment \ for  larceny  stating 
the  ownership  to  be  in  a  firm,  giving  the  firm  name  only,  ia 
suflBlcient."  But  in  the  case  under  consideration,  the  indict- 
ment not  only  states  the  firm  or  partnership  name  of  the 
persons  who  it  is  alleged  own  the  goods,  but  identifies  the 
firm,  by  designating  the  particular  individuals  who  com- 
posed it.  They  can  only  be  thus  designated  in  the  indict- 
ment by  their  names^  their  christian  and  sur-names,  and 
Vol.  XXVL— 82. 
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the  proof,  it  seems  to  us,  should  not  be  lesa  expUcit.  In 
the  case  of  Rex  v.  RobinsoUj  Holf  s  C.  N.  P.,  595,  the  indict- 
ment was  for  plundering  the  wreck  of  a  brig.  In  one 
count  the  property  of  the  brig  was  laid  in  persons  therein 
named,  in  the  other  il  was  laid  in  persons  unknown.  The 
witness  could  not  recollect  the  christian  names  of  some  of 
the  owners  laid  in  the  first  count,  and  Richaeds,  C.  B.  ruling 
that  as  to  the  second  count  the  names  could  not  be  said  to 
be  unknown,  as  they  might  have  easily  been  ascertained, 
an  acquittal  was  directed. 

The  jury  were  also  instructed  that  "  when  all  the  circum- 
stances proved  raise  a  strong  presumption  of  the  guilt  of 
the  accused,  his  failure  to  offer  any  explanation,  where  it  is 
in  his  power  to  do  so,  tends  to  confirm  the  presumption  of 
his  guilt." 

This  instruction  was  clearly  erroneous.  If  the  jury  knew 
that  it  was  in  the  power  of  the  accused  to  offer  an  explana- 
nation  of  circumstances  which,  unexplained,  raised  a  strong 
presumption  of  his  guilt,  that  knowledge  of  his  ability  to 
explain  these  circumstances  destroyed  the  presumption 
which  would  otherwise  be  indulged  against  the  accused. 
The  defendant  was  not  to  be  convicted  of  burglary  because 
he  failed  to  satisfy  the  curiosity  of  the  jury,  by  giving  an 
explanation  of  circumstances  which  created  no  presumption 
of  guilt  against  him,  because  the  jury  knew  that  he  was 
able  to  explain  them  and  thereby  destroy  any  presumption 
which  might  have  arisen,  had  the  jury  been  uninformed  of 
his  ability  to  make  such  explanation.  It  was  probably  in- 
tended to  inform  the  jury,  that  if  circumstances  which  had 
been  introduced  in  proof  created  a  strong  presumption  of 
guilt  against  the  defendant,  and  those  circumstances,  if  im- 
true,  the  jury  knew  the  defendant  could  disprove,  or  if 
true  and  yet  capable  of  an  explanation  consistent  with  his 
innocence,  he  could  give  such  explanation,  in  such  a  case 
his  failure  to  make  such  proof  tended  to  confirm  the  evi- 
dence of  the  existence  of  the  circumstances;  or  that  his  fail- 
ure to  explain  added  force  to  the  inference  drawn  from  the 
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circumstances  proved.  Whether,  however,  the  instruction 
thus  modified  would  have  been  correct,  we  need  not  deter- 
mine, as  the  instruction  given  was  not  to  this  effect. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  , 

G.  M.  Overstreet  and  A.  B.  Hunter^  for  appellant. 

-D.  E.  Williamson^  Attorney  General,  for  the  State. 


Perkins  v,  Jones; 


CONTBACT  Made  ok  SiTNDAr. — A  contract  made  on  Sanday  is  void,  but  may 
be  ratified  on  another  day. 

Same. — The  mere  retention  of  that  which  one  has  received  upon  such  a  con- 
tract, even  after  a  demand  for  its  return,  wiU  not  amount  to  a  ratification- 

APPEAL  from  the  Lagrange  Common  Pleas. 

Gregory,  C.  J. — Suit  by  Jones  against  Perldns,  The  com- 
plaint consists  of  three  paragraphs.  The  first  and  second 
each  set  up  a  contract  for  the  sale  and  deUvery  of  hogs,  and 
a  breach  of  it.  The  third  is  for  money  paid.  Answer, 
general  denial;  and  as  to  the  first  and  second  paragraphs, 
that  the  contract  was  made,  and  the  $50  paid  thereon,  on 
Sunday.  Reply,  general  denial,,  and  a  subsequent  ratifica- 
tion of  the  contract.  Trial  by  jury,  verdict  for  the  plain- 
tiff. 

The  jury  found  specially  that  there  was  but  one  contract 
made  for  the  sale  and  delivery  of  hogs  between  the  plaintiff' 
and  the  defendant;  that  that  contract  was  made,  and  the 
$50  paid,  on  Sunday;  that  there  was  no  subsequent  contract 
of  ratification;  that  the  only  act  of  ratification  was  the  de- 
mand made  for  the  return  of  the  $50,  and  a  refusal  by  the 
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defendant.  The  defendant  moved  the  court  below  for 
judgment  on  these  special  findings,  but  the  motion  was 
overruled,  and  this  is  assigned  for  error. 

The  court  instructed  the  jury,  over  the  objection  of  the 
defendant,  as  follows :  3.  "A  contract  made  on  Sunday  is 
void,  but  if  the  parties  on  a  proper  day  affirm  or  ratify  the 
contract,  it  then  becomes  valid  and  binding  upon  them/' 
5.  "If,  therefore,  in  this  case  you  find  from  the  evidence 
that  the  plaintiff  paid  the  defendant  $50  on  this  contract 
on  Sunday  J  and  that  he  afterwards,  on  a  week  day,  made  a 
demand  of  this  money,  which  the  defendant  refused  to  re- 
turn, the  original  contract  thereby  became  affirmed,  and  as 
valid  as  if  made  on  the  latter  day,  and  a  part  of  the  jDurchase 
money  paid  on  that  day."  A  motion  for  a  new  trial,  foun- 
ded upon  the  giving  of  this  instruction,  was  overruled,  and 
this  is  assigned  for  error. 

The  illegality  of  a  contract  made  on  Sunday  arises  from 
positive  provisions  of  a  statute,  which  forbids,  under  a 
penalty,  the  exercise  on  that  day  of  such  employment  and 
labor. 

The  true  principle  in  such  cases  is  stated  by  Lord  Mans- 
field, in  Holman  v.  JohnsoUy  1  Cowper  343.  He  says: 
"The  objection  that  a  contract  is  immoral  or  illegal,  as 
between  the  plaintiff  and  defendant,  sounds  at  all  times 
very  ill  in  the  mouth  of  the  defendant.  It  is  not  for  his 
sake,  however,  that  the  objection  is  ever  allowed;  but  it  is 
founded  in  general  principles  of  policy,  which  the  defend- 
ant has  the  advantage  of,  contrary  to  the  real  justice,  as 
between  him  and  the  plaintiff,  by  accident,  if  I  may  so 
say.  The  principle  of  public  policy  is  this :  ex  dolo  malo  non 
oritur  actio.  JSTo  court  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  an  illegal  act.  If 
from  the  plaintiff's  own  stating,  or  otherwise,  the  cause  of 
action  appears  to  aiise  ex  turpi  causa^  or  the  transgression 
of  a  positive  law  of  this  <50xmtry,  there,  the  court  says,  he 
has  no  right  to  be  assisted.  |  It  is  upon  that  ground  the 
court  goesy  not  for  the  sake  of  the  defendant,  but  because 
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it  will  not  lend  its  aid  to  such  a  plaintift*  So,  if  the 
plaintiff  and  defendant  were  to  change  sides,  and  the  de- 
fendant was  to  bring  his  action  against  the  plaintiff,  the 
latter  would  then  have  the  advantage  of  it,  for  where  both 
are  equally  in  fault,  potior  est  conditio  defendentis" 

Contracts  of  this  character  are  not,  however,  rendered 
void  as  being  illegal  at  common  law,  but  their  illegahtj' 
consists  merely  in  being  mala  prohibitay  not  mala  in  5e,  and 
they  may  be  made  obligatory  by  the  subsequent  act  of  the 
parties. 

It  has  been  held  that  where  the  contract  has  been  com- 
pleted on  Sunday y  it  may  be  rendered  obligatory  by  the  sub- 
sequent promise  of  the  parties  to  perform  it.  Such  promise 
is  considered  as  a  ratification  of  tihe  contract,  and  when  so 
ratified  the  parties  may  have  a  remedy  thereon.  It  was  for 
the  first  time  so  ruled  in  Williams  v.  Pauly  6  Bing.  653. 
That  was  a  contract  executed  on  Sunday;  the  property 
was  retained  by  the  defendant,  and  afterwards,  on  another 
day,  the  defendant  promised  to  pay  the  plaintiff  for  the 
property,  and  it  was  held  that  the  subsequent  promise  "  was 
sufficient  on  the  quantum  meruit^  or  as  a  ratification  of  the 
agreement  made  on  Sunday.^'  They  would  allow  no  re- 
covery to  be  had  on  the  contract  made  on  Sunday^  but 
treated  the  promise  as  creating  a  new  duty,  that  would  allow 
the  recovery  for  the  value  of  the  property  on  the  general 
counts.  Whether  this  modification  of  the  act,  so  made  by 
judicial  construction  merely,  is  founded  upon  those  princi- 
ples of  public  policy  which  gave  rise  to  the  passage  of  the 
act,  has  been  justly  questioned.  Park,  J.,  in  that  case, 
says:  "We  regret  to  bo  obliged  to  come  to  this  conclu- 
sion, because  it  may  have  a  tendency  to  defeat  the  stat- 
ute/' The  case  evidently  adopted  a  principle  never  before 
recognized  in  the  English  courts,  and  neither  the  court  nor 
counsel  referred  to  a  case  in  which  the  doctrine  had  been 
sustained,  and  in  Simpson  v.  Nichols,  8  Mees.  &  Wels.  241, 
the  court  expressed  a  doubt  whether  the  case  of  Williams  v. 
Pauly  supra^  could  be  supported  in  law.    It  is  to  be  borne 
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in  mind,  however,  that  that  ca«e  proceeds  only  upon  the 
ground  of  a  retention  of  the  property  and  a  subsequent 
express  promise  to  pay  for  the  same,  sufficiently  definite  and 
positive  to  be  the  substantive  ground  of  an  action,  distinct 
from  that  najade  on  the  Sabbath. 

In  the  case  in  judgment,  the  question  is,  will  a  promise 
be  implied  from  the  mere  fact  of  a  retention  of  the  money 
paid  on  the  contract  ?  It  is  evident  that  the  English  author- 
ities have  not  gone  to  this  extent,  for  while  it  has  been  held 
that  a  subsequent  express  promise  is  sufficient  to  sustain  a 
recovery  for  the  value  of  the  property,  it  has  never  been 
decided  by  the  English  courts  that  a  promise  can  be  implied 
from  the  mere  fact  of  a  retention  of  the  property;  but^  on 
the  contraiy,  ChUty  in  his  treatise  on  contracts  says,  that 
the  law  will  not  raise  an  implied  promise  from  the  mere  fact 
that  the  property  had  been  retained  by  the  defendant. 
And  this  is  the  ruling  of  the  court  in  Simpson  v.  Nichols^ 
supra.  In  Smith  v.  BeaUj  15  New  Hamp.  R.  677,  Pakker, 
C.  J.,  in  referring  to  a  contract  of  sale  made  on  Sunday  says : 
"It  is  generally  said  of  such  an  illegal  contract,  that  it  is 
void.  If  this  were  so,  and  the  contract,  in  the  broad  sense 
of  the  term,  were  void,  no  property  would  pass  by  it;  the 
vendor  might  reclaim  the  property  at  will,  and,  beuig  his 
property,  it  would  be- subject  to  attachment  and  levy  by  his 
creditors,  in  the  same  manner  as  if  the  attempt  to  sell  had 
never  been  made.  But  this  is  not  what  is  intended  by  such 
phraseology.  The  transaction  being  illegal,  the  law  leaves 
the  parties  to  suffer  the  consequences  of  their  illegal  acts. 
The  contract  is  void,  sq  far  as  it  is  attempted  to  be  made  the 
foundation  of  legal  proceedings.  The  law  will  not  interfere 
to  assist  the  vendor  to  recover  the  price.'  The  contract  is 
void  for  any  such  purpose.  It  will  not  sustain  an  action  by 
the  vendor  upon  any  warranty  or  fraud  in  the  sale.  It  is 
void  in  that  respect.  The  principle  shows  that  the  law  will 
not  aid  the  vendor  to  recover  the  possession  of  the  property 
if  he  has  parted  with  it.  The  vendee  has  the  possession,  as 
of  his  own  property,  by  the  assent  of  the  vendor;  and  the 
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law  leaves  the  parties  where  it  finds  them.  If  the  vendor 
should  attempt  to  retake  the  property  without  process,  the 
law,  finding  that  the  vendee  had  a  possession  which  could 
not  be  controverted,  would  give  a  remedy  for  the  violation 
of  that  possession.  When,  then,  it  is  said  that  the  contract 
is  void,  the  language  is  used  with  reference  to  the  question 
whether  there  is  any  legal  remedy  upon  it."  Adams  v. 
Gay^  19  Vermont  358,  stands  opposed  to  this  doctrine,  but 
in  Sumner  v.  Jones^  24  Vermont  817,  it  is  admitted  that 
the  Vermjont  cases  are  in  conflict  with  the  well  established 
rule  in  England.  The  common  law  rule  binds  us,  as  we 
have  adopted  the  common  law  by  statute. 

The  special  findings  show  that  the  contract  was  made 
and  the  money  paid  on  Sunday,  and  that  the  only  act  of 
ratification  was  the  retention  by  the  defendant  of  the  money 
paid.  Under  this  finding  the  judgment  ought  to  have  been 
for  the  defendant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to.render  a  judgment  on  the  special 
findings  for  the  defendant. 

A.  Ellison^  for  appellant. 

Wcde  and  Redmond^  for  appellee. 
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BxvLETiir. — Suit  on  Bond. — Where  in  an  action  of  replevin  the  defendant 
has  judgment  for  a  return  of  the  property,  but  the  value  of  the  property 
is  not  ascertained  by  the  verdict  of  the  jury,  as  the  statute  requires,  the 
defendant  may  still  have  his  action  on  the  bond  to  recover  the  value  of  the 
property.    Page  606. 

Sake. — ^The  statute  which  requires  the  jury  to  assess  the  value  of  the  prop- 
erty in  such  cases,  and  provides  that  the  judgment  may  be  in  the  alterna- 
tive, for  the  return  of  the  property  or  for  its  value  in  case  a  return  can- 
not be  had,  provides  a  new  remedy,  but  does  not  destroy  the  remedy 
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at  common  law,  by  a  suit  upon  the  bond  for  a  breach  of  its  condition. 
Page  606. 

Pleading. — Fbauo. — Where  one  who  claimed  as  an  assignee,  under  a  gen- 
eral assignment  for  the  benefit  of  creditors,  executed  in  the  State  of  Mary^ 
landj  alleged  in  his  answer  *'  that  the  assignment  was  valid,  according  to 
the  laws  of  Maryland,"  and  a  reply  in  denial  of  the  answer  was  filed, 

Hddj  that  under  the  issue  joined,  eyidence  that  the  assignment  was  void  by 
reason  of  actual  fraud,  was  properly  admitted.    Pago  608. 

Oasnishee. — VoLUNTABT  APPEARANCE. — ^If  oue  agalust  whom  an  affidavit 
of  garnishment  has  been  filed,  but  upon  whom  no  summons  has  been 
served,  voluntarily  appears  and  answers,  he  cannot  afterwards  object  that 
he  was  not  served  with  process.    Page  610. 

AssiOKVENT  OF  Erbors. — An  objection  to  the  form  of  tho  judgment  below 
is  not  presented  by  an  assignment  of  error  as  follows :  "  The  court  erred 
in  rendering  judgment  for  the  plaintiff  below."     Page  611. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Frazeb,  J. — The  appellees,  in  a  civil  suit  prosecuted  by 
them  against  one  Michael  Herr^  obtained  process  of  garnish- 
ment against  the  appellants,  Whitney^  Soloson  and  AppoUL 
There  was  service  of  the  process  of  garnishment  on  Whitney 
only — a  return  of  "not  found"  being  made  as  to  the  other 
garnishees.  The  claim  against  the  garnishees  was  founded 
upon  a  bond  executed  by  Roloson  and  Appold  as  principals, 
and  by  Whitney  as  surety,  and  deUvered  to  the  sheriff  in  an 
action  of  replevin,  which  h^d  been  instituted  in  1856,  in  the 
same  court,  by  the  principals  against  Henry  to  obtain  the  pos- 
session of  ninety-three  boxes  of  middles,  the  property  in 
controversy  in  that  suit  The  bond  was  conditioned  as  the 
law  requires  in  such  case,  and  it  was  alleged  that  it  was  ad- 
judged in  that  suit  that  Herr  was  the  owner  of  the  property 
and  that  he  have  return  thereof,  and  that  the  conditions  of 
the  bond  were  broken.  Upon  the  prayer  of  the  garnishees, 
all  of  whom  appeared  and  answered,  Barry  was  made  a 
party,  appeared  and  answered,  and  joins  in  this  appeal. 

The  first  question  before  us  grows  out  of  the  action  of  the 
court  below  in  sustaining  demurrers  to  the  second  para- 
graph of  the  separate  answers  of  Whitney^  Bohson  and 
Appold.  These  paragraphs  were  alike,  and  aver  that  Whit" 
ney  was  only  surety  in  the  bond;  that  -Herr,  in  the  replevin 
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snit,  merely  took  judgment  for  the  return  of  the  property, 
and  that  the  value  thereof  was  not  assessed  or  found. in  that 
suit,  nor  was  any  judgment  rendered  therefor. 

The  statute  requires  that  in  replevin  the  jury  shall  assess 
the  value  of  the  property  and  also  the  damages  for  the  ta- 
king or  detention  thereof,  whenever  by  their  verdict  there 
will  be  a  judgment  for  the  recovery  or  return  of  it.  2  G. 
&  H.,  §  339,  p.  206.  It  is  also  enacted  that  when  the  defen- 
dant in  such  a  suit  is  entitled  to  a  return  of  the  property, 
the  judgment  for  him  may  be  in  the  alternative;  for  such 
return,  or  the  value  of  the  property  in  case  a  return  thereof 
cannot  be  had.    2  G.  &  H.,  §  374,  p.  219. 

The  question  whether  the  defendant  in  replevin,  when 
upon  a  trial  he  has  obtained  a  judgment  for  the  return  of 
the  property  without  an  assessment  of  its  value,  as  the  stat- 
ute requires,  can,  in  a  suit  upon  the  bond,  recover  the  value 
of  the  property,  for  a  breach  of  the  condition  to  return  the 
property  if  such  return  be  adjudged,  has  never  been  directly 
decided  in  this  court  since  the  taking  efiect  of  the  statutes 
above  referred  to.  In  Wheat  v.  Catterlin^  23  Ind.  85,  an  at- 
tempt was  made  to  raise  the  question,  but  an  amendment 
had  been  made  to  the  complaint  in  that  case  which  avoided 
it;  and  as  it  was  held  that  the  amendment  was  properly 
made,  of  course  the  question  was  not  in  the  case.  In  Story 
etal.  V.  CfDea,  et  al.  id.  326,  the  replevin  suit  was  volunta- 
rily dismissed  by  the  plaintiffs  therein,  there  being  of 
course  no  trial  or  verdict.  The  statutes  cited  cannot,  it 
seems  to  us,  apply,  unless  there  is  a  trial. 

The  appellants'  counsel  cites  Robertson  v.  Caldwdly  9  Ind., 
614;  Hotchkiss  v.  JoneSy  4  id.  260;  Mikcsill  v.  Chaney^  6  id. 
52 ;  StockweU  v.  Bijmey  22  id.  6 ;  Tardy  v.  Howard^  12  id.  404 ; 
Chissom  v.  Lamcool^  9  id.  530 ;  Conner  v.  Comstocky  17  id.  90 ; 
Noble  V.  Epperly,  6  id.  468.  We  do  not  deem  any  of  these 
cases  in  point  upon  the  present  question,  and  most  of  them 
have  no  tendency  whatever  to  illustrate  it.  Conner  v.  Cbm- 
stock  and  Tardy  v.  Howard  are  to  the  effect  that  it  is  error  to 
render  a  judgment  of  return  upon  a  verdict  which  fails  to 
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assess  the  value  of  the  property.  But  that  is  not  now  the 
inquiry.  Such  a  judgment  was  here  rendered  upon  such  a 
verdict.  It  is  clearly  not  a  void  judgment,  and  the  question 
is,  what  are  the  liabilities  of  the  obligors  in  the  replevin 
bond,  who  undertook  that  the  plaintiff  in  that  suit  would 
return  the  property  if  such  return  should  be  adjudged,  as 
it  has  been  ?  Is  the  defendant  in  that  suit  precluded  from 
recovering  the  actual  damages  which  resulted  to  him,  merely 
because  the  jury  in  that  case  failed  to  find  the  value  of  the 
property?  We  borrowed  the  provisions  of  the  statute 
already  referred  to  from  the  code  of  New  York,  but,  so  fitr 
as  we  are  aware,  the  courts  of  that  State  have  not  passed 
upon  this  question. 

In  the  absence  of  direct  authority,  then,  the  case  nmst 
find  its  solution  in  such  general  rules  of  the  law  as  seem  to 
be  applicable  to  it.  It  will  be  noticed  that  the  statute  under 
examination  contains  no  negative  words,  nor  does  it  purport 
to  prescribe  a  mode  by  which  a  remedy  may  be  obtained 
upon  the  bond,  or  the  tribunal  where  that  remedy  shall  be 
sought.  It  does  not  even  regulate  the  practice  in  a  suit 
upon  the  bond ;  it  is  the  practice  in  the  replevin  suit  only 
which  it  prescribes.  We  have,  then,  a  valid  bond,  its  con- 
ditions broken;  what  is  the  measure  of  damages  for 
breach  of  the  condition  to  return  the  property?  The  ans- 
wer furnished  in  all  the  cases  ever  decided,  when  no  statute 
interfered,  is  the  value  of  the  property  at  least,  this  value 
to  be  shown  as  in  ordinary  cases  involving  an  inquiry  as  to 
value.  The  case  is  not  one  where  the  statute  creates  a  new 
right,  giving  a  particular  remedy  therefor.  In  such  a  case 
the  statutory  remedy  is  the  only  one.  But  this  is  a  right 
of  action  arising  by  the  common  law  out  of  a  breach  of 
the  contract,  and  if  the  statute  gives  a  remedy  without 
negative  words,  the  common  law  remedy  still  remains  and 
may  be  pursued  at  the  plaintiff's  option.  An  assessment  of 
the  value  of  the  property  in  the  replevin  suit,  and  a  judg- 
ment in  the  alternative  for  its  return  or  its  value,  would,  as 
evidence,  undoubtedly  have  bound  the  parties  upon  the 
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question  of  value,  for  the  reason  that  it  would  have  been 
a  judicial  determination  of  that  question  by  a  tribunal  hav- 
ing that  authority,  putting  it  at  rest  forever.  But  it  does 
not  follow  that  the  absence  of  such  assessment  and  judg- 
ment shall  have  the  practical  effect  of  a  finding  and  judg- 
ment that  the  property  was  of  no  value,  or  that  no  other 
tribunal  shall  examine  the  question.  Common  justice,  as 
well  as  reason,  would  be  shocked  by  the  announcement  of 
such  a  doctrine.  The  statute  does  not  so  declare,  either  in 
terms  or  by  any  implication  which  the  recognized  rules  of 
construction  will  warrant.  Grant  that  the  plaintiffs  had 
the  right  to  have  the  verdict  of  the  jury  which  tried  the 
replevin  suit,  upon  the  question  of  the  value  of  the  property. 
They  should  have  asserted  that  right,  and  failing  to  do  so 
then,  when  they  should  have  acted,  shall  they  do  so  now 
when  it  is  impossible  for  their  adversary  to  obtain  that 
verdict?  Nor  can  the  surety,  Whitney,  be  deemed  to  be  in 
any  better  position  than  his  principals.  His  liability  is  co- 
extensive with  theirs.  Nothing  has  been  done  to  work  his 
discharge,  if  it  be  conceded  that  his  principals  are  yet 
bound.  For  these  reasons  we  are  of  opinion  that  the  de- 
murrers were  correctly  sustained. 

The  garnishees  and  Barry  answered,  also,  that  prior  to 
the  issuing  of  the  writ  of  garnishment,  Herr  had  executed 
a  general  assignment  to  Barry,  for  the  benefit  of  his  cred- 
itors, by  force  of  which  the  replevin  bond  had  been  trans- 
ferred to  Barry.  The  latter,  by  his  answer,  claimed  the 
bond  and  its  avails  as  such  assignee.  The  deed  of  assign- 
ment was  executed  in  the  State  of  Maryland,  both  parties 
thereto  being  citizens  of  that  State,  and  domiciled  therein, 
and  bears  date  before  the  commencement  of  this  suit,  and 
before  the  enactment  of  our  statute  concerning  voluntary 
assignments.  It  is  alleged,  generally,  that  it  was  valid  by 
the  laws  of  that  State.  It  provides  for  creditors  as  follows : 
1.  For  the  payment  of  certain  of  them  in  full.  2.  For  the 
payment  of  all  others  in  full,  or  pro  rata,  if  the  fund  should 
be  insufficient  to  pay  them  in  fiill,  who  should  within  ninety 
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days  assent  to  the  terms  of  the  assignment,  and  execute 
releases  in  full  to  Ilerr.  3.  For  the  payment  of  all  other 
creditors  pro  rata.    Reply^  general  denial. 

There  was  a  finding  for  the  plaintifts  for  the  value  of  the 
property  adjudged  to  be  returned,  and  interest  thereon  from 
the  date  of  the  judgment  of  return.  The  correctness  of 
this  finding  is  questioned  here,  as  being  against  the  evi- 
dence. The  first  inquiry  which  is  discussed  by  counsel, 
is  whether  the  deed  of  assignment  to  Barry  is  void  in 
law?  If  this  question  is  to  depend  upon  the  laws  of  Mary- 
land^ it  is  a  question  of  fact  which  was  in  issue  by  the 
pleadings,  and  was  found  against  the  appellants.  The  evi- 
dence was  apparently  conflicting  upon  the  subject.  Five 
lawyers  of  Maryland  testified  upon  it  as  experts,  three  of 
whom  were  of  opinion  that  the  deed  was,  upon  its  face, 
valid  by  the  laws  of  that  State,  and  that  extrinsic  proof 
that  the  grantor  had  real  estate  or  other  property  in  other 
states  which,  by  the  laws  thereof,  the  deed  would  not  operate 
to  pass,  would  not  by  the  laws  of  Maryland  render  it  void. 
A  fourth  witness  did  not  agree  as  to  the  effect  of  such  ex- 
trinsic evidence  upon  the  deed,  and  the  fifth  expressed  the 
opinion  that  by  the  laws  of  that  State  the  instrument  was 
fraudulent  in  law  and  in  fiact,  but  his  cross-examination 
clearly  discloses  that  he  wishes  to  be  understood  that  for 
aught  that  appears  upon  its  face,  it  is  in  his  opinion  vaUd 
by  the  lawa  of  Maryland. 

There  was  extrinsic  evidence  tending  to  show  actual 
fraud  in  the  execution  of  the  instrument,  which,  if  proper 
to  be  considered  under  the  pleadings,  would  preclude 
us  from  disturbing  the  finding.  This  evidence  was  ad- 
mitted without  objection  below,  and  gives  the  transaction 
a  strong  appearance  of  actual  fraud,  especially  when  it  is 
considered  that  this  evidence  was  capable  of  easy  explana- 
ation  if  the  assignor  did  act  in  good  faith;  that  the  explan- 
atory facts  were  peculiarly  within  the  reach  of  the  assignee, 
Barry;  that  they  were  not  easily  accessible  to  the  appellees, 
and  that  there  was  no  attempt  to  make  the  requisite  ex- 
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planations.  The  account  books  of  JJigrr,  which,  by  the  as- 
signment, passed  into  JBarn/s  hands,  would,  if  it  were  pos- 
sible to  show  it,  have  shown  to  have  been  honest  much  of 
what  otherwise  has  the  indicia  of  fraud  about  it.  Those 
books  were  not  produced,  and,  indeed,  there  was  evidence 
tending  to  show  that  Barry  did  not  allow  others  to  examine 
them.  In  short,  if  the  evidence  offered  tending  to  show 
actual  fraud  can  be  considered,  we  are  able  to  reach  no 
conclusion  other  than  that  the  finding  was  according  to  the 
very  right  of  the  case.  But  it  is  urged  that  this  evidence 
can  have  no  weight  here,  and,  though  not  objected  to  below, 
should  not  have  been  considered,  for  the  reason  that  there 
was  no  issue  made  by  the  pleadings  to  which  it  was  appli- 
cable, the  reply  to  the  answer  being  merely  a  denial. 

The  issue  tendered  by  the  averment  of  the  answer  "  that 
the  assignment  was  valid  according  to  the  laws  of  Mary- 
land"  was  in  its  literal  terms  broad  enough  to  admit  any 
proof  tending  to  show  that  it  was  void  by  the  laws  of  that 
State,  either  upon  its  face,  or  on  account  of  actual  fraud. 
The  garnishees  were  not  bound  to  make  so  comprehensive 
an  averment;  it  would  have  been  sufficient  for  them  to 
*  have  alleged  that  upon  its  face  the  instrument  was  valid  in 
Maryland,  They  were  not  obliged  by  the  rules  of  pleading 
to  have  affirmed  more  than  this.  They  could  have  waited 
for  the  plaintifis  to  allege  actual  fraud,  and  could  have  re- 
quired that  it  be  specifically  alleged.  Webster  v.  Parker^  7 
Ind.  185;  KdlervrJohnsonj  11  id.  837.  But  they  chose,  in 
eftect,  thus  to  aver  the  bona  fides  of  the  tranjsaction.  The 
reply  of  general  denial  made  an  issue  upon  that  averment. 
The  evidence  disclosed  that  by  the  laws  of  Marylandj  actual 
fraud  would  make  the  assignment  void,  and  it  justified  a 
finding  that  actual  fraud  existed.  This  evidence  was  ad- 
mitted and  the  question  investigated  below  without  objec- 
tion. There  was  a  fair  trial  and  determination  of  the  cause 
upon  the  merits,  though  the  issue  was  awkwardly  and  in- 
formally made.  Under  such  circumstances,  the  statute 
(§  &80  of  the  code)  forbids  that  we  shall  disturb  the  find- 
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ings.  In  this  ruling  we  do  not  go  to  the  extent  of  what 
has  been  formerly  held  here.  In  Zyon  v.  Perry ,  14  Ind. 
515,  there  was  a  failure  in  the  complaint  to  aver  the  essen- 
tial fact  constituting  a  right  of  action  against  one  of  the 
defendants.  That  fact  was  proved  on  the  trial  without  ob- 
jection. It  was  in  no  manner  whatever  put  in  issue  by  the 
pleadings.  It  was  held  that  the  judgment  must  be  affirmed 
because  there  had  been  a  fair  trial  upon  the  merits.  Indeed, 
§  882  of  the  code  would  have  justified  that  decision,  even 
if  a  demurrer  had  been  erroneously  overruled  to  the  com- 
plaint, and  error  assigned  upon  that  ruling. 

The  views  of  the  case  already  expressed,  render  it  unnec- 
essary for  us  to  determine  a  question  of  some  difficulty  ar- 
gued in  the  briefs,  namely,  whether  the  validity  of  the  deed 
of  assignment  is  to  be  tested  by  the  laws  of  3Iarylandy  and 
therefore  we  express  no  opinion  uiK)n  that  subject.  It  is 
objected  that  the  court  below  had  no  jurisdiction  of  the  ap- 
pellants, BolosoTiy  Appold  and  Barry.  Barry  was  not  a  neces- 
sary party;  he  became  such  at  the  prayer  of  the  garnishees 
and  by  his  own  voluntary  appearance.  No  judgment  was 
entered  whijch  might  not  have  been  properly  obtained  in 
his  absence,  and  none  against  him,  even  for  costs.  He  came . 
into  the  case  without  the  action  of  the  appellees,  and  it 
would  be  a  novelty  to  say  that  this  fact  shall,  at  his  instance, 
or  that  of  the  garnishees,  prejudice  the  appellees  or  deprive 
them  of  the  results  of  the  litigation.  Boloson  and  Appold 
appeared  voluntarily  as  garnishees  and  ajiswered,  contesting 
every  inch  of  ground.  So  far  as  they  are  concerned,  the 
only  object  of  the  service  of  a  summons  upon  them  is  to 
notify  them  of  the  proceedings.  This  they  could  and  did 
waive.  It  does  not  belong  to  them  to  say  here,  for  the  first 
time,  that  they  were  not  served  with  a  summons;  it  is  tri- 
fling with  the  court.  Whitney  cannot  complain  of  it,  for  he 
is  not  injured  thereby,  but  rather  benefited. 

The  judgment  against  the  garnishees  is  in  the  following 
form:  "It  is  therefore  considered  that  the  plaintiffi  re- 
cover of  the  defendants  (naming  the  garnishees)  the  said 
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sum  of  $4,016  50,  together  with  their  costs  in  this  behalf 
expended."  It  is  submitted  for  our  consideration  whether 
this  is  not  erroneous,  inasmuch  as  it  is  not  adjudged  ex- 
pressly, that  it  is  in  satisfaction  of  the  liability  upon  the  un- 
dertaking, and  does  not  determine  that  the  parties  against 
whom  it  is  rendered  shall  be  protected  against  any  claim  of 
Barry  or  Herr  upon  the  undertaking. 

There  is  no  error  assigned  which,  under  the  statute  re- 
quiring "a  specific  assignment  of  all  errors  relied  upon" 
(§  568  of  the  code),  will  enable  us  to  consider  the  objection 
suggested.  It  is  assigned  for  error  that  "the  court  erred  in 
rendering  judgment  for  the  plaintiffs  below."  But  the 
statute  requires  that  the  judgment  against  the  garnishee 
shall  be  in  favor  of  the  plaintiff  in  the  action.  2  Q.  &  II., 
§  140,  p.  149.  No  objection  to  the  form  of  the  judgment 
can  be  reached  by  such  an  assignment  of  errors. 

If  the  judgment  should  have  provided,  as  we  think  it 
ought,  that  the  surplus  of  the  money  recovered  from  the 
garnishees,  remaining  after  satisfying  the  judgment  against 
the  principal  defendant,  should  be  paid  to  JSierr,  we  cannot, 
for  the  reason  already  given,  correct  the  error  now. 

The  judgment  is  affirmed,  with  costs,  and  five  per  cent, 
damages. 

C.  E.  Walker^  for  appellants. 

J.  SutUivaUj  for  appellees. 


Jackson  and  Others  v.  Hoover  and  Others. 

Wills. — Construction  of. — The  fundamental  rule  in  the  construction  of 
wills  is  that  the  intention  of  the  testator,  if  not  inconsistent  with  some 
established  rule  of  law,  must  control.    Page  517. 

Same. — All  the  parts  of  a  will  are  to  be  construed  in  relation  to  each  other 
and  so  as,  if  possible,  to  form  one  consistent  whole.    Pago  617. 
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Same. — The  courts  will  look  to  the  circumstances  under  which  the  testator 
makes  his  will,  as  the  state  of  his  property  and  his  family,  &c.    Page  517. 

Same. — Tho  inconyenicnce  or  absurdity  of  a  deyise  is  no  ground  for  yary- 
ing  the  construction,  when  the  terms  of  it  are  unambiguous.  But  when 
the  intention  is  obscured  by  conflicting  expressions,  it  is  to  be  sought  in 
a  rational  and  consistent,  rather  than  in  an  irrational  and  inconsistent 
purpose.     Page  517. 

Same. — Words  and  limitations  may  be  transposed,  supplied  or  rejected, 
when  the  immediate  context^  or  the  general  scheme  of  the  will,  warrant 
it,  but  not  merely  on  a  conjecture  or  hypothesis  of  the  testator's  inten- 
tion.   Page  518. 

Same. — A  by  his  will  dcyised  his  lands  to  his  wife,  "  for  her  own  use  and 
benefit  in  the  maintenance  of  his  children,  during  her  natural  life,  or 
while  she  remained  his  widow."  By  another  clause  of  the  will  it  was 
proyided  that  if  the  wife  should  die  before  the  youngest  child  became  of 
age,  the  premises  should  be  diyidcd  equally  among  his  three  sons, 
naming  them,  who  were  required  to  see  to  the  maintenance  of  the  re- 
mainder of  the  children  until  they  should  become  of  age.  In  the  next 
clause  it  was  proyided  that  the  wife  should  haye  the  use  of  such  of  the 
cleared  land  as  she  might  wish  for  herself  and  the  support  of  the  children, 
and  that  the  three  boys  might  make  what  improyements  they  pleased  on 
the  uncultiyated  part  of  the  land  for  their  own  use,  but  that  neither  of 
them  should  sell  any  part  of  the  land  until  the  youngest  child  became  of 
age.  The  will  then  gayc  special  legacies  to  each  of  the  daughters  abso- 
lutely, and  certain  legacies  to  the  boys,  contingent  upon  the  fact  of  the 
estate  being  sufficient.    There  was  also  a  residuary  clause. 

Held,  that  the  widow  took  an  estate  for  life  in  the  cultiyated  part  of  tlie  land, 
and  the  three  sons  a  remainder  in  th^  whole  in  fee,  charged,  in  case  the 
widow  died  during  the  minority  of  any  of  tho  children,  with  their  main- 
tenance during  minority, 

APPEAL  from  the  Wayne  Circuit  Court. 

Elliott  J. — The  appellants,  claiming  to  be  seized  in  fee 
simple  by  descent  from  John  Woodward^  deceased,  of  the 
undivided  five-eighths  of  a  certain  tract  of  land,  situate  in 
Wayne  county,  brought  this  suit  to  recover  the  possession 
thereof.  The  defendants,  claiming  title  to  the  whole  of  said 
land  under  the  will  of  said  John  Woodwardy  filed  a  special 
answer,  to  which  the  plaintiffs  demurred,  but  the  court 
overruled  the  demurrer,  and  the  plaintiffs  refusing  to  reply 
to  the  answer,  final  j  udgment  was  rendered  for  the  defendants. 
To  which  rulings  the  plaintiffs  excepted,  and  appeal  to  this 
court. 
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The  material  allegations  of  the  answer,  in  substance  are : 
That  said  John  Woodward,  who  was  seized  in  fee  of  the  land 
in  controversy,  after  having  made  and  published  his  last  will 
and  testament,  in  writing,  died  in  January ,  1821,  leaving 
surviving  him,  Bachd  Woodward,  his  widow,  and  the  fol- 
lowing named  children,  to- wit:  Lydia,  (who  was  then  the 
wife  of  John  Sutherland,  and  who,  it  is  alleged,  had  received 
her  portion  of  the  estate  of  her  father  at  the  time  of  her 
marriage,)  Anna,  Aaron,  Patrick,  Jane,  John,  Rachel  and 
Eliza  Woodward;  that  said  will  was  duly  proved  and  admit- 
ted to  probate  on  the  24th  day  of  February,  1821,  and  let- 
ters testamentary  duly  granted  thereon  to  the  executors 
therein  named;  that  afterwards,  the  said ^aron,  Patrick  and 
John,  the  sons  of  the  testator,  claiming  the  land  under  said 
will,  subject  only  to  the  life  estate  of  their  mothei',  agreed 
upon  and  made  a  partition  thereof,  among  themselves, 
which  was  afterwards  ratified  and  confirmed  by  a  decree  of 
the  Wayne  Circuit  Court,  at  the  March  term  thereof,  1835 ; 
that  in  1841,  said  Aaron  Woodward  sold  and  conveyed  the 
part  of  said  land  so  set  apart  to  him  to  the  defendant  John 
Hoover;  that  the  said  Patrick  Woodward  died  in  1834,  leav- 
ing the  defendant  Elizabeth,  now  Elizabeth  Connover,  hia  • 
widow,  and  one  son,  his  only  child,  who  afterwards  died 
without  issue,  leaving  said  Elizabeth,  his  mother,  his  only 
heir;  that  in  1850,  John  Woodward,  one  ot  the  sons  of 
the  testator,  sold  and  conveyed  the  third  part  of  the  land 
so  set  apart  to  him  on  partition,  to  the  defendant  Will-' 
iam  Connocer. 

The  plaiHtifts  are  Eliza  Jackson,  Rachd  Welch  and  Jane 
Diclis,  surviving  daughters  of  the  testator,  Washington,  Wiley, 
Wesley,  Rachel  and  Jacob  Sutherland,  and  Maria  McCorkle^ 
the  children  and  heirs  of  Lydia  Sutherland,  since  deceased, 
and  John  M.  and  Aaron  Brown,  the  children  and  heirs  of 
Anna  Brown,  now  deceased,  who  was  the  daughter  of  the 
testator. 

John  Woodward! 8  will,  a  copy  of  which  is  made  a  part  of 
the  answer,  is  as  follows : 
Vol.  XXVL— 38, 
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'%John  Woodward,  of  Wayne  county  and  State  of  InrfiaTia, 
being  sound  of  intellect,  and  having  a  right  knowledge  of 
and  for  myself,  do  declare  this  to  be  my  last  will  and  testa- 
ment, hereby  revoking,  annulling  and  making  void  any  will, 
or  instrument  of  writing  to  that  effect,  dated  this  4th  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-one. 

"I  do  request,  first,  that  all  my  just  debts  may  be  settled 
and  adjusted  out  of  my  estate,  real  or  personal. 

"  Secondly.  I  do  bequeath  unto  my  beloved  wife,  Bachd 
Woodward,  in  trust,  one  hundred  and  fifty-five  acres  of  land, 
together  with  the  appurtenances  thereto  belonging,  being 
known  as  the  south-west  quarter  of  section  28,  range  13, 
township  16,  for  her  own  use  and  benefit  in  the  mainten- 
ance of  my  children  by  the  said  Bachd,  during  her  natural 
life,  or  while  she  remains  my  widow. 

"  Thirdly.  I  do  further  bequeath,  that  if  the  said  Bachd 
Woodward  should  die  before  the  youngest  child  becomes  of 
age,  then  and  in  that  case  the  said  premises  to  be  equally 
divided  amongst  my  three  sons,  to-wit :  Aaron  Woodward, 
Patrick  Woodward  and  John  Wood?mrrf,  and  they  and  each  of 
them  are  severally  bound  to  see  to  the  maintenance  of  the 
remainder  of  the  children  until  they  shall  respectively  be- 
come of  age. 

^^  Fourthly.  It  is  to  be  understood  that  the  said  Bachel 
Woodward  has  choice  of  what  quantity  of  the  now  cleared 
land  she  wishes  for  her  own  use  and  benefit,  towards  the 
maintenance  of  the  children,  and  that  the  boys,  viz.  Aaron^ 
Patrick  and  John,  make  what  improvements  they  please  of 
the  now  uncultivated  part  of  the  premises,  for  their  own 
use  and  benefit ;  nevertheless,  neither  of  the  said  boys  have 
liberty  to  sell  or  in  any  way  dispose  of  any  part  or  parcel  of 
the  said  land  until  the  youngest  child  becomes  of  age. 

"  Fifthly.  I  do  further  bequeath,  that  as  each  of  the  boys 
becomes  of  age,  they  each  and  severally  shall  be  entitled 
to  a  horse  of  the  value  of  $50,  with  a  saddle  and  bridle^ 


MAY  TEEM,  1866.  515 

Jackson  and  Others  v.  Hoover  an4  Others. 

provided  there  shall  be  sufficient  after  all  demands  are  sat- 
isfied. 

"  Sixthly.  I  do  bequeath  unto  my  daughter,  Anna  Wood- 
toardy  one  bed  and  furniture,  one  saddle,  one  cow  and  two 
sheep,  to  be  delivered  to  her  on  application.  Unto  Zydia 
Sutherland^  one  saddle,  of  the  value  of  $15.  I  do  further 
bequeath  unto  Jane  Woodward,  when  she  shall  become  of 
age,  one  bed  and  furniture,  one  saddle,  one  cow  and  two 
sheep.  And  I  do  further  bequeath  to  Rachel  Woodward^ 
when  she  shall  become  of  age,  one  bed  and  furniture,  one 
saddle,  one  cow  and  two  sheep.  And  I  do  further  bequeath 
to  Eliza  Woodward,  when  she  becomes  of  age,  one  bed  and 
furniture,  one  saddle,  one  cow  and  two  sheep.  The  above 
bequests  to  my  daughters,  for  the  fulfillment  of  which  I  re- 
quest my  wife,  Rachel  Woodward,  and  the  executors  herein- 
after named,  to  see  carried  into  eflSect,  as  they  respectively 
become  of  age,  or  on  the  day  of  marriage. 

'•^  Seventhly.  I  do  further  request  that  if  my  said  wife, 
Rachel,  after  my  decease,  should  marry  again,  then,  and  in 
that  case,  she  shares  equally  with  my  daughters  in  the  house- 
hold furniture.  The  cupboard  furniture,  &c.,  I  leave  to  my 
wife,  Rachel,  for  her  use  and  benefit. 

"  Eighthly.  I  do  further  bequeath  all  the  stock  now  on  the 
place  for  the  joint  use  of  the  family,  except  one  horse,  which 
I  give- unto  my  wife,  Rachel,  for  her  own  use  and  benefit, 
and  I  further  request  that  none  of  the  said  stock  be  sold 
unless  to  pay  my  just  debts.  And  I  further  request  that 
after  the  above  legacies  are  paid,  should  there  be  any 
overplus,  then,  and  in  that  case,  to  be  equally  divided  be- 
tween all  the  children. 

"  Lastly.  I  do  request  and  nfime  Patrick  Beard,  my  trusty 
fnend,  and  Aaron  Woodward,  my  son,  when  he  shall  be- 
come of  age,  executors  to  this  my  last  will. and  testament, 
jointly  with  my  wife,  Rachel  Woodward,  as  executrix,  and 
that  they,  each  and  severally,  will  faithfully  and  strictly  see 
to  the  fulfillment  of  the  above  recited  bequests.  In  testi- 
mony whereof,"  &c. 
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It  was  duly  signed  and  sealed,  and  attested  by  two  wit- 
nesses. 

At  the  date  of  the  will  lydia  and  Annay  two  of  the 
daughters,  were  over  the  age  of  twenty-one  years.  The 
ages  of  the  other  daughters  were  as  follows:  Jane  thirteen, 
Rachel  nine,  and  Eliza^  who  was  the  youngest  child,  five. 

At  the  same  date  Aaron j  one  of  the  sons,  was  in  his  twen- 
tieth year,  Patrick  was  eighteen,  and  John  twelve  years  of 
age.  Bachcl,  the  widow,  died  in  1851,  long  after  Eliza,  the 
youngest  child,  became  of  age.  The  sons,  and  the  defend- 
ants claiming  under  them,  have  been  in  possession  of  the 
land  under  claim  of  title  since  the  death  of  the  widow. 

The  sufficiency  of  the  answ^er  to  bar  the  action  depends 
on  the  construction  to  be  given  to  the  will,  and  this  is  the 
question  discussed  by  counsel. 

On  the  part  of  the  plaintiffs,  who  are  the  appellants  here, 
it  is  insisted  that  the  only  devise  of  any  interest  in  the  land 
to  the  three  sons,  after  the  death  of  their  mother,  is  that 
contained  in  the  third  clause  of  the  will,  depending,  as  it  is 
insisted,  upon  the  contingency  that  Rachel  Woodward,  the 
widow,  should  die  before  the  youngest  child  of  the  testator 
should  become  twenty-one  years  of  age,  but  that  as  the 
widow  did  not  die  until  long  after  the  youngest  child 
became  of  age,  the  contingency  upon  which  the  land  was 
devised  to  the  sons  never  occurred,  and  as  no  other  dispo- 
sition was  made  of  the  land  after  thp  death  of  the  widow, 
it  passed  by  descent  to  all  the  children  of  the  testator  as 
tenants  in  common. 

On  the  other  hand,  it  is  claimedon  behalf  of  the  defendants, 
that,  construing  the  third  clause  with  the  other  clauses  of 
the  will,  it  is  manifest  that  it  was  the  intention  of  the  tes- 
tator to  give  the  land  in  remainder,  after  the  death  of  the 
widow,  to  his  three  sons,  Aaron,  Patrick  and  John,  in  fee; 
that  in  looking  to  the  whole  will,  it  is  evident  that  the  con- 
tingency of  the  death  of  the  widow  before  the  youngest 
child  should  become  of  age,  stated  in  the  third  clause,  was 
intended  and  must  be  construed  to  apply  to  the  maintenance, 
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by  the  sons,  of  the  other  children  of  the  testator,  until  they 
should  respectively  "become  of  age,"  and  not  to  the  devise 
of  the  fee  of  the  land  to  the  sons.  Wliich  seems  to  have 
been  the  construction  given  to  the  will  by  the  Circuit  Court. 

STo  subject  connected  with  jurisprudence  presents  to  the 
courts  more  difficult  or  intricate  questions  than  that  of  the 
construction  of  wills.  The  fundamental  principle  applica- 
ble to  the  subject  is,  that  the  intention  of  the  testator,  if 
not  inconsistent  with  some  established  rule  of  law,  must 
control.  But  questions  of  difficult  solution  often  arise  from 
the  fact  that  the  language  used  in  devises  fails  to  clearly 
express  the  real  intention  of  the  testator,  and  either  by  an 
actual  or  apparent  conflict  in  different  provisions  on  the 
same  subject,  or  by  the  use  of  inappropriate  or  improper 
language,  the  intention  is  rendered  so  obscure  that  it  is  very 
difficult  of  a  satisfactory  determination. 

By  a  series  of  adjudications,  certain  rules  have  been  es- 
tablished to  aid  in  the  proper  construction  of  wills.  These, 
as  stated  by  Mr.  Jarman^  with  references  to  the  authorities 
supporting  them,  may  bo  found  in  a  note  to  Redfield  on  the 
Law  of  Wills,  p.  425,  et  seq. 

We  state  such  of  them  as  are  deemed  to  have  a  bearing 
on  the  question  under  consideration,  viz:  ' 

"That  all  the  parts  of  a  will  are  to  be  construed  in  re- 
lation to  each  other,  and  so  as,  if  possible,  to  form  one  con- 
sistent whole." 

"Courts  will  look  at  the  circumstances  under  which  the 
devisor  makes  his  will,  as  the  state  of  his  property,  of  his 
family  and  the  like." 

"That  the  inconvenience  or  absurdity  of  a  devise  is  no 
ground  for  varying  the  construction,  where  the  terms  of  it 
are  unambiguous;  nor  is  the  fact  that  the  testator  did  not 
fore-see  all  the  consequences  of  his  disposition,  a  reason  for 
varying  it.  But  where  the  intention  is  obscured  by  con- 
flicting expressions,  it  is  to  be  sought  rather  in  a  rational 
and  consistent,  than  in  an  irrational  and  inconsistent  pur- 
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"That  words  and  limitations  may  be  transposed,  supplied 
or  rejected,  where  warranted  by  the  immediate  context,  or 
the  general  scheme  of  the  will,  but  not  merely  on  a  con- 
jectural hypothesis  of  the  testator's  intention,  however 
reasonable,  in  opposition  to  the  plain  and  obvious  sense  of 
the  language  of  the  instrument/' 

In  the  case  at  bar,  the  second  clause  of  the  will  devises 
the  lands  in  controversy  to  Bachd  Woodward^  the  widow, 
during  her  life  or  widowhood,  in  trust  for  the  benefit  or 
maintenance  of  the  children  of  the  testator.  The  third 
clause  provides  that  if  the  widow  should  die,  before  the 
youngest  child  became  of  age,  then  the  land  should  be 
equally  divided  amongst  the  three  sons,  Aaron^  Patrick  and 
Johiiy  who,  in  that  event,  are  charged  with  the  maintenance 
of  the  other  children  during  their  minority.  Looking  to 
these  clauses  alone,  and  construing  them  without  reference 
to  the  other  provisions  of  the  will,  we  should  have  no  diflEl- 
culty  in  determining  the  construction  that  should  be  given 
to  them,  as  it  would  be  evident  from  their  language  that 
they  gave  to  the  widow  an  estate  for  life,  determinable, 
however,  upon  her  subsequent  marriage,  with  a  contingent 
remainder  to  the  three  sons,  to  take  effect  upon  the  con- 
tingency that  the  widow  should  die  during  the  minority  of 
the  youngest  child. 

But  these  clauses  are  both  materially  qualified  by  the 
fourth  one,  which,  in  efiect,  limits  the  life  estate  of  the 
widow  to  that  part  of  the  land  which  was  in  cultivation  at 
the  death  of  the  testator,  and  gives  to  the  three  sons  the 
right  to  make  any  improvements  they  might  desire  on  the 
then  uncultivated  part  of  the  land  for  their  own  use  and 
benefit,  but  prohibits  them  from  selling  any  part  of  it  dur- 
ing the  minority  of  the  youngest  child. 

Looking  to  the  entire  will,  in  all  its  provisions,  it  seems 
evident  that  the  testator  intended  to  dispose  of  his  entire 
estate.  Specific  bequests  are  made  to  each  of  the  children. 
Those  to  the  daughters  are  absolute,  and  the  executors  are 
specially  charged  to  see  that  they  are  fulfilled,  while  those 
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to  the  sons  are  made  to  depend  upon  the  sufficiency  of  the 
estate  for  that  purpose,  after  all  other  demands  should  be 
satisfied.  And  still  the  will  contains  a  residuary  clause.  It 
is  also  apparent  that  the  testator  intended  that  the  specific 
bequests  to  the  children  should  be  satisfied  out  of  his  per- 
sonal estate.  The  provision  of  the  eighth  clause  that  all 
the  stock  then  on  the  farm,  except  one  horse  given  to  the 
widow,  should  remain  for  the  joint  use  of  the  family,  and 
the  prohibition  of  its  sale,  unless  it  should  become  neces- 
sary for  the  payment  of  the  testator^s  debts,  when  taken  in 
connection  with  the  condition  annexed  to  the  specific  be- 
quests to  the  sons,  shows  that  the  testator  supposed  that  his 
personal  estate,  independent  of  the  stock  on  tiie  farm,  would 
be  sufficient  to  pay  his  debts  and  discharge  the  specific 
legacies,  but  made  the  bequest  to  the  sons  dependent  on 
that  fact.  Such  a  condition  would  scarcely  have  been 
deemed  necessary,  if  the  testator  intended  to  subject  the 
land  to  their  payment. 

In  disposing  of  his  estate,  a  prominent  object  of  the  tes- 
tator seems  to  have  been  that  his  family,  during  the  minor- 
ity of  his  children,  should  remain  together  on  the  farm,  and 
to  charge  the  farm  with  their  support  during  that  period. 

If  it  was  intended  by  the  third  clause  of  the  will,  to  give 
to  the  sons  only  a  contingent  remainder  in  the  land,  then 
that  clause  is  evidently  inconsistent  with  that  part  of  the 
fourth  one  which  authorizes  them  to  "  make  what  improve- 
ments they  please  of  the  now"  (then)  "  uncultivated  part  of 
the  premises,  for  their  own  use  and  benefit."  That  provis- 
ion confers  on  the  sons  all  the  privileges  of  ownership  over 
the  unimproved  part  of  the  land.  It  enables  them  to  im- 
prove it,  and  ^ves  them  all  the  profits  derived  therefrom. 
It  is  an  unconditional  right  of  possession,  not  dependent 
upon  any  contingency.  It  took  effect  at  the  death  of  the 
testator,  and  is  not  limited  in  duration,  either  to  the  life  of 
the  widow,  the  minority  of  the  children,  or  to  any  other 
event,  or  period  of  time.    Coupled  with  the  right  to  improve 
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the  uncultivated  part  of  tho  land,  is  a  proviso  that  neither 
of  said  boys  have  liberty  to  sell,  or  in  any  way  dispose  of 
any  part  or  parcel  of  said  land,  until  the  youngest  child  be- 
comes of  age."  This  proviso,  if  attached  to  the  third  clause, 
would  be  consistent  with  a  contingent  remainder,  charged 
with  the  support  of  the  other  children  during  their  minority, 
but  is  unmeaning  in  connection  with  the  fourth  clause, 
if  thereby  no  right  of  property  in  the  land  was  conferred 
on  the  sons.  During  the  time  the  family  should  remain  on 
the  farm,  it  would  be  but  reasonable  to  suppose  that  the 
sons,  by  their  labor,  would  contribute  more  to  the  common 
support  than  the  daughters,  and  if  it  was  not  intended  that 
they  should  have  the  land,  no  reason  is  perceived  why  the 
specific  bequests  to  them  should  be  made  contingent,  whilst 
those  to  the  daughters  should  be  absolute. 

All  these  difficulties  and  inconsistencies  are  obviated  by 
transposing  a  sentence  in  the  third  clause  of  the  will,  and 
attaching  the  words,  "  that  if  said  Eachd  Woodward  should 
die  before  the  youngest  child  becomes  of  age,  then  and  in 
that  case,"  to  the  second  instead  of  the  first  member  of  the 
clause.  It  would  then  read  thus :  "  I  do  further  bequeath 
the  said  premises  to  be  equally  divided  amongst  my  three 
sons,  to-wit,  Aaron  Woodward^  Patrick  Woodward  and  John 
Woodward^  and  if  the  said  Rachel  Woodward  should  die  be- 
fore the  youngest  child  becomes  of  age,  then  and  in  that 
case,  they  and  each  of  them  are  severally  bound  to  see  to 
the  maintenance  of  the  remainder  of  the  children,  until 
they  shall  respectively  become  of  age."  This  transposition 
renders  the  third  clause  entirely  consistent  with  the  other 
clauses  of  the  will  and  brings  all  its  provisions  into  har- 
mony. It  gives  full  effect  to  them  all,  and  renders  the  will 
a  consistent  and  harmonious  whole,  and  presents  a  consist- 
ent reason  for  each  of  its  various  provisions.  Read  in  this 
light,  it  provides,  in  substance,  that  the  widow  should  have 
a  life  estate  in  the  cultivated  part  of  the  land,  for  the  main- 
tenance of  herself  and  the  children,  with  remainder  in  the 


MAT  TERM,  1866.  521 


Jackson  and  Others  v.  Hooyer  and  Others. 


whole- to  the  three  sons,  in  fee;  authorizes  the  eons,  at  any 
time,  to  improve  the  uncultivated  part,  and  hold  it  for  their 
own  use,  but  prohibits  them  from  selling  it  until  all  the  chil- 
dren should  attain  their  majority.  And  in  case  the  widow 
should  die  during  the  minority  of  any  of  the  children,  the  sons 
are  charged  with  their  maintenance  during  that  period.  The 
specific  legacies  to  the  daughters  are  made  absolute  for  the 
reason  that  they  do  not  share  in  the  land,  whilst  those  to 
the  sons  are  contingent,  depending  on  the  sufficiency  of  the 
personal  estate  for  their  payment,  because  they  get  the  land. 
This,  it  seems  to  us,  is  the  proper  construction  of  the  will, 
and  best  accords  with  the  apparent  intention  of  the  testator. 

Mr.  Bedfidd  states  the  rule  on  the  subject  of  transposi- 
tion thus:  "There  is  no  more  clearly  established  rule  of 
construction,  as  applicable  to  wills,  than  that  words,  or 
clauses  of  sentences,  or  even  whole  paragraphs,  may  be 
transposed  to  any  extent,  with  a  view  to  show  the  intention 
of  the  testator.  But  it  must  appear,  either  from  the  words 
of  the  will,  or  extrinsic  proof,  admissible  in  aid  of  the  con- 
struction of  the  words,  that  the  transposition  does  really 
bring  out  the  true  intent  of  the  testator,  and  thus  render 
what  was  before  obscure,  clear.  For  if  the  transposition 
leaves  the  same  uncertainty,  only  giving  a  different  import, 
it  is  not  allowable.  But  where  it  gives  effect  to  all  the  pro- 
visions of  the  will,  and  renders  them  all  harmonious  and 
consistent,  both  with  each  other  and  with  the  general  pur- 
pose and  intent  of  the  will,  it  aftbrds  very  satisfactory 
ground  of  presumption  that  it  reaches  the  source  of  the 
difficulty,  and  explains  the  mode  in  which  it  arose."  Redf. 
on  Wills,  §  15,  p.  431.  See,  also,  Marshall  v.  Hopkins^  15 
East  309;  Covenhoven  v.  Shuler,  2  Paige  122;  Rathbone  v. 
DyckmaUi  3  Paige  9;  Pond  v.  Burgh^  10  Paige  140;  Chrystie 
V.  Phyfe,  19  K  T.  344;  Doe  v.  Alkock,  1  B.  &  Aid.  137. 

The  court  overruled  a  motion  to  strike  out  certam  por- 
tions of  the  answer  as  being  "irrelevant  and  impertinent.'' 
A  part  of  the  matter  objected  to  was  inlslevant  and  should 
have  been  stricken  out,  but  as  sufficient  facts  were  well 
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pleaded  to  bar  the  action,  the  substantial  rights  of  the 
appellants  were  not  prejudiced  by  the  ruling  of  the -court, 
and  we  cannot,  therefore,  reverse  the  judgment  for  that 
error. 

The  judgment  is  affirmed,  with  costs. 

31.  WiUsoTiy  J.  B.  Julian  and  Jl  JP.  Julian^  for  appellants. 

J".  P.  SiddaUy  for  appellees. 
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The  State  on  the  relation  of  McCabty,  Auditor,  &c.  t;. 
The  Boabd  op  Commissioners  op  Montgomery  County. 

Loss  OF  Statb  REvxiruE. — Liability  or  Couktt. — The  liability  imposed 
upon  the  county  hj  sec.  198  of  the  act  for  the  assessment  of  taxes  (1  0.  & 
II.  113)  for  a  loss  of  revenue  sustained  by  the  State  in  consequence  of  the 
default  of  the  assessor,  treasurer  or  auditor  of  the  county,  extends  to  all 
such  losses  as  result  from  the  default  of  either  of  those  officers,  in  the  dis- 
charge of  the  duties  imposed  upon  them  by  the  act  of  which  the  section 
named  makes  a  pari. 

Same. — A  loss  has  not  been  sustained  by  the  State,  within  the  meaning  of 
the  statute,  until  the  remedy  upon  the  bond  of  the  defaulting  officer  has 
been  exhausted. 

TiTLB  OF  Act. — The  section  referred  to  is  properly  connected  with  the  sub- 
ject expressed  in  the  title  of  the  act. 

Saxb. — ^When  a  matter  is  so  closely  connected  with  the  subject  of  the  act  as 
to  create  a  doubt  whether  it  is  not  included  within  it,  the  court  will  not 
consider  the  question  whether  the  legislatiTe  action  upon  it  violates  the 
constitutional  prohibition  relating  to  the  titles  of  laws. 


APPEAL  from  the  Montgomery  Circuit  Court. 

Eay,  J. — This  was  an  application  for  a  mandate  requiring 
the  commissioners  of  Montgomery  county  to  add  to  the 
taxes  of  said  county  the  sum  of  $41,000,  that  amount  hav- 
ing been  lost  to  the  State,  as  was  alleged,  through  the  de- 
fault of  the  county  treasurer.     It  was  also  averred  that 
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judgment  had  been  recovered  against  the  treasurer,  and 
that  he  had  proved  insolvent.  A  suit  had  also  been  prose- 
cuted against  the  sureties  upon  the  treasurer's  bond,  and  on 
the  trial  they  had  been  released  by  the  judgment  of  the 
court  from  all  liability. 

There  was  a  waiver  of  the  issuing  and  service  of  an 
alternative  writ,  and  of  a  return  to-  the  same,  and  an  agree- 
ment was  made  that  the  question  of  law  should  be  deter- 
mined upon  a  demurrer  to  the  application.  The  issue  of 
law  thus  presented  was  ruled  against  the  appellant. 

The  section  of  the  statute  relied  upon  to  sustain  the 
application  for  a  mandate  is  as  follows:  "AH  losses  to  the 
State  which  may  be  sustained  by  the  default  of  the  assessor, 
treasurer  or  auditor  of  any  county,  in  the  discharge  of  the 
duties  imposed  in  this  chapter,  shall  be  chargeable  on  such 
county;  and  the  board  of  county  commissioners  shall  add 
such  losses  to  the  next  year's  taxes  of  such  county,,  and 
cause  the  same  to  be  paid  into  the  state  treasury."  1  G. 
&H.,§198,p.  113. 

It  is  not  denied  that  the  loss  resulted  to  the  State  through 
the  default  of  the  treasurer  in  the  discharge  of  a  duty  im- 
posed in  the  chapter  of  which  the  section  quoted  forms  a 
part,  but  it  is  insisted  by  the  appellee  that  the  section  was 
only  intended  to  apply  to  defaults  and  neglects  in  that  class 
of  duties  and  directions  in  which  all  of  the  officers  named 
in  the  section  may  bo  regarded  as  equally  liable.  It  will  be 
observed  that  the  liability  is  imposed  by  the  section,  not 
only  for  losses  which  occur  through  the  default  of  all  the 
officers  named,  but  for  "all  losses  to  the  State  which  may 
be  sustained  by  the  default  of  the  assessor,  treasurer  or 
auditor  of  any  county;"  and  this  default  is  not  limited  to 
any  special  class  of  duties,  but  by  its  express  terms  includes 
all  the  duties  imposed  in  the  chapter. 

It  is  urged  that  there  is  another  remedy  provided  in  case 
the  treasurer  of  any  county  fails  to  pay  over  the  taxes 
belonging  to  the  State,  that  is,  a  suit  upon  the  bond  given 
to  the  State.    This  court  has  already  held,  however,  on  a 
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former  consideration  of  this  case,  that  suit  must  be  brought 
upon  the  bond  and  that  remedy  exhausted  before  there  can 
be  said  to  be  a  loss  to  the  State.  Such  also  was  the  con- 
struction given  in  the  case  of  The  People  v.  The  Supervisors^ 
^c,  17  N.  Y.  235,  to  a  section  of  the  New  York  statute  pro- 
viding that  "all  losses  which  may  be  sustained  by  the  de- 
fault of  the  treasurer  of  any  cotinty,  in  the  discharge  of  the 
duties  imposed  by  this  act,  shall  be  chargeable  on  such 
county,  and  the  several  boards  of  supervisors  shall  add  such 
losses  to  the  next  year's  taxes  of  such  county."  The  de- 
fault was  in  the  failure  of  the  treasurer  to  pay  over  into 
the  state  treasury  the  amount  of  taxes  belonging  to  the 
State,  and  it  was  not  questioned  that  the  section  of  the 
statute  included  a  loss  resulting  from  such  default  in  duty. 
As  in  the  case  under  consideration,  it  was  a  default  in  the 
discharge  of  a  duty  imposed  in  the  act  of  which  it  was  a 
part. 

It  is  objected  that  the  section  in  question  requires  the 
county  commissioners  to  levy  a  special  tax  to  raise  state 
revenue,  whereas  the  first  section  of  the  act  provides  "that 
the  amount  necessary  and  proper  to  be  charged  on  each 
poll,  and  on  each  hundred  dollars'  worth  of  property,  for 
state  expendituresy shall,  from  time  to  time,  be  fixed  by  law," 
and  by  the  same  law  the  board  of  county  commissioners 
are  authorized  to  fix  the  rate  to  be  charged  for  county 
expenditures.     1  G.  &  H.  §  1,  p.  68. 

.  We  do  not  see  that  there  is  force  in  the  objection.  It  is 
made'the  duty  of  the  board  of  commissioners  of  the  county, 
in  the  act  authorizing  the  organization  of  buch  a  board,  to 
provide  for  the  payment  of  county  expenses.  So  long  then 
as  the  money  remains  due  from  the  tax-payer  to  the  State, 
the  board  of  county  commissioners  are  not  charged  with 
any  duty  regarding  it,  but  when  the  tax-payer  has  deposited 
the  money  with  the  county  treasurer,  and  such  treasurer 
has  made  default  and  the  money  has  been  lost  to  the  Stat©, 
the  sum  becomes  a  debt  chargeable  upon  the  county,  and 
in  this  view  section  198  requires  that  the  commissioner 
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shall  cause  the  same  to  be  paid  into  the  state  treasury. 
The  money  is  placed  under  their  control,  and  the  duty  of 
causing  it  to  be  paid  into  the  state  treasury  is  imposed 
upon  them,  as  they  are  charged  Tvith  the  duty  of  discharg- 
ing county  obligations. 

But  it  is  insisted  that  the  section  on  which  this  action  is 
founded  is  unconstitutional  and  void,  its  subject  not  being 
expressed  in  the  title  to  the  act  in  which  it  is  found,  and 
not  being  a  matter  properly  connected  with  the  subject  ex- 
pressed in  the  title  to  said  act.  The  title  of  the  act  in 
which  this  section  is  found,  reads  thus :  "  An  act  to  provide 
for  the  valuation  and  assessment  of  the  real  and  personal 
property,  and  the  collection  of  taxes  in  the  State  of  Indi- 
ana; for  the  election  of  township  assessors,  and  prescrib- 
ing the  duties  of  assessors,  appraisers  of  real  property, 
county  treasurers  and  auditors,  and  of  the  treasurer  and 
auditor  of  State."  The  appellee  assumes  that  the  one  sub- 
ject of  this  title  is  the  assessment  and  collection  of  taxes. 
When  are  taxes  collected,  and  at  what  exact  point  must 
legislation  in  regard  to  their  collection  cease,  as  a  subject 
matter  of  the  act?  What  matters  are  properly  connec- 
ted with  this  subject,  upon  which  legislative  action  may  bo 
therein  had?  The  taxes  due  the  county  are,  we  suppose, 
collected,  when  they  are  paid  into  the  county  treasury.  The 
section  we  are  considering,  clearly  does  not  regard  the  taxes 
due  the  State  as  collected  until  they  are  paid  into  the  state 
treasury.  Where  a  matter  is  so  closely  connected  with  the 
subject  of  the  act  as  to  create  a  doubt  whether  it  be  not  in- 
cluded within  the  subject,  we  will  not  seriously  consider  the 
question  whether  the  legislative  action  upon  it  violates  the 
constitutional  prohibition.  Nor  can  we  regard  it  as  other- 
wise than  impertinent  on  our  part,  where  legislative  action 
is  plain,  to  indulge  in  discussions  of  its  policy.  When  the 
State  relieves  the  tax-payer  from  the  hardship  of  making  a 
personal  deposit  of  his  dues  to  the  State  in  the  state  treasury, 
and  permits  him,  as  a  voter  in  the  county  where  he  resides, 
to  participate  in  the  election  of  the  local  officer  with  whom  he 


526  SUPREME  COURT  OF  mDIANA. 

The  State  errel.  McCarty,  Aud.,  &o.  v.  The  Board  of  Com.  Montgomery  Co. 

■ 

may  make  such  deposit^  and  also  of  the  board  of  county  com- 
missioners, whose  duty  it  is  to  approve  the  bond  of  such  officer, 
which  bond  is  equally  for  the  tax-payer's  security  and  that 
of  the  State,  and  when,  upon  default  of  such  county  officer, 
the  State  resorts  first  to  the  security  so  approved  by  the 
county  commissioners,  it  is  not  a  question  proper  for  discus- 
sion in  this  court,  whether,  as  a  matter  of  policy,  the  State 
should  hold  a  final  recourse  upon  the  tax-payer  for  the  sum 
lost  through  the  default  of  the  county  treasurer.  We  de- 
cide simply  what  the  law  itself  declares,  and  we  know  of  no 
limitation  forbiddmg  the  State,  after  having  imposed  the  duty 
of  receiving  revenue  from  the  citizens  of  the  county  upon 
the  county  treasurer,  to  hold  the  county  liable  for  his  de- 
fault. The  State  ha&  imposed  the  same  hability  upon  each 
county  for  the  security  of  the  school  funds  which  may  be 
loaned  out  by  the  treasurer  and  auditor  of  the  county.  1 
G.  &  H.,  §  3,  p.  575.  The  demurrer  to  the  application 
should  have  been  overruled,  and  the  writ  of  mandate  granted. 

The  judgment  is  reversed,  at  the  cost  of  the  appellee,  and 
the  cause  remanded  for  further  proceedings,  in  accordance 
with  this  opinion. 

Geegory,  0.  J.,  expressed  no  opinion. 

J.  Pettity  for  appellant. 

A.  Thomson,  J.  31.  Butler^  J,  E.  McDonald,  A.  L.  Boaehe 
and  D.  Sheeks,  for  appellee. 
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ABSTRACT  OP  RECORD. 

1.  Will  bk  Insibtsd  on. — ^A  com- 
plianoe  with  the  10th  rule  of  the 
Supreme  Court,  requiring  abstracts 
of  the  record  to  be  filed  by  the  ap- 
pellant, will  be  insisted  on.  Maloit 
V.  The  State 9S 

2.  Errobs  Waived  by  Failube  to 
File.— An  appellant  will  be  deemed 
to  have  waived  all  errors  assigned 
by  neglecting  to  comply  with  rule 
ten  of  the  Supreme  Court,  requir- 
ing the  appellant  to  furnish  a  com- 
plete abstract  of  so  much  of  the 
transcript  as  is  necessary  to  pre- 
sent the  errors  assigned  and  relied 
upon.     Cox  T.  Behm 807 

8.  Same. — ^The  appellee  cannot  waive 
a  compliance  with  the  rule..../6«f. 

4.  Index  not  an  Abstract. — 
An  index  to  the  record  will  not 
bo  accepted  in  place  of  an  ab- 
stract  IbUk 

ACADEMIES. 

1.  Statute  Construed. — The  terms 
"high  schools  and  academies,"  as 
used  in  the  act  of  February/  28, 
1855,  *'  to  incorporate  high  shools," 
&o.,  have  reference  to  the  organi- 
sation for  the  establishment,  gov- 
ernment and  control  of  a  school  or 
seminary  of  learning,  rather  than 
to  the  mere  erection  of  a  build- 
ing for  such  a  purpose,  and  an  as- 
sociation for  the  latter  purpose, 
only,  is  not  within  the  law.  Wii- 
liams  V.  The  Franklin  Towmhip 
Academical  Auociation^.^ 810 
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2.  Same. — Neither  is  an  association 
for  the  building,  merely,  of  a  school 
house  within  the  provisions  of  the 
act  concerning  voluntary  associa- 
tions.    (1  G.  &  H^  672.) Ibid. 

ADVERSE  POSSESSION. 

Color  of  Title. — Color  of  title  is 
not  necessary  to  constitute  an  ad- 
verse holding,  so  as  to  bar  an  action 
under  the  statute  of  limitations. 
Bauman  ei  al.  v.  Orubbt 419 

AGENT. 

See  Principal  and  Agent. 

AIDING  AND  ABETTING. 

See  Assault  and  Battery,  1. 
Cbimihal  Law,  20,  21,  83. 

ALIMONY. 

See  Divorce. 

AMENDMENT. 

1.  On  Afpeal. — Where  a  case  has 
been  appealed  from  a  justice  of  the 
peace  to  the  Circuit  Courts  it  is  not 
error  to  allow  the  plaintiff  in  the 
latter  court  to  amend  his  complaint 
by  increasing  the  amount  of  his 
demand,  provided  it  is  not  increas- 
ed to  an  amount  beyond  the  juris- 
diction of  the  justice.  MiUer  v. 
Beal 284 

2.  Same. — Costs. — ^The  court  may, 
in  such  case,  make  such  order  as 
to  costs  as  may  be  just Ibid, 
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8.  Variance. — Practicb.  —  Where 
a  Tariance  between  the  eyidence 
and  the  pleadings  would  haYo  been 
amendable  in  the  court  below,  it 
will  be  deemed  to  have  been  amend- 
ed in  the  Supreme  Court.  Hull  v. 
Orem 888 

4.  MiSTAKB  IN  Namb. — A  mistake 
in  the  name  of  a  party,  which  was 
amendable  in  the  court  below,  will 
be  disregarded  in  the  Supreme 
Court,  as  not  affecting  the  substan- 
tial rights  of  the  adverse  party. 
Bauman  v.  Grubbs 419 

ANIMALS. 

Liability  for  Injuriea  done  by.  See 
Domestic  Animals. 

APPEiVL. 

1.  Motion  to  Set  Abide  Execu- 
tion.— An  appeal  will  lie  from  an 
order  overruling  a  motion  to  set 
aside  an  execution.  Wright  v. 
Royerty  PreMideni,  <$•«.,  et  al 218 

2.  After  Stay. — A  defendant  in  a 
judgment  is  not  precluded  by  an 
entry  of  replevin  bail  from  prose- 
cuting an  appeal.  Hyer  v.  Nor- 
Urn 269 

8.  School  Law. — ^Transfer  for 
School  Purposes.  —  An  appeal 
lies  to  the  county  examiner  from 
the  decision  of  the  township  trus- 
tee upon  the  application  of  an  in- 
habitant to  be  transferred  for  school 
purposes  to  another  township,  and 
this  remedy  being  provided  by 
statute,  a  mandate  will  not  lie 
against  the  trustee.  Fogle^  Trut- 
fee,  ^c,  V.  Oregy 345 

APPEAL  BOND. 

See  Attachment,  1. 

Revenue  Stab|P. — The  bond  given 
on  appeal  from  the  Judgment  of  a 
justice  to  the  Circuit  or  Common 
Pleas  Court  does  not  require  a 
revenue  stamp.  Violet  v.  JEteath, 
178;  Andersons,  Coble^Z2^\  Topf 
V.  Kiny,  391. 

ARBITRATION  AND  AWARD. 

Arbitration  Bond.  —  Attorney's 
Fees. — Costs, — Suit  on  an  arbi- 
tration bond,  in  which  the  parties 
agreed  to  submit  all  matters  in 


dispute  between  them  to  the  arbi- 
trament of  certain  persons  therein 
named,  and  bound  themselves, 
each  to  the  other,  faithfully  to 
abide  and  carry  out  the  award  of 
the  arbitrators. 

Heldy  that  the  plaintiff  could  not  re- 
cover the  fees  paid  his  attorneys 
for  prosecuting  a  suit  to  recover 
the  award  of  the  arbitrators,  and 
for  defending  suits  brought  against 
him  by  the  defendant  on  notes  in- 
cluded in  and  settled  by  the 
award. 

Held^  also,  that  in  ih^  absence  of  any 
complaint  that  the  plaintiff  did  not 
recover  his  proper  costs  in  defend- 
ing the  suits  on  the  notes,  the  pre- 
sumption is,  that  if  the  expense  of 
procuring  a  transcript  of  the  judg- 
ment on  the  award  became  a  proper 
item  of  costs  in  those  cases,  it  was 
properly  included  in  the  costs  re- 
covered.    Miller  v.  Haye 880 

ARSON. 

See  Criminal  Law,  28,  24. 

ASSAULT  AND  BATTERY. 

1.  Aiding  and  Abetting. — Dam- 
ages.— Suit  for  assault  and  battery 
against  A  and  B.  The  evidence 
showed  that  the  injuries  were  in- 
flicted directly  by  A,  and  that  he 
was  aided  and  encouraged  by  B^ 
who  came  up  after  the  assault  was 
begun.  The  court  instructed  the 
jury  that  if  B  aided  and  abetted 
A,  by  encouraging  him  to  continue 

^  the  battery,  and  A  did  continue 

*  the  same,  that  B  would  be  equally 
liable  with  A  for  the  damages  re- 
sulting. 

Ileld^  that  the  instruction  was  right) 
and  applicable  to  the  evidence. 

Held^  also,  that  if  the  defendanta 
jointly  committed  the  battery,  they 
were  equally  liable,  and  the  dam- 
ages should  be  assessed  against 
them  jointly.    JAtUey,  TinyU.  \%% 

2.  Measure  of  Damages. — The 
court  instructed  the  jury  that  the 
amount  of  damages  in  such  cases 
is  not  fixed  by  law,  but  is  left  to 
the  discretion  of  the  jury;  that 
the  jury  should  look  at  the  nature 
and  extent  of  the  injuries,  and 
the    circumstances   under    which 

^  they  were  inflicted,  and  then  say 
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what  is  jast  and  proper  ander  all 
the  circumstances. 
Held,     that     the     instruction    was 
right Ibid, 

ASSESSMENT  OF  DAMAGES, 
WRIT  OF. 

1.  Existing  Mill. — The  stotute 
providing  for  the  writ  of  assess- 
ment of  damages  denies  the  privi- 
lege of  the  writ  where  the  effect  of 
granting  the  application  would  be 
to  flow  water  back  upon,  or  divert 
it  from,  any  mill  or  mill  works 
already  erected,  or  in  process  of 
erection.  Miller  et  al,  v.  Stow- 
man 148 

2.  KiiMEDY. — Damages  dy  Mill 
Dam — The  remedy  provided  in 
the  ninth  subdivision  of  section 
684,  2  G.  &  II.,  p.  312,  for  the 
assessment  of  dnmages  in  favor  of 
any  person  injured  in  any  manner 
by  a  mill  dam  already  built,  or  to 
have  the  dam  declarcil  a  nuisance, 
as  the  case  may  require,  is  merely 
cumulative,  and  does  not  deprive 
the  party  injured  of  his  action  at 
the  common  law,  Tonei/  et  al.  v. 
Joknton 882 

ASSIGNMENT. 

For  the  Benefit  of  Creditors.  See 
Voluntary  Assignment. 

ATTACHMENT. 

1.  Parties. — Garnishee. — Appead 
Bond. — A  instituted  proceedings 
in  attachment  against  B  and  C, 
and  caused  a  summons  to  be  issued 
against  the  Central  Bank  as  a  gar- 
nishee, upon  an  affidavit  alleging 
that  the  bank  was  indebted  to  0. 
The  answer  of  the  bank  to  the  pro- 
cess of  garnishment  was  filed  by 
P,  "as  president"  thereof,  and 
admitted  an  indebtedness  to  C. 
Afterwards  D  and  E  also  began 
proceedings  in  attachment  against 
the  same  defendants,  but  it  did  not 
appear  from  the  record  that  they 
became,  or  asked  to  become,  parties 
io  the  attachment  proceedings  in- 
stituted by  A.  tludgment  was 
rendered  in  favor  of  A  against  B 
and  G,  and  also  against  "  P,  presi- 
dent of  the  Central  Bank^^*  as  gar- 
nishee, for  the  amount  owing  by 
the  bank  to  C,  and  an  order  was 
made  "that  after  the  payment  of 
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the  costs  and  the  amounts  that  are 
due  to  the  several  plaintiffs  in  the 
proceedings,"  the  residue  of  thtf 
amount  owing  by  the  bank  should  be 
paid  to  B  and  C.  D  and  E  also  took 
separate  personal  judgments  by  de- 
fault against  B  and  C.  A  transcript 
of  all  these  proceedings  was  after- 
wards filed  in  the  Supreme  Oour^, 
on  appeal,  upon  which  en*ors  were 
assigned  as  follows :  "  B  and  C  v. 
A,  as  attaching  creditors,  and  D 
and  E."— "P,  as  president  of  the 
Central  Bank,  v.  A.  The  above 
named  P,  as  president,  and  B  and 
C  come  and  say,"  &c.  The  appeal 
bond  was  made  payable  to  A  alone, 
and  recited  that  "Whereas  the 
said  P  had  prayed  an  appeal,"  &c., 
"  from  a  judgment  rendered  against 
him  in  favor  of  the  above  named 
obligees,"  &c.  The  judgment  was 
afterwards  affirmed  in  the  Su- 
premo Court.  Suit  by  A,  D  and  E 
upon  the  appeal  bond. 

Ueldj  that  under  the  general  banking 
law  the  president  was  the  only 
proper  person  to  answer  for  the 
bank  to  the  process  of  garnish- 
ment. 

Jleldf  also,  that  if  the  judgment 
against  the  bank  should  have  been 
in  form  against  "  P,  as  president 
of  the  Central  Bankj'  instead  of 
"  P,  president  of  the  Central  Bank^" 
the  mistake  must  be  treated  as  a 
clerical  omission,  which  would  not 
invalidate  the  judgment. 

Heldf  also,  that  though  the  appeal 
was  by  P,  as  president  of  the 
bank,  from  the  judgment  of  A 
only,  yet  as  the  supersedeas  oper- 
ated to  stay  all  proceedings  on  the 
judgment,  the  appeal  bond,  though 
in  form  to  A  only,  would  have  in- 
ured also  to  the  benefit  of  J)  and  E, 
if  they  had  become  parties  to  the  at- 
tachment suit  of  A  in  such  a  man- 
ner as  to  make  the  judgment 
against  the  garnishee  available  to 
them. 

ffeldj  also,  that  as  the  record  fails  to 
show  that  D  and  E  ever  became 
parties  to  the  attachment  suit  in- 
stituted by  A,  the  judgment  against 
the  garnishee  was  not  available  to 
them.  The  mere  statement  of  the 
clerk  in  the  transcript,  after  the 
record  of  A's  suit,  that  "the  fol- 
lowing cases  are  filed  as  claims 
under  said  attachment,"  followed 
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by  a  record  of  ihoir  suits,  was  not 
sufficient  to  make  them  parties  to 
that  suit 

Seldf  also,  that  while  there  was  but 
one  transcript  filed  in  the  Supreme 
Court,  there  were,  in  fact,  two  ap- 
peals. One  by  P,  as  president, 
from  the  judgment  against  the 
bank  as  garnishee,  and  one  by  C 
and  D  from  the  several  personal 
judgments  against  them,  and  the 
bond  filed  was  applicable  to  the 
appeal  by  the  garnishee  only. 

Held,  also,  that  there  could  bo  no  re- 
covery by  D  and  E  upon  the  ap- 
peal bond,  because  they  were  not 
beneficially  interested  in  the  judg- 
ment against  the  garnishee,  from 
which  the  appeal  was  taken. 

Held,  also,  that  the  erroneous  recital 
in  the  appeal  bond  that  judgment 
had  been  rendered  against  P,  (as 
an  indlyidual,)  did  not  affect  the 
validity  of  the  bond,  under  the 
statute. 

Held,  also,  that  the  statute  (2  G.  &  H., 
sec.  790,  p.  333)  was  intended  to 
cure  defective  bonds,  and  to  impart 
to  them  the  effect  which  they  would 
have  by  law  if  perfect,  but  it  can- 
not be  so  applied  as  to  impart  to  an 
instrument  an  effect  distinctly  dif- 
ferent from  that  which  was  actu- 
ally contemplated  by  the  parties, 
or  to  impose  a  liability  obviously 
never  intended  to  be  assumed. 

Held,  also,  that  the  validity  of  A's 
judgment  could  not  bo  called  in 
question  in  the  suit  on  the  bond, 
the  judgment  of  the  Supreme  Court 
affirming  the  judgment  below 
being  final  and  conclusive  on 
that  question.  Sturgie  et  al,  v. 
Rogers 1 

2.  Gabnishek. — By  the  statute, 
any  person  indebted  to  the  attach- 
ment defendant  may  bo  garni- 
sheed,  and  from  the  day  of  the  ser- 
vice of  the  summons,  the  garnishee 
is  accountable  to  the  attachment 
plaintiff  for  the  amount  due  and 
owing  from  him  to  such  defendant. 
CUneay  et  al.  v.  The  Junction  R,  R. 
Co,.J.. 375 

3.  Same. — Commercial  Paper. — 
In  the  case  of  commercial  paper, 
before  a  judgment  can  bo  rendered 
against  the  garnishee  defendant, 
the  plaintiff  must  show  that  the  pa- 
per has  matured,  and  that  at  the 
time  of  maturity  it  was  held  by 


the  atfAehment  deflendani^ortlaft 
it  was  not  in  the  hands  of  a  best 

;^0  holder -M 

4.     Gabxibhve.  —  Patmett.  -  A 

payment  of  the  debt  by  the  gtis* 
shee  defendant,  after  the  serriee^ 
the  Bummons  of  gamisfameDt.  t? 
the  attachment  defendant,  or  kii 
general  assignee  for  the  haettd 
creditors,  will  not  disehuge  rsk 
garnishee ^- 

6.  JuBiSDicrios. — In  proceedira 
in  attachment  the  transcript  dii 
not  show  that  the  attachment  ']s- 
fendant  was  pewonslly  serrd 
with  process,  nor  that  hisprepsTtr 
had  been  attached  in  the  conBrj 
where  the  action  was  brongif,  as: 
that  the  garnishee  had  been  rac- 
moned  in  that  county. 

Held,  that  no  jurisdiction  of  we  3^ 
tachment  defendant  had  been  cl- 
tained  by  the  court,  and  tbnie 
judgment  against  the  garnishes 
was  void.  Jokmon  v.  Joh»t»'^ 
al ^^^ 

G.  Garkishee.— Voluntary  A^ 
PEARAKCE.— If  one  against  vl» 
an  affidavit  of  garnishment  ]as 
been  filed,  but  upon  whom  no  m- 
mens  has  been  served,  volnntirJ.T 
appears  and  answers,  he  eiam. 
afterwards  object  thot  he  was  act 
served  with  process.  »^***y  " 
al.  V.  Lehmer  et  aL — — • *^ 

ATTORNEY. 

by  an  attorney  upon  his  clietitf^^ 
acertain8um,asacon;pe«»^'«J 
for  services  rendci$d,  is  onlj 
proposition  to  receive  that  am  i^ 
forthedebt,andifpay»ent«r^ 
fused,  the  recovery  cftnnotftera 
ted  to  the  amount  demandedjii ^ 
services  are  shown  ^^^^^^ni 
value.    MUlery.BeaL.""-lg^. 

2.      ARBITRATION   B0j?T,v,.liiB. 

upon  an  arbitration  l^ni^k^^^^^^ 
tiff  cannot  recover  f^\}^^^^^  to 
attorney  for  prosecuting »^  ^ 
recover  the  award.  ''^^ 
Haye 

B 

BAKKS. 

5c«  Attachmekt,  1   p^^enl,*^ 
See  Wright «.  Eogers,  Pre««"'' 
et  al.  218. 
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BASTARDY. 

1.  Evidence.; — In  a  prosecution 
under  the  bastardy  act,  the  court 
below  refused  to  hear  eTidcnco  as 
to  the  amount  of  money  necessary 
to  maintain  tho  child. 

Held,  that  this  court  will  not  inter- 
fere in  such  cases,  unless  the 
amount  allowed  is  such  as  to  show 
an  abuse  of  discretion.  Medler  v. 
The  State  ex  reL  Dunn 171 

2.  See  Witters  v.  The  State  ex  rcl. 
Madry 192 

BILL  OF  EXCEPTIONS. 

See  Practice,  16,  25,  29,  45. 

BILL  OF  EXCHANGE. 

See  Promissory  Notes,  6. 

BLACK  LAWS. 

See  Nkoboes. 

BONDS. 

Of  Guardian.  See  Guardian  and 
Ward,  1,  2. 

CoiTPONS.  —  Intkrest  on.  —  Suit 
against  the  city  of  Jefferaonville 
upon  certain  interest  warrants  at- 
tached to  bonds  issued  by  the  city, 
and  payable  to  the  bearer  in  the 
city  of  New  York.  The  complaint 
did  not  aver  a  presentation  of  the 
warrants  at  the  place  of  payment, 
but  alleged  that  the  city  had  no 
funds  in  New   York» 

Held^  that  the  plaintiff  was  entitled 
to  interest  on  the  warrants  after 
maturity.  City  qf  Jcffersonville  ▼. 
Patterson. 15 

BOUNTIES. 

The  board  of  commissioners  of  Mi- 
ami county  passed  an  order  giving 
a  bounty  of  $50  to  all  persons  who 
should  enter  the  military  service 
to  tho  credit  of  that  county  before 
March  5,  18C4,  and  directed  the 
county  auditor  to  continue  to  issue 
certificates  until  the  quota  of  the 
county  was  filled. 

Held,  that  the  benefits  of  the  order 
did  not  extend  to  persons  enlist- 
ing after  March  5.  Board  of  Com, 
of  Miami  Co.  v.  Hochaieiter 48 


BRIDGES. 

A  dug  a  mill-race  across  a  highway 
upon  his  own  land,  and  engaged  to 
build  and  maintain  a  bridge  over 
the  race,  in  order  to  render  the 
highway  passable.  Having  boon 
sued  by  the  trustee  of  the  civil 
township  for  not  having  in;\in- 
tained  it,  a  bridge  erected  by  A 
having  washed  away,  he,  to  com- 
promise tho  suit,  entered  into  a 
written  contract  with  tho  town- 
ship trustee  to  build  a  new  bridge 
over  tho  race,  within  a  reason ablo 
time,  and  to  keep  it  in  repair. 
Having  failed  for  six  months  to 
build  the  bridge,  tho  township  built 
it,  and  brought  an  action  against 
A  for  the  money  expended. 

Hcld^    that    the    action    would    lie. 

Union  Township  v.  Anthony 487 


BURDEN  OF  THE  ISSUE. 


1.  Practice. — Argument. — When 
the  burden  of  tho  issue  is  upon  the 
defendant  he  is  entitled  to  open 
and  close  the  argument.  List  ct 
alY.  Kortepeter 27 

2.  Same. — The  plaintiff  cannot  obtain 
any  advantage  by  inserting  in  his 
complaint  averments  which  are  not 
necessary  to  make  out  his  cause  of 
action,  but  are  intended  to  antici- 
pate the  defense .^ Ibid, 

BURGLARY. 
See  Criminal  Law,  84. 

V. 

CANALS. 

1.  Internal  Improvement  Law. — 
Construction  of. — The  legisla- 
ture, by  section  19  of  the  internal 
improvement  law  of  1836,  declared 
that  a  release  of  a  right  of  way  was 
all  that  was  required  by  tho  State 
for  the  purpose  of  constructing  tho 
public  works  contemplated  by  that 
act;  and  in  the  face  of  this  declar- 
ation it  was  not  in  the  power  of 
the  State  to  condemn  a  greater  in- 
terest than  a  mere  casement.  JSd- 
gerton  ei  dU  v.  Huff, 36 

2.  Same. — Section  six  of  the  act  of 
February  19,  1838,  "  for  the  protec- 
tion of  the  canals  belonging  to  the 
State,"  &c.,  and  the  act  of  January 
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by  a  reoord  of  their  suits,  was  not 
sufficient  to  make  them  parties  to 
that  suit 

Seldf  also,  that  while  there  was  but 
one  transcript  filed  in  the  Supreme 
Court,  there  were,  in  fact,  two  ap- 
peals. One  by  P,  as  president^ 
from  the  judgment  against  the 
bank  as  garnishee,  and  one  by  G 
and  D  from  the  seyeral  personal 
judgments  against  them,  and  the 
bond  filed  was  applicable  to  the 
appeal  by  the  garnishee  only. 

Heii,  also,  that  there  could  bo  no  re- 
covery by  D  and  £  upon  the  ap- 
peal bond,  because  they  were  not 
beneficially  interested  in  the  judg- 
ment against  the  garnishee,  from 
which  the  appeal  was  taken. 

Heldy  also,  that  the  erroneous  recital 
in  the  appeal  bond  that  judgment 
had  been  rendered  against  P,  (as 
an  indiYidual,)  did  not  affect  the 
Yalidity  of  the  bond,  under  the 
statute. 

Held,  also,  that  the  statute  (2  G.  &  H., 
sec.  790,  p.  888)  was  intended  to 
cure  defective  bonds,  and  to  impart 
to  them  the  effect  which  they  would 
have  by  law  if  perfect^  but  it  can- 
not be  so  applied  as  to  impart  to  an 
instrument  an  effect  distinctly  dif- 
ferent from  that  which  was  actu- 
ally contemplated  by  the  parties, 
or  to  impose  a  liability  obviously 
never  intended  to  be  assumed. 

Eeldy  also,  that  the  validity  of  A's 
judgment  could  not  bo  called  in 
question  in  the  suit  on  the  bond, 
the  judgment  of  the  Supreme  Court 
affirming  the  judgment  below 
being  final  and  conclusive  on 
that  question.  Stwrgis  et  al,  v. 
Rogers 1 

2.  Gasnishek. — By  the  statute, 
any  person  indebted  to  the  attach- 
ment defendant  may  bo  garni- 
sheed,  and  from  the  day  of  the  ser- 
vice of  the  summons,  the  garnishee 
is  accountable  to  the  attachment 
plaintiff  for  the  amount  due  and 
owing  from  him  to  such  defendant. 
CUneay  et  al.  v.  The  Junction  R.  R. 
Co 376 

8.  Same. — Commercial  Paper. — 
In  the  case  of  commercial  paper, 
before  a  judgment  can  be  rendered 
against  the  garnishee  defendant, 
the  plaintiff  must  show  that  the  pa- 
per has  matured,  and  that  at  the 
time  of  maturity  it  was  held  by 


the  attachment  defiBndant,  or  that 
it  was  not  in  the  hands  of  a  bona 
>S(i0  holder. ^Ibid. 

4.  Garnibheb.  —  Payment.  —  A 
payment  of  the  debt  by  the  garni- 
shee defendant,  after  the  service  of 
the  summons  of  garnishment,  to 
the  attachment  defendant,  or  his 
general  assignee  for  the  benefit  of 
creditors,  will  not  discharge  such 
garnishee Ibid, 

5.  JuBiSDicnoir. —  In  proceedings 
in  attachment  the  transcript  did 
not  show  that  the  attachment  de- 
fendant was  personally  served 
with  process,  nor  that  his  property 
had  been  attached  in  the  county 
where  the  action  was  brought^  nor 
that  the  garnishee  had  been  sum- 
moned in  that  county. 

Hddy  that  no  jurisdiction  of  the  at^ 
tachment  defendant  had  been  ob- 
tained by  the  court,  and  that  the 
judgment  against  the  garnisheo 
was  void.  Johneon  v.  Johmon  et 
al 441 

0.  GARiTIBHER. — VOLUNTARY  AP- 
PEARANCE.— ^If  one  against  whom 
an  affidavit  of  garnishment  has 
been  filed,  but  upon  whom  no  sum- 
mons has  been  served,  voluntarily 
appears  and  answers,  he  cannot 
afterwards  object  that  he  was  not 
served  with  process.  Whitney  et 
al.  V,  Lehmer  et  al..,.^^*.^ 503 

ATTORNEY. 

1.  Attorney's  Feeb.--A  demand 
by  an  attorney  upon  his  client  for 
a  certain  sum,  as  a  compensation 
for  services  rendered,  is  only  a 
proposition  to  receive  that  amount 
for  the  debt,  and  if  payment  is  re- 
fused, the  recovery  cannot  be  limi- 
ted to  the  amount  demanded,  if  the 
services  are  shown  to  be  of  greater 
value.     Miller  v.  BeaU 284 

2.  Arbitration  Bond. — ^In  a  suit 
upon  an  arbitration  bond,the  plain- 
tiff cannot  recover  for  fees  paid  his 
attorney  for  prosecuting  a  suit  to 
recover  the  award.  Miller  v. 
Hage B80 

B 

BANKS. 

See  Attachment,  1 
See  Wright  v.  Rogers,  President,  &o^ 
et  al.  218. 


INDEX. 


531 


BASTARDY. 

1.  Evidence. — In  a  prosecution 
under  the  bastardy  act,  the  court 
below  refused  to  hear  eyidcnco  as 
to  the  amount  of  money  neeeasary 
to  maintain  the  child. 

Jlcld^  that  this  court  will  not  inter- 
fere in  such  cases,  unless  the 
amount  allowed  is  such  as  to  show 
an  abuse  of  discretion.  Mcdler  v. 
The  State  ex  rel.  Dunn 171 

2.  See  Witters  v.  The  State  ex  rel. 
Madry 192 

BILL  OF  EXCEPTIONS. 

See  Practice,  16,  25,  29,  45. 

BILL  OF  EXCHANGE. 

See  Promissory  NoT£i»,  5. 

BLACK  LAWS. 

See  Neqroes. 

BONDS. 

Of  Guardian.  See  Guardian  and 
Ward,  1,  2. 

Coupons.  —  Interest  on.  —  Suit 
against  the  city  of  Jeffersonville 
upon  certain  interest  warrants  at- 
tached to  bonds  issued  by  the  city, 
and  payable  to  the  bearer  in  the 
city  of  New  York.  The  complaint 
did  not  aver  a  presentation  of  the 
warrants  at  the  place  of  payment, 
but  alleged  that  the  city  had  no 
funds  in  New   York, 

Held,  that  the  plaintiff  was  entitled 
to  interest  on  the  warrants  after 
maturity.  City  qf  Jeffersonville  v. 
Patterson, 15 

BOUNTIES. 

The  board  of  commissioners  of  Mi- 
ami county  passed  an  order  giving 
a  bounty  of  SoO  to  all  persons  who 
should  enter  the  military  service 
to  the  credit  of  that  county  before 
March  5,  18C4,  and  directed  the 
county  auditor  to  continue  to  issue 
certificates  until  the  quota  of  the 
county  was  filled. 

Held,  that  the  benefits  of  the  order 
did  not  extend  to  persons  enlist- 
ing after  March  6.  Board  of  Com. 
of  Miami  Co,  v.  Hochatetter 48 


BRIDGES. 

A  dug  a  mill-race  across  a  highway 
upon  his  own  land,  and  engaged  to 
build  and  maintain  a  bridge  over 
the  race,  in  order  to  render  the 
highway  passable.  Having  boon 
sued  by  the  trustee  of  the  civil 
township  for  not  having  main- 
tained it,  a  bridge  erected  by  A 
having  washed  away,  he,  to  com- 
promise the  suit,  entered  into  a 
written  contract  with  the  town- 
ship trustee  to  build  a  new  bridrje 
over  the  race,  within  a  reasonable 
time,  and  to  keep  it  in  repair. 
Having  failed  for  six  monlhs  to 
build  the  bridge,  the  township  built 
it,  and  brought  an  action  against 
A  for  the  money  expended. 

Heldj    that    the    action    would    lie. 

Union  Township  v.  Anthony 487 

BURDEN  OF  THE  ISSUE. 

1.  Practice. — Argument — When 
the  burden  of  the  issue  is  upon  the 
defendant  he  is  entitled  to  open 
and  close  the  argument.  List  et 
alY.  Kortepeter 27 

2.  Same. — The  plaintiff  cannot  obtain 
any  advantage  by  inserting  in  his 
complaint  averments  which  arc  not 
necessary  to  make  out  his  cause  of 
action,  but  are  intended  to  antici- 
pate the  defense Ibid. 

BURGLARY. 
See  Criminal  Law,  84. 


CANALS. 

,  Internal  Improvement  Law. — 
Construction  of. — ^Tho  legisla- 
ture, by  section  19  of  the  internal 
improvement  law  of  1836,  declared 
that  a  release  of  a  right  of  way  was 
all  that  was  required  by  the  State 
for  the  purpose  of  constructing  the 
public  works  contemplated  by  that 
act;  and  in  the  face  of  this  declar- 
ation it  was  not  in  the  power  of 
the  State  to  condemn  a  greater  in- 
terest than  a  mere  casement.  Ed- 
gerton  ei  al.  v.  Huff, 36 

.  Same. — Section  six  of  the  act  of 
February  19,  1838,  "  for  the  protec- 
tion of  the  canals  belonging  to  the 
State,''  &c.,  and  the  act  of  January 
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19, 1846,  for  the  sale  of  the  Wabash 
and  Erie  Canal,  &c.,  were  not  in- 
tended to  bo  declaratory  of  the 
interest  held  by  the  State  as  against 
the  owners  of  the  soil Ibid. 

8.  Rights  of  the  Owners  of  the 
Soil. — The  canals  constructed  un- 
der the  internal  improvement  law 
of  1836  were  built  for  navigation, 
and  to  furnish  hydraulic  power, 
and  the  proprietor  of  the  soil  is 
entitled  to  every  use  to  which  the 
land  can  bo  applied  consistently 
with  an  casement  for  the  purposes 
named Ibid. 

4.  SA!iiE. — Right  to  take  Ice. — The 
owner  of  the  fee  is  entitled  to  take 
ice  from  the  canal,  if  the  taking 
of  it  does  not  interfere  with  navi- 
gation, or  with  the  use  of  the  water 
lor  hydraulic  purposes Ibid. 

CASES  OVERRULED,  DOUBTED, 
MODIFIED  AND  APPROVED. 

1.  Treasury  Notes. — Legal  Ten- 
»KR. — The  decision  in  Thayer  v. 
Ilcdgcsj  23  Ind.  141,  that  the  legis- 
lation of  Congress  making  treas- 
ury notes  a  legal  tender  in  the  pay- 
ment of  debts  is  authorized  by  the 
constitution  of  the  United  States j 
approved.     Brown  v.   Welch...  110 

2.  The  decision  in  Dcardorff  ct  al.  v. 
ForesmaHj  24  Ind.  481,  adhered  to. 
Blackwell  et  al.  v.  The  State  ex  rel. 
Simpson^  Cfuardian,  j*c 204 

3.  Remedies  of  Sureties. — Gordon 
V.  The  Southern  Bank  of  Kentucky^ 
19  Ind.  192,  overruled.  Lacy  v. 
Lofton i 324 

4.  Indictm  bnt. — Duplicity. — Sim- 
mons V.  The  State,  25  Ind.  331,  ex- 
plained.    Shafer  v.  The  State..  191 

5.  Once  in  Jeopardy. — Discharge 
OP  Jury.— J/t7/fr  v.  The  State,  8 
Ind.  326,  Morgan  v.  The  State,  13 
id.  215,  and  Joy  v.  The  State,  id. 
139,  so  far  as  they  hold  that  the 
discharge  of  a  jury  in  a  criminal 
case,  without  the  consent  of  the 
accused,  because  of  their  inability 
to  agree  upon  a  verdict,  after 
ample  time  spent  in  deliberation, 
operates  as  an  acquittal,  overruled. 
The  State  v.  Walker,  846;  The 
State  V.  Nelson 366 

CERTIORARI. 

Where  the  defendant  had  been  cou- 
yicted  of  larceny  in  a  case  trans- 


ferred from  the  Common  Picas  to 
the  Circuit  Court,  and  in  the  record 
filed  on  appeal  in  the  Supreme 
Coiirt  it  did  not  appear  that  the 
affidavit  and  information  were  em- 
bodied in  the  transcript  of  the 
proceedings  of  the  Common  Picas 
which  had  been  filed  in  the  Circuit 
Court^  nor  even  that  those  papers 
had  been  filed  in  the  Circuit  Court, 
but  it  nevertheless  appeared  that 
some  paper  had  been  before  fhe 
latter  court,  which  had  been  recog- 
nized by  the  parties  as  the  infor- 
mation, the  Supreme  Court,  of  its 
own  motion,  directed  a  certio- 
rari to  be  issued.  Hurt  v.  The 
State 100 

CIRCUIT  COURT. 

Appointment  of  Judge    pro   tempore. 

See  Judge. 
Jurisdiction  of  to  restrain  sale  on  Exe^ 

cution  from  the  Common  Pleas  Court. 

See  Jurisdiction,  2. 

1.  Civil  and  Criminal  Circuit 
Courts. — The  act  approved  Decem- 
ber 20,  1865,  providing  for  criminal 
and  civil  circuit  courts,  is  not  re- 
pugnant to  the  constitution.  Camba 
V.  The  State 08 

2.  Sixteenth  Judicial  Circuit. 
The  act,  approved  on  the  samo 
day,  creating  the  sixteenth  judicial 
circuit  is  constitutional Ibid, 

CITIES. 
See  Towns. 

1.  Legislative  and  Judictax 
Acts  of. — Liability  for. — When 
duties  of  a  legislative  or  judicial 
nature  arc  imposed  by  law  upon  a 
municipal  corporation,  and  the 
proper  exercise  of  them  depends 
upon  the  judgment  of  those  of 
whom  they  are  required,  the  cor- 
poration is  not  responsible  in  dam- 
ages either  for  a  failure  to  perform 
them,  or  for  errors  in  their  perfor- 
mance. Stackhouse  v.  The  City  of 
Lafayette 17 

2.  Liability  fob  Ministerial 
Acts. — But  where  a  duty  of  a 
purely  ministerial  character  is 
positively  enjoined  by  law,  or 
arises  by  necessary   implication, 
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the  corporation  is  liablo  for  damn- 
gefl  resulting  from  a  neglect  to 
perform  the  duty,  or  from  unskill- 
fulness   in  its  performance.. ..T^tU 

8.  Same. — ^Whero  a  municipal  cor- 
poration has  granted  a  right  of  way 
through  a  street  to  a  railroad  com- 
pany, and  the  company,  solely  for 
its  own  use,  erects  a  culvert  on  the 
street,  the  municipal  corporation 
13  not  liable  for  an  injury  resulting 
to  an  individual  from  an  overflow 
of  water  caused  by  the  defective 
construction  of  the  culvert Ibid. 

4.  Febries. — License. — The  gene- 
ral law  for  tho  incorporation  of 
cities  does  not  authorize  tho  com- 
mon council  to  require  the  owner 
of  a  ferry  within  the  city  limits  to 
take  out  a  license  from  the  city 
nathoritios.  Shallcross  et  al.  v. 
The  City  of  Jeffersonville^ 193 

CITIZENSHIP. 

1.  NEasoES. — A  free  man  of  color 
born  within  the  United  States  is  a 
citizen  of  the  United  Statesy  and  as 
such  is  entitled  to  become  a  citizen 
of  any  one  of  the  several  States, 
by  becoming  a  resident  thereof. 
Smithy.  Moody  etttl.    299 

2.  RioHT  TO  Vote  and  Uold  Or- 
PICTE. — ^The  right  to  vote  and  tho 
legal  capacity  to  hold  office  aro  not 
essential  to  the  character  of  a  citi- 
zen. Allegiance  on  the  part  of  the 
person,  and  tho  duty  of  protection 
on  the  part  of  the  Government, 
constitute  citizenship  under  the 
constitution Ibid. 

COLOR  OF  TITLE. 

See  Adterse  Possession. 

COMMON  CARRIERS. 

Railed  ADS. — Suit  to  recover  the 
value  of  goods  shipped  by  railroad 
from  Cincinnati  to  Kokomo.  The 
goods  were  safely  carried  to  Ko- 
komo, and,  the  consignee  not  being 
present  to  receive  them,  were  there 
stored  in  tho  company's  warehouse, 
which  was  reasonably  secure.  Du- 
ring the  night,  the  goods  were  de- 
stroyed by  some  unknown  person, 
who  entered  the  warehouse  through 
a  grain  shoot. 


Heldj  that  the  liability  of  the  rail- 
road company  as  a  common  car- 
rier was  terminated  when  tho 
goods  were  discharged  from  the 
cars  and  stored  in  tho  warehouse. 

Heldj  also,  that  as  ordinary  care  was 
exercised  in  the  keeping  of  tho 
goods,  tho  company  was  not  liable 
for  the  loss.  The  Cincinnati  and 
Chicago  Air  Line  R.  It.  Co.  v.  i/c- 
Cool 140 

CONSIDERATION. 

See  Contract,  10,  11. 

CONSTITUTIONAL  LAW. 

1.  Black  Laws. — ^Thirteenth  Ar- 
ticle.— The  thirteenth  article  of 
the  constitution  of  Indiana,  which 
prohibits  any  negro  or  mulatto 
from  coming  into  the  State,  and 
declares  void  all  contracts  mado 
with  such  as  shall  come  into  the 
State  contrary  to  its  provisions, 
and  tho  act  of  June  18,  1852,  en- 
titled "an  act  to  enforce  the  IStli 
article  of  the  constitution,"  (1  0. 
&  H.  p.  443,)  aro  repugnant  to  tho 
constitution  of  the  United  States. 
Smith  V.  Moody  et  al 299 

2.  Highways  — Assessment  of 
Damages.  —  Trial  by  Jury. — 
Section  20,  article  1  of  the  consti- 
tution, which  provides  that  the 
right  of  trial  by  jury  shall  remain 
inviolate,  does  not  extend  to  pro- 
ceedings for  the  assessment  of 
damages  in  tho  location  of  high- 
ways. On  appeal  to  the  Circuit 
or  Common  Pleas  Court  the  ques- 
tion may  be  tried  by  a  jury.  Hymes 
V.  Aydelott 431 

3.  Title  of  Act.— Section  198  of 
the  act  for  the  assessment  of  taxes, 
(1  G.  &  H.  113,)  is  properly  con- 
nected with  the  subject  expressed 
in  the  title  of  the  act.  The  State 
exrel.  McCarty^  Auditor ^  ^c,  v.  The 
Board  of  Commissioners  of  Mont- 
gomery  County 522 

4.  Same. — "When  a  matter  is  so 
closely  connected  with  the  subject 
of  the  act  as  to  create  a  doubt 
whether  it  is  not  included  within 
it,  the  court  will  not  consider  tho 
question  whether  the  legislative 
action  upon  it  violates  tho  consti- 
tutional prohibition  relating  to  the 
titles  of  laws Ibid. 
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CONSTRtrCTION  OF  STATUTES. 

See  Statutes  Construed. 

Pinal  Statutes. — ^Penal  statutes 
must  be  construed  strictly.  Steel 
V.  The  SlaU 82 

CONTINUANCE.  • 

1.  Continuances  in  Criminal 
Cases.— Section  322  of  the  cIyII 
code,  and  tho  amendatory  act  of 
1865,  (Acts  1865,  p.  61,)  relate  only 
to  continuances  in  civil  cases. 
WoiieU  V.  The  State 80 

2.  Sams. — Applications  for  continu- 
ances are  addressed  to  the  sound 
discretion  of  the  court  to  which 
they  are  made,  and  the  Supremo 
Court  will  roTise  the  decision  of 
the  lower  court  only  when  that 
discretion  has  been  clearly  abus- 
ed  Ihid, 

8.  Same. — The  accused  is  entitled  to 
have  the  witnesses  whose  eyidence 
is  material  to  his  defense  present 
at  the  trial,  if  they  are  within 
reach  of  the  process  of  the  court, 
and  may  have  a  continuance  for  a 
reasonable  time  to  procure  their 
attendance Ibid, 

4.  Same. — Where  a  proper  case  is 
made  by  the  accused  for  a  continu- 
ance, the  State  cannot  avoid  the 
continuance  by  an  admission  that 
the  absent  witness  would,  if  pres- 
ent, testify  as  stated  in  the  affida- 
vit. If  the  facta  stated  in  the  affi- 
davit are  admitted  to  be  true,  the 
court  might  properly  refuse  the 
continuance Ibid, 

5.  Affidavit  fob  a  Continuance. 
— In  a  prosecution  for  a  felony  it 
is  error  to  refuse  a  motion  for  a 
continuance  supported  by  a  suffi- 
cient affidavit.  Hurt  v.  The 
StaU 106 

CONTRACT. 

1,  Reformation  of  Contract. — 
Practice. — Since  the  adoption  of 
the  code  of  1852,  in  a  suit  for  a 
breach  of  a  written  contract,  a 
mistake  in  the  instrument  may  be 
corrected.    Rhode  v.  Oreen 83 

2.  Pledqe. — Assignment  in  Trust. 
— A,  being  indebted  to  the  Crescent 
City  Bankf  assigned  by  an  instru- 
ment in  writing  to  B,  who  was 


cashier  of  the  bank,  five  hundred 
shares  of  the  stock  of  the  bank,  in 
trust,  for  the  purpose  of  securing 
the  debt.  B  was  not  described  in 
the  writing  as  cashier,  nor  did  he 
sign  it  as  such.  It  was  stipulated 
in  the  writing  that,  in  case  of  a  fail- 
ure to  pay  the  debt  in  installments, 
at  specified  dates,  B  might  sell 
the  stock,  after  giving  twenty  days 
public  notice.  Suit  by  C,  to  whom 
A  had  sold  the  stock,  subject  to  the 
payment  of  the  debt  to  the  bank, 
alleging  a  tender  of  the  amount  of 
the  debt,  and  a  refusal  to  transfer 
the  stock  to  him.  Answer,  that 
upon  a  failure  to  pay  one  install- 
ment of  the  debt,  B,  after  giving 
the  notice  required,  had  sold  the 
stock  to  the  bank. 

Held,  that  if  the  stock  was  held  by  the 
bank  as  a  pledge,  the  sale  was  in- 
valid, first,  because  there  was  no 
demand  of  payment  before  sale, 
and,  second,  because  the  pledgee 
became  the  purchaser. 

But,  heldj  that  the  assignment  of  the 
stock  was  not  to  the  bank,  but  to 
B  personally,  and  not  as  cashier, 
and  the  sale  to  the  bank  was  con- 
sequently valid.  The  Crescent  diif 
Bank  et  al,  y.  Carpenter 108 

8.  Gold  Contract. — Under  a  con- 
tract stipulating  for  the  payment 
of  a  specified  sum  of  money  in  gold, 
or  if  paid  in  paper,  the  amount 
thereof  necessary  to  purchase  the 
gold,  at  the  place  of  payment,  it  is 
not  incumbent  upon  the  promisor, 
in  case  of  his  failure  to  pay  the 
sum  in  gold,  to  pay  a  greater  sum 
in  legal  tender  notes.  Brown  v. 
Welch 116 

4.  Same. — Even  were  such  a  contract 
binding,  a  court  could  not,  in  en- 
forcing a  remedy  for  non-payment, 
judicially  foreknow  that  the  judg- 
ment would  be  paid  in  legal  tender 
notes,  nor  could  evidence  be  pro- 
duced to  prove  that  fact Ibid. 

6.  Partnership. — Agknct. — A  be- 
ing the  owner  of  a  number  of  land 
warrants,  agreed  with  B  that  the 
latter  should  locate  the  warrants, 
and  take  the  agency  of  the  lands 
as  A's  attorney,  and  sell  and  dis- 
pose of  the  same,  paying  all  neces- 
sary expenses  of  surveying  and 
recording  deeds.  The  title  was  to 
remain  in  A  until  the  lands  should 
be  sold,  and  the  first  proceeds  of 
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sale  were  to  be  applied  to  re>im- 
burse  to  A  the  cost  of  the  land, 
with  ten  percent  interest;  after- 
wards  B  was  to  be  re-imbursed  for 
expenses  paid  by  him,  and  the 
residue  of  the  proceeds  was  then 
to  be  equally  divided  between  A 
and  B.  It  was  further  agreed  that 
B  was  to  be  the  sole  agent  for  sel- 
ling said  lands ;  that  they  should 
all  be  sold  within  four  years,  and 
if  any  remained  unsold  at  the  expi- 
ration of  that  time,  that  B  should 
make  no  claim  to  any  interest  in 
such  lands.  B  further  agreed  to 
guarantee  to  A  the  return  of  his 
capital  with  interest.  By  a  subse- 
quent contract  between  the  same 
parties,  in  reference  to  other  lands, 
it  was  agreed  that  B  should  take 
the  agency  of  the  latter  lands 
upon  Sie  terms  mentioned  in  the 
former  contract.  A  died  before 
the  expiration  of  the  four  years, 
and  before  all  the  lands  had  been 
sold. 

Stld,  that  the  contract  did  not  cre- 
ate a  partnership,  nor  did  it  invest 
B  with  any  equitable  interest  in 
the  land. 

Pkld,  also,  that  the  relation  of  the 
parties  was  that  of  principal  and 
agent.  JElUworth  et  al.  t.  Pomeroy 
ft  al 168 

0    RXWABB. — ^VOLTJNTABT  SebYICB. 

— Complaint  in  two  paragraphs. 
The  first  alleged  that  the  dofend- 
ant)  having  had  a  horse  stolen 
f^om  him,  published  a  hand-bill, 
offering  a  reward  of  $50  for  the 
return  of  the  horse,  and  that 
thereupon  the  plaintiff  recovered 
and  restored  the  horse.  The  sec- 
ond paragraph  alleged  the  larceny 
of  the  horse,  and  that  the  plaintiff 
recovered  him  from  the  thief  and 
returned  him  to  the  defendant, 
who,  in  consideration  thereof, 
promised  to  pay,  &c.  A  demurrer 
was  sustained  to  the  second  para- 
graph, and  to  the  first  the  defend- 
ant answered,  that  at  the  time  the 
plaintiff  recovered  and  restored 
the  horse  he  did  not  know  of  the 
offer  of  the  reward. 
Edd^  that  the  second  paragraph  of 
the  complaint  was  bad,  for  want  of 
an  averment  that  the  service  was 
rendered  at  the  request  of  the  de- 
fendant. 


Held,  also,  that  the  answer  was  bad, 
as  a  knowledge  of  the  offer  of  the 
reward  before  the  service  was 
rendered  was  not  essential  Daw- 
kins  V.  SappingUm 199 

7.  Mbmbeb  OK  Family. — Liability 
VOR  BoABD. — Where  a  person  re- 
ceives his  mother-in-law  into  his 
house  as  a  member  of  his  family, 
there  is  no  obligation  on  her  part 
to  pay  for  board,  without  there  be 
an  express  promise,  or  the  circum- 
stances be  such  as  to  raise  an  im- 
plied promise.  CaubU  v.  Bt/man, 
AdmWof  Wright 207 

8.  Attobnby's  Fees.— A  demand 
by  an  attorney  upon  his  client  for 
a  certain  sum  as  compensation  for 
services  rendered  is  only  a  propo- 
sition to  receive  that  amount  for 
the  debt,  and  if  payment  is  refused 
the  recovery  cannot  be  limited  to 
the  amount  demanded,  if  the 
services  are  shown  to  be  of  greater 
value.    MilUr  v.  Beat. 234 

9.  Pabtnsbshif. — A  and  B  having 
been  partners,  O  purchased  the 
interest  of  A  in  the  firm,  agreeing 
to  pay  one-half  of  the  partnership 
debts  of  A  and  B,  and  B  and  0 
then  formed  a  partnership.  After- 
wards, differences  having  arisen 
between  A,  on  the  one  part^  and  B 
and  C,  on  the  other  part,  they  sub- 
mitted the  differences  to  arbitra- 
tion, and  an  award  was  made 
setting  forth,  inter  aUa,  that  C  had 
purchased  from  A  an  undivided 
one-half  of  the  property,  &c.,  of 
the  firm  of  A  and  B,  and  had  en- 
gaged in  the  purchase  to  pay  half 
the  debts  of  said  firm,  &c. 

ffeldj  that  the  partnership  debts  of 
A  and  B  did  not  become  debts  of 
the  firm  of  B  and  C,  either  by  the 
terms  of  the  agreement  between  B 
and  0,  or  of  the  award. 

Held,  also,  that  it  was  competent  for 
the  firm  of  B  and  G,  as  between 
themselves,  to  assume  the  debts  of 
the  firm  of  A  and  B.  Jlyer  v. 
Norton 269 

10.  Pbomissoby  Notes. — Failtjbe 
OF  Coksidebation. — Suit  upon  a 
promissory  note.  Answer,  that 
the  consideration  of  the  note  had 
failed  in  this,  that  said  note  was 
given  for  a  part  of  the  price  of  a 
grain  warehouse,  &c.,  purchased 
by  defendant  of  plaintiff;  that  at 
the  time  of  said  sale,  plaintiff  had 
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&n  agency  for  anoUier  party  to 
buy  grain  on  commission  at  said 
warehouse,  and  by  the  terms  of  the 
sale  was  to  transfer  said  agency  to 
defendant,  which  he  had  failed  to 
do,  &c.,  and  that  if  said  agency 
had  been  transferred  defendant 
could  haye  made  during  that  grain 
season,  $400,  the  amount  of  the 
note  sued  on. 
ffeldy  that  as  the  agency  was  for  no 
determinate  period,  and  depended 
upon  the  will  of  another,  there 
was  no  method  by  which  its  value 
could  be  estimated,  and  hence  the 
answer  was  bad.  £urr  v.  Wil- 
son   889 

11.  Statute  or  Frauds. — ^Consid- 
eration.— Certain  real  estate /be- 
longing to  A  was  sold  at  sheriff's 
sale,  on  a  Judgment  of  foreclosure 
against  A  and  wife.  B  and  C 
purchased  the  land  at  the  sale  and 
received  a  certificate  of  sale  from 
the  sheriff.  About  the  time  of  the 
sale  A  entered  the  military  service 
of  the  United  States,  and  while  ho 
was  absent  in  such  service  D  pur- 
chased the  land  from  B  and  C,  on 
a  parol  agreement  to  pay  tho  sum 
of  $400  to  them,  take  their  assign- 
ment of  the  certificate  of  sale,  sell 
Iho  land,  and  out  of  the  proceeds 
of  the  sale  to  retain  a  debt  of 
about  $40  due  him  from  A,  and  to 
pay  the  balance  to  tho  wife  of  A. 
B  and  C  assigned  the  certificate  to 
D,  in  consideration  of  his  said 
undertaking,  and  he  procured  a 
sheriff's  deed  for  the  land  and 
afterwards  sold  it  for  $2,800,  and 
failed  and  refused  to  pay  any  por- 
tion of  it  to  A' 8  wife. 

Beldj  that  the  promise  of  D  to  B  and 
Cin  favor  of  the  wife  of  A,  was 
not  within  tho  statute  of  frauds, 
and  was  upon  a  sufficient  consid- 
eration, moving  from  B  and  C,  on 
the  one  side,  to  D,  on  the  other, 
and  that  she  was  entitled  to  the 
benefit  of  the  contract,  and  might 
sue  for  a  breach  of  it.  (hoaltney  v. 
Wheeler 416 

12.  EvANsviXLE  Gas  Company.— In 
a  suit  by  the  city  of  EvantviUe 
against  the  Evansville  Gaslight 
Company,  the  complaint  showed 
that  the  contract  sued  on  was 
made  by  the  city  with  A  and  com- 
pany. It  failed  to  show  that  the 
gaslight   company    in    any    way 


assumed,  acted  under,  or  beeamo 
responsible  for  the  performance 
of  the  contract,  but  averred  that  A, 
with  his  associates  and  partners, 
afterwards  became  a  body  corpor- 
ate, by  the  name  of  tho  EvantviUe 
Gaslight  Company,  in  pursuance  of 
the  laws  of  the  State,  and  did  lay 
pipes,  &c.  It  was  not  averred  that 
A  and  company  laid  any  pipes,  or 
did  any  other  act  under  the  con- 
tract, nor  that  the  gaslight  company 
succeeded  to  the  rights  and  privi- 
leges conferred  by  the  contract  on 
A  and  company. 

Held,  that  the  complaint  was  fatally 
defective,  and  a  demurrer  to  it  was 
properly  sustained.  The  City  of 
Evansville  v.  The  EvantviUe  Gat- 
light  Company 447 

18.  Contract  made  on  Sunday. — 
A  contract  made  on  Sunday  is 
void,  but  may  be  ratified  on  an- 
other day.     Perkins  y.  Janet.,.  499 

14.  Same. — ^The  mero  retention  of 
that  which  one  has  received  upon 
such  a  contract,  even  after  a  de- 
mand for  its  return,  will  not 
amount  to  a  ratification £bid. 

CORPORATIONS. 

See  Draining  Associations.  Acad- 
emies. Railroads.  Turnpikes. 
Plank  Roads. 

1.  Subscriptions  of  stock. — In  a  suit 
upon  a  subscription  alleged  to  have 
been  made  to  the  stock  of  an  exist- 
ing corporation,  organized  under 
tho  laws  of  this  State,  where  tho 
name  imports  such  a  corporation  as 
is  authorized  by  law,  a  prima  fade 
right  to  sue  is  shown,  without  set- 
ting out  the  manner  of  tho  organi- 
sation, or  its  specific  objects.  Wil- 
liams V.  7^  ErankUn  Tovmthip 
Academical  Association,,.^ 310 

2.  Estoppel  to  Dent  Existence  of. 
— Tho  rule  that  a  person  contract- 
ing with  a  corporation  is  estopped 
to  deny  the  corporate  existence  is 
subject  to  the  limitation  that  if  tho 
plaintiff  assumes  to  be  a  corpora- 
tion organized  in  this  State,  tho 
name  must  be  such  as  to  imply 
such  a  corporation  as  is  authorized 
by  some  statute  of  the  State^./btd. 

8.  Same. — ^The  rule  does  not  apply 
to  a  suit  upon  a  subscription  of 
stock  made  with  a  view  to  the 
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organisation  of  a  corporation, 
when  other  acts  are  required  by 
law  as  a  condition  precedent  to 
the  exercise  of  corporate  powers. 
In  such  case,  it  is  for  the  plainti£f 
to  show  that  the  requisite  steps 
have  been  taken  to  complete  the 
corporate  organization Ibid, 

COSTS. 
See  Justice  of  thb  Fbace,  4. 

1.  In  an  action  for  a  money  demand 
upon  contract,  in  the  Circuit  Court, 
if  the  plaintiff  recovers  less  than 
$50,  exclusiTO  of  costs,  he  must  pay 
costs.  GolumbWf  ^c,  R.  R,  Co.  v. 
WaUonti  al • 60 

2.  After  Tender. — When  a  tender 
has  been  made  and  refused  before 
suit  brought,  and  is  afterwards 
kept  good,  if  the  plaintiff  does  not 
recover  more  than  the  sum  ten- 
dered he  must  pay  costs.  Prather 
y.  Pniehard 65 

8.  Ok  each  Issue. — Where  several 
issues  are  joined,  and  some  of  them 
are  found  for  the  plaintiff  and 
some  for  the  defendant,  the  party 
in  whose  favor  each  issue  is  de- 
termined is  entitled  to  recover 
costs  upon  that  issue.  Sidner  v. 
SpattgK 817 

4.  On  Appeal. — Where  on  a  trial 
before  a  justice  the  defendant  re- 
covered judgment  for  $G,  and  on 
appeal  the  plaintiff  had  judgment 
for  $30. 

Eddy  that  the  plaintiff  was  entitled 
to  recover  costs  before  the  justice 
as  well  as  on  appeal.     Topf  et  al. 

,  V.  King 891 

COUPONS. 

See  Bonds. 

COVENANT. 

CfWoTTanty.  /Sfe«  Vendor  and  Pur- 
chaser, 1,  2. 

CRIMINAL  CIRCUIT  COURT. 

See  Circuit  Court,  1,  2. 

CRIMINAL  LAW. 

1.  Indictment.  —  Indorsement. — 
The  signature  of  the  foreman  of 
the  grand  jury  by  tho  initials  of 


his  christian  name  to  the  indorse- 
ment on  an  indictment  is  Sufficient. 
WaeteU  v.  The  State 30 

2.  Continuances  in  Criminal 
Cases. — Section  822  of  the  civil 
code,  and  the  amendatory  act  of 
1865,  (Acts  1865,  p.  61,)  relate 
only  to  continuances  in  civil 
cases ^ Ibid, 

8.  Same. — Applications  for  continu- 
ances are  addressed  to  the  sound 
discretion  of  the  court  to  which 
they  are  made,  and  the  Supreme 
Court  will  revise  the  decision  of 
the  lower  court  only  when  that 
discretion  has  been  clearly  abus- 
ed  Ibid. 

4.  Same. — The  accused  is  entitled  to 
have  the  witnesses  whose  evidence 
is  material  to  his  defense  present 
at  tho  trial,  if  they  are  within 
reach  of  the  process  of  the  court, 
and  may  have  a  continuanco  for  a 
reasonable  time  to  procure  their 
attendance Ibid. 

5.  Same. — Where  a  proper  case  is 
made  by  the  accused  for  a  contin- 
uance, the  State  cannot  avoid  the 
continuance  by  an  admission  that 
tho  absent  witness  would,  if  pres- 
ent, testify  as  stated  in  the  affida- 
vit. If  the  facts  stated  in  the  af- 
fidavit are  admitted  to  be  true,  the 
court  might  properly  refuse  tho 
continuance Ibid. 

6.  Penal  Statutes.  —  Construc- 
tion OE. — Penal  statutes  must  be 
construed  strictly.  Steel  v.  The 
Slate 82 

7.  Seduction. — In  a  prosecution  for 
seduction,  under  section  15,  2  G.  & 
n.  441,  the  jury  cannot  impose  a 
fine,  in  connection  with  imprison- 
ment in  tho  county  jail Ibid. 

8.  Evidence. — Admissions  of  Ac- 
cused.— Tho  deliberate  admissions 
of  a  party,  made  under  oath,  while 
giving  testimony  as  a  witness  in  a 
cause,  are  sufficient,  without  cor- 
roborating evidence,  to  support  a 
conviction  for  a  felony.  Anderson 
V.  The  State 89 

9.  Certiorari. — Where  the  defend- 
ant had  been  convicted  of  larceny 
in  a  case  transferred  from  the 
Common  Pleas  to  the  Circuit  Court, 
and  in  the  record  filed  on  appeal 
in  the  Btipreme  Court  it  did  not  ap- 
pear that  the  affidavit  and  informa- 
tion were  embodied  in  the  transcript 
of  the  proceedings  of  the  Common 
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Pleas  which  had  been  filed  in  the 
Circuit  Court,  nor  even  that  those 
papers  had  been  filed  in  the  Cir- 
cuit Court,  but  it  neyerthcless  ap- 
peared that  some  paper  had  been 
before  the  latter  court,  which  had 
been  recognized  by  the  parties  as 
the  information,  the  Supreme 
Court,  of  its  own  motion,  directed 
a  certiorari  to  bo  issued.  Hurt  t. 
The  State 100 

10.  Larckny.-Owvebshipoi' Goods. 
— The  rule  laid  down  in  Widjier  v. 
The  State,  25  Ind.  234,  approved. 
Marcus  t.  The  State 101 

1 1.  Larcsnt.  —  Clerk.  —  Where  a 
clerk  who  has  the  possession  of 
his  employer's  goods,  in  a  store, 
Tor  the  purpose  of  selling  them  in 
the  usual  course  of  trade,  feloni- 
ously removes  them  from  the  store, 
it  is  larceny Ibid. 

12.  Change  op  Venue. — In  a  crimi- 
nal case  transferred  by  change  of 
venue  from  the  Common  Pleas  to 
the  Circuit  Court,  it  is  sufficient 
if  the  affidavit  and  information 
are  filed  with  the  transcript  from 
the  Common  Pleas,  without  be- 
ing copied  into  it.  Hurt  v.  The 
State 106 

18.  Larcent. — An  information  filed 
in  the  Welle  Common  Pleas  charged 
a  larceny  to  have  been  committed 
by  the  defendant  in  the  county 
of  AlUn,  and  that  he  brought  the 
stolen  property  into  Wellt  county. 

Heldj  that  the  information,  though 
informal,  was  sufficient  under  the 
code Ibid. 

14.  Change  op  Venite. — Where  a 
criminal  cause  is  transferred  by 
change  of  venue  from  tho  Common 
Pleas  to  the  Circuit  Court-,  the 
trial  proceeds  upon  tho  informa- 
tion, and  an  indictment  need  not 
be  found Ibid. 

15.  Affidavit  for  a  Continuance. 
— In  a  prosecution  for  a  felony  it 
is  error  to  reftise  a  motion  for  a 
continuance  supported  by  a  suffi- 
cient affidavit Ibid. 

16.  Instructions. — ^An  omission  by 
the  court,  on  the  tri&l  of  a  crimi- 
nal case,  to  charge  the  jury,  as 
required  by  statute,  that  the  de- 
fendant "  is  presumed  to  be  inno- 
cent until  the  contrary  is  proved," 
and  that  "  when  there  is  a  reason- 
able doubt  whether  his  guilt  is  sat- 
isfactorily shown,  he  must  be  ac- 


quitted," must  be  excepted  to  be* 
fore  the  jury  retire  to  consider  of 
their  verdict,  in  order  that  the 
court  may  have  an  opportunity  to 
supply  the  omission.  Murray  v. 
The  State 141 

17.  Same. — It  is  too  late  first  to  make 
the  objection  on  a  motion  for  a 
new  trial Ibid, 

18.  Information. — Forcible  En- 
try.— In  a  prosecution  by  inform- 
ation for  a  forcible  entry  and  de- 
tainer, any  variance  between  the 
description  of  the  property,  as  laid 
in  the  information,  and  the  evi- 
dence will  be  fatal.  Ball  v.  The 
State 155 

19.  Indictment. — Duplicitt. — ^Du- 
plicity in  an  indictment  for  a  mis- 
demeanor is  a  formal  defect,  not 
affecting  the  substantial  rights  of 
the  defendant,  and  hence,  under 
the  statute,  is  not  a  defect  for 
which  the  indictment  can  be 
quashed.    Shqfer  v.  The  Siaie,  191 

20.  Manslaughter. — Aiding  and 
Abetting. — One  may  be  guilty, 
under  the  statute,  of  aiding  and 
abetting  the  crime  of  manslaugh- 
ter.    Goff\.  Prime 196 

21.  Same. — Indictment. — Asunder 
an  indictment  for  murder  in  the 
first  degree  the  defendant  may  be 
convicted  of  murder  in  the  second 
degree,  or  of  manslaughter,  so 
under  an  indictment  for  aiding 
and  abetting  the  crime  of  murder 
in  the  first  degree,  the  defendant 
may  be  convicted  of  aiding  and 
abetting  the  crime  of  manslaugh- 
ter  Ibid. 

22.  TiiESPASs  — License. — In  an  in- 
formation for  trespass  to  lands,  it 
was  alleged  that  the  act  of  tres- 
pass was  done  "  without  the  con- 
sent of  A,"  the  owner  of  the  land, 
'*  or  his  agent." 

Ileldj  that  the  information  suffi- 
ciently alleged  that  the  act  was 
done  "  without  a  license  from  com- 
petent authority,"  under  the  stat- 
ute.    The  State  v.  Marlett 198 

23.  Arson. — An  indictment  for  arson 
fiUcged  that  the  defendant  did 
willfully,  &c.,  set  fire  to  and  bum 
a  "certain  building  called  a  sa- 
loon." 

ffeld,  that  the  indictment  was  bad, 
for  not  showing  for  what  purpose 
the  building  was  occupied.  The 
State  V.  aConnell 266 
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24.  Same. — Tho  words  "building  or 
room,"  in  the  statute  defining  the 
crime  of  arson,  are  limited  by  the 
words  "  occupied  as  a  shop,  or  of- 
fice for  professional  business,"  and 
in  an  indictment  for  burning  a 
building  or  room,  it  must  bo  aver- 
red that  it  was  at  the  time  occu- 
pied as  a  shop,  or  as  an  office  for 
professional  business Ibid. 

25.  Once  in  Jeoparpt.-Dischakqb 
oy  Jury. — When  tho  accused  is 
put  upon  trial  on  a  valid  indict- 
ment, before  a  legal  jury,  and  the 
jury  is  discharged  by  tho  court 
without  good  cause,  and  without 
the  consent  of  the  defendant,  he 
has  incurred  the  first  peril,  and 
the  discharge  of  the  jury  is  equiv- 
alent to  a  verdict  of  not  guilty. 
The  State  v.  Walker 846 

2G.  Same.  —  That  the  jury,  after 
amplo  time  spent  in  consultation, 
is  unable  to  agree  upon  a  verdict, 
constitutes  good  cause  for  their 
discharge Ibid. 

27.  Same. — The  jury  should  not  be 
discharged  until  amplo  timo  has 
been  given  for  deliberation,  nor 
until  Uie  court  is  satisfied  that  an 
agreement  is  impossible Ibid. 

28.  Same. — A  jury  in  a  criminal 
case  was  out  nineteen  hours,  and 
then  reported  to  the  court  that 
there  was  no  possibility  of  agree- 
ing upon  a  verdict. 

Heldj  that  the  court  was  justified  in 
dicharging  them Ibid. 

29.  Once  in  Jeopardy. — Discharge 
OT  Jury. — The  discharge  of  a  jury 
in  a  criminal  case,  because  of  their 
inability  to  agree  upon  a  verdict, 
after  a  protracted  deliberation, 
does  not  entitle  the  defendant  to 
his  discharge,  on  tho  ground  that  ho 
has  been  once  in  jeopardy.  The 
State  V.  NeUon 8C6 

30.  LAECENY.-IUTOXICATION.-Where 

tho  defendant's  mind  is  so  far  des- 
troyed by  a  long  continued  habit 
of  drunkenness  as  to  render  him 
mentally  incompetent  intention- 
ally and  knowingly  to  commit 
the  larceny,  he  should  be  acquit- 
ted, although  he  was  intoxicated 
at  the  time  he  took  the  property. 

Bailey  T.  The  State 422 

81.  Perjury.— Indictment.— Where 
in  an  indictment  for  perjury,  in 
giving  false  testimony  on  Uie  trial 
of  a  cause,  the  materiality  of  the 


evidence  alleged  to  be  false  is 
shown  by  the  nature  of  the  case, 
no  express  averment  of  its  materi- 
ality is  necessary.  Hendricks  v. 
The  State 493 

82.  Same. Evidence.  —  Where 

on  tho  trial  of  an  indictment  for 
perjury  there  is  tho  positive  testi- 
mony of  one  witness  in  support 
of  the  indictment,  the  corrobora- 
ting testimony  required  by  the  stat- 
ute to  authorize  a  conviction  need 
not  be  equivalent  to  tho  positive 
evidence  of  a  witness Ibid. 

83.  Aiding  and  Abettino.— Prin- 
cipal.— Where  ono  is  present  at 
tho  commission  of  a  felony,  though 
he  gives  no  active  assistance,  but 
only  remains  near  for  tho  purpose 
of  watching  and  giving  aid  if 
necessary,  ho  is  properly  charged 
as  a  principal.  Doan  v.  The 
State 495 

84.  Indictment. — Burglary. — An 
indictment  for  burglary  charged 
that  the  defendants  broke,  £c., 
into  the  storehouse  of  A  B  and  G 
D,  partners,  doing  business  under 
tho  firm  name  of  B  and  D,  with 
the  felonious  intent  to  steal,  &0., 
the  goods  of  said  A  B  and  0  D. 

Beld,  that  proof  that  tho  storehouse 
and  goods  belonged  to  tho  firm  of 
B  and  D,  without  any  proof  of  the 
christian  names  of  the  partners, 
was  not  BufiScient  to  sustain  the 
indictment Ibid, 

85.  Instruction  — On  the  trial  the 
court  instructed  tho  jury  that 
<' where  all  the  circumstances 
proved  raise  a  strong  presumption 
of  tho  guilt  of  tho  accused,  his 
failure  to  offer  any  explanation, 
when  it  is  in  his  power  to  do  so, 
tends  to  confirm  the  presumption 
of  his  guilt" 

Heldj  that  the  instruction  was  erro- 
neous  Ibid, 

DAMAGES. 
See  Statutes  Construed,  87. 

1.  Failure  to  Assess  Nominai. 
Damages. — A  failure  to  assess 
nominal  damages,  where  there  is  a 
mere  technical  right  to  recover,  is 
no  ground  for  a  new  trial,  nuda- 
peth  V.  AUen  eial 165 

2.  Assault  and  Battsrt. — Salt  for 
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assault  and  battery  against  A  and 
B.  Tho  eyidence  showed  that  the 
injuries  were  inflicted  directly  by 
A,  and  that  ho  was  aided  and  en- 
couraged by  B,  who  came  up  after 
tho  assault  was  begun.  Tho  court 
instructed  tho  jury  that  if  B  aided 
and  abetted  A,  by  encouraging  him 
to  continue  the  battery,  and  A  did 
continue  the  same,  B  would  be 
equally  liable  with  A  for  the 
damages  resulting. 

Heldj  that  tho  instruction  was  right, 
and  applicable  to  the  evidence. 

ffeldy  also,  that  if  the  defendants 
jointly  committed  the  battery,  they 
were  equally  liable,  and  the  dama- 
ges should  be  assessed  against 
them  jointly.     Little  v.  Tingle  1G8 

3.  Same. — Measube  op  Damages. — 
Tho  court  instructed  the  jury  that 
tho  amount  of  damages  in  such  ca- 
ses is  not  fixed  by  law,  but  is  left 
to  the  discretion  of  tho  jury ;  that 
tho  jury  sliould  look  at  the  nature 
and  extent  of  tho  injuries,  and  tho 
circumstances  under  which  they 
wero  inflicted,  and  then  say  what 
is  just  and  proper  under  all  the 
circumstances. 

Held,  that  the  instruction  was 
right Ibid. 

DECEDENTS*  ESTATES. 

See  ExECFTOBs  and  Administba- 
TOKs.     Wills. 

Lease. — Covenajjt  foe  Possession. 
A  leased  to  B  a  tract  of  land  for 
tho  term  of  threo  years,  the  term 
to  commence  at  a  future  day.  The 
lease  stipulated  that  B  should 
'^haye  full  and  peaceable  possession 
for  said  term  of  threo  years."  A 
died  before  tho  commencement  of 
the  term,  and  his  administrator, 
who  was  also  the  guardian  of  his 
minor  heirs,  as  such  guardian, 
leased  the  premises  to  another. 
Suit  by  B  against  the  estate  of  A 
for  damages. 

Held,  that  tho  proyision  of  the  lease 
that  B  should  haye  peaceable  posses- 
sion for  the  full  term,  was  a  coye- 
nant  on  the  part  of  A  to  deliyer 
the  possession  on  the  day  the  term 
was  to  begin. 

Held,  also,  that  the  leasing  of  the 
premises  to  another  was  such  a 
breach  of  tho  coyeuant  as  entitled 


B  to  his  action  agaiusf  tho  estate. 
Clark,  Administrator  of  Romine  v. 
Butt ; 230 

DEED. 

1.  Of  HusBAiTD  to  Wife. — Di- 
vorce.— Suit  to  quiet  the  title  and 
to  recoyer  the  possession  of  land. 
Tho  complaint  alleged  that  the 
plaiatiflF  had  been  the  wife  of  the 
defendant,  and  that  while  she  was 
his  wife  the  defendant  had  con- 
ycycd  to  her  a  tract  of  land ;  that 
the  consideration  of  such  conyey- 
ance,  as  expressed  therein,  was 
the  sum  of  $800,  which  the  defend- 
ant had  receiyed  of  the  separate 
estate  of  the  wife,  about  one-half 
of  which  had  been  applied  to  the 
purchase  of  said  real  estate,  and 
the  desire  of  the  defendant  to  pro- 
vide comfortably  for  his  wife ;  that 
tho  plaintiff  had  afterwards  pro- 
cured a  diyorce  from  the  defendant, 
in  a  county  other  than  that  in 
which  the  land  was  situated,  and 
that  by  the  terms  of  the  decree  her 
title  to  the  land  had  been  confirm- 
ed. Tho  defendant  answered,  ad- 
mitting the  execution  of  the  deed, 
but  denying  that  he  had  oyer  re- 
ceiyed anything  from  his  wife  by 
tho  marriage,  and  alleging  that  in 
fact  she  neyer  had  any  separate 
estate  whatever ;  that  during  tho 
marriage  tho  plaintiff  frequently 
abandoned  her  home  without  cause, 
and  that  in  the  hope  that  she  would 
be  more  contented,  and  because  of 
her  repeated  requests,  defendant 
couyeyed  said  land  to  her,  and  for 
no  other  consideration  whatever; 
that  defendant  did  not  at  that  time 
know  that  the  plaintiff  had  been 
guilty  of  adultery,  but  that  in  fact 
she  had ;  that  the  said  real  estate 
was  all  tho  property  owned  by  de- 
fendant, except  a  small  amount  of 
personal  property,  not  more  than 
enough  to  pay  his  debts ;  that  tho 
plaintiff,  knowing  that  the  defend- 
ant was  then  residingon  said  land, 
had  instituted  proceedings  against 
him  for  a  divorce  in  another 
county,  and  had,  upon  an  affidavit 
that  defendant  was  not  a  resident 
of  the  State,  fraudulently  pro- 
cured a  decree  of  diyorce,  upon  a 
publication  of  notice,  and  without 
actual  notice  to  the  defendant. 
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Held,  that  the  deed,  haying  been  exe- 
cuted during  coverture,  was  void 
in  law. 

Held,  also,  that  such  conyejancea, 
though  yoid  in  law,  are  sometimes 
upheld  and  confirmed  by  courts  of 
equity,  in  clear  cases,  where  such 
confirmation  is  demanded  by  tho 
dictates  of  right  and  justice. 

Held,  also,  that  the  complaint  pre- 
sents such  a  case  as,  prima  facie, 
to  justify  tho  exercise  of  the 
chancery  powers  of  tho  court  in 
upholding  the  conyeyance. 

Held,  also,  that  the  facts  presented 
in  the  answer  make  such  a  case  as 
to  forbid  the  exorcise  of  the  chan- 
cery powers  of  the  court  to  sustain 
the  conveyance. 

Held,  also,  that  tho  court  granting 
the  divorce  to  the  wife  had  no  jur- 
isdiction to  make  a  valid  decree 
as  to  the  land,  which  was  situ- 
ated in  another  county.  Bunch  v. 
Bunch 400 

2.  D£ED  TO  Husband  and  Wifb. — 
At  common  law,  if  a  conveyance 
of  real  estate  was  made  to  husband 
and  wife,  they  did  not  tako  as  joint 
tenants,  or  tenants  in  common, 
but  both  were  seized  of  an  entire- 
ty, and  neither  could  dispose  of 
any  part  of  the  estate  without  the 
assent  of  the  other,  tho  whole  re- 
maining to  the  survivor.  Davis  v. 
Clark 424  ^ 

8.  Same.  —  Tho  statute  has  not 
changed  this  common  law  rule, 
but  has  expressly  recognized 
it Ibid. 

4.  Same. — Where  land  is  conveyed 
to  husband  and  wife,  the  former 
has  not  such  an  estate  in  tho  lands 
as  is  subject  to  sale  on  execution. 
The  right  of  survivorship  does  not  3. 
constitute  a  contingent  or  vested 
remainder,  but  is  a  mere  incident 
of  the  estate Ibid, 

DEMAND. 

See  Attorney,  1. 


DEMURRER. 

1.  Practice. — A  judgment  will  not 
be  reversed  for  an  error  in  sustain- 
ing a  demurrer  to  a  paragraph  of 
an  answer,  if  all  the  evidence  ad- 
missible under  such  paragraph  was 
admissible    under    another  para- 


graph pleaded.  Fvansville  and 
Crawfordsville  Railroad  Company  v. 
Baum 70 

.  General  Denial. — Where  the 
general  denial  has  been  pleaded,  it 
is  not  error  to  sustain  a  demurrer 
to  another  paragraph  of  tho  an- 
swer, which  alleges  matter  in  de- 
nial of  that  which  it  would  bo  in- 
cumbent upon  the  plaintiff  to 
prove,  to  maintain  his  action. 
Rhodes,  Green,^ 83 

.  Defect  of  Parties. — A  demur- 
rer to  a  complaint  on  the  ground 
that  tho  complaint  does  not  state 
sufficient  facts,  etc.,  will  not  pro- 
sent  the  question  whether  other 
parties  ought  not  to  have  been 
joined  as  defendants.  Little  y. 
Johnson 170 

.  Demurrer  to  Part  of  a  Para- 
graph.— A  demurrer  will  not  lio 
to  a  part  of  a  complaint  consisting 
of  a  single  paragraph,  and  con- 
taining only  one  cause  of  action. 
The  objection  must  be  taken  either 
by  motion  or  answer.  O' Haver  r, 
Shidler,  Guardian  of  Higgins,,.  278 

DEPOSITIOXa 

.  Names  of  Witnesses — Cer- 
tificate.— It  is  not  necessary  that 
tho  names  of  the  witnesses  exam- 
ined should  be  stated  in  the  cer- 
tificate of  the  officer  taking  tho 
deposition.  It  is  sufficient  if  they 
ore  referred  to  **as  the  above 
named  deponents."  Prather  y. 
Pritchard. 65 

.  Service  of  Notice. — ^Tho  servico 
by  copy  of  a  notice  to  take  depo- 
sitions is  good,  under  the  stat- 
ute  Ibid, 

3?LACB  OP  Taking. — Where  the 
adverse  party  is  present  at  the 
taking  of  a  deposition,  and  con^ 
sents  to  the  taking  at  a  given  place, 
he  cannot  afterward  object  to  the 
sufficiency  of  the  notice  as  to  the 

place  of  taking Htid, 

Revenue  Stamp.— Tho  certificate 
of  the  officer  taking  a  deposition 
is  not  subject  to  stamp  duty, ..H>id, 
Suppression  op. — By  the  statute, 
(2  a.  &  n.  sec.  266,  p.  178,)  it  is 
too  late  after  the  trial  has  begun 
to  object  to  tho  reading  in  evidence 
of  depositions  which  contain  evi- 
dence material  to  the  party  offer- 
ing the  some,  unless  matter  not 
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disclosed  therein  appears,  which  is 
sufficient  to  authorize  such  sup- 
pression.    Stull  y.  Howard.,,,  45G 

DEVISE. 

See  Wills. 

DITCHIxa. 

See  Dbaininq  Arsociatiok. 

DIVORCE. 

Liability  of  Ewhand  for  Necessaries 
Furnished  Wife  during  Separation. 

See  IlUSBAND  AND  WlFK,  10,  11. 

1.  Alimont. — Alimony  may,  under 
the  statute,  be  allowed  to  the  wife 
even  when  the  divorce  is  granted 
to  the  husband  for  her  misconduct. 
Coonv.  Coon 189 

2.  Pleading. — A  petition  for  divorce 
by  the  husband  contained  no  alle- 
gation that  the  plaintiff  was  with- 
out fault,  but  it  was  alleged  that 
the  peace  and  happiness  of  the 
family  were  destroyed  in  conse- 
quence of  the  violent  temper  and 
misconduct  of  the  defendant. 

Heldy  that  the  allegations  were  suf- 
ficient to  charge  the  fault  upon 
the  defendant.  Kenemer  v.  Kene- 
mer 330 

3.  Allowance  Pending  the  Ac- 
tion.— Where  the  wife  has  suffi- 
cient funds  or  credit  for  the  pur- 
poses of  her  defense  and  present 
support,  the  husband  cannot  be  re- 
quired to  furnish  money  for  such 
purposes  pending  the  fkclion,,. Ibid. 

DOMESTIC  ANIMALS. 

1.  Liability  for  Injury  Done  by. 
— The  owner  of  a  domestic  animal 
is  bound  to  exercise  ordinary  care 
to  prevent  injury  being  done  by  it 
to  the  personal  property  of  another. 
Meredith  y.  Reed 334 

2.  Same. — The  degree  of  care  re- 
quired to  constitute  "ordinary 
care"  depends  upon  the  character 
and  disposition  of  the  ammoLl.Ibid. 

3.  Trespass. — Duty  of  Owner  op 
Domestic  Animals.  —  The  com- 
mon law  imposes  upon  the  owner 
of  domestic  animals  the  duty  of 
keeping  them  on  his  own  land^  or 
within  inclosures,  and  he  becomes 


a  wrong-doer  if  any  of  them  es- 
cape or  stray  off  upon  the  lands  of 
another  person.  Indianapolis  and 
Cincinnati  R.  R.  Co.  v.  MeClurc.  370 

DRAINING  ASSOCIATION. 

1.  DiTCHiNQ. — Suit  ON  Assessment 
for. — In  a  suit  by  a  ditching 
company^  to  recover  an  assessment 
made  upon  land  improved  by  a 
ditch  constructed  through  it,  it  is 
not  necessary  that  an  estimate  of 
the  final  cost  of  completing  the 
work  contemplated  should  be 
made  before  suit  is  brought.  De- 
law  ter  V  The  Sand  Creek  Ditching 
Co 407 

2.  Existence  of. — Under  the  act 
authorizing  the  organization  of 
associations  for  the  purpose  of 
constructing  levees  and  drains, 
the  existence  of  such  associations 
must  be  judicially  taken  notice  of 
by  the  courts  of  the  county,  or 
counties,  in  which  the  articles  of 
association  aro  recorded ;  and  the 
Supreme  Court,  on  appeal,  will 
presume  that  the  action  of  the 
lower  court,  in  the  determination 
of  this  question,  was  correct.. /&idL 

DUPLICITY. 


In    an    Indictment. 
Law,  19. 


See   Criminal 


EASEMENT. 

See  Highways,  1,  2.    Canals,  1,  2, 
3,4. 

EJECTMENT. 

See  Vendor  ani>  Purchaser,  1,  2, 

ELECTION. 

Ritual  to   Receive    Vote,      See   The 
State©.  Tuibell ^..  264 

EMINENT  DOMAIN. 

See  Highways,  1,  2. 

ENTRY  BOOK. 

See  Becorber. 
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EQUITY  OP  REDEMPTION.      n| 

1.  Lien  ov  Judgment  On.— The 
equity  of  redemption  of  a  judg- 
ment defendant  in  real  estate  is 
subject  to  the  lien  of  a  judgment 
rendered  against  him  in  the  Cir- 
cuit or  Common  Pleas  Court  of  the 
county  in  which  the  land  is  situa- 
ated.    Julian  Y.Beal 220. 

2.  Sale  on  Exkcutiox. — A  pur- 
chaser at  a  sheriff's  sale  of  the 
equity  of  redemption  succeeds  to 
the  rights  of  the  judgment  plain- 
tiff, and  may  redeem  as  against  a 
prior  incumbrancer,  before  foreclo- 
sure and  sale,  although  ho,  or  the 
judgment  plaintiff,  may  have  been 
a  party  to  the  suit  for  foreclo- 
sure  Ibid. 

ESTOPPEL. 

1.  COBFORATIONS. — EsTOPPEL     TO 

Deny  Existence  of. — The  rule 
that  a  person  contracting  with 
a  corporation  is  estopped  to  deny 
the  corporate  existence,  is  sub- 
ject to  the  limitation  that  if  the 
plaintiff  assumes  to  be  a  corpora- 
tion organized  in  this  State,  the 
name  must  be  such  as  to  imply 
such  a  corporation  as  is  authorized 
by  some  statute  of  the  State  — 
Williams  v.  The  Franklin  Toicnskip 
Academical    Asaociaiion 810 

2.  Same. — The  rule  does  not  apply 
to  a  suit  upon  a  subscription  of 
stock  made  with  a  tIcw  to  the  or- 
ganization of  a  corporation,  when 
other  acts  are  required  by  law  as  a 
condition  precedent  to  the  exer- 
cise of  corporate  powers.  In 
such  case  it  is  for  the  plaintiff  to 
show  that  the  requisite  steps  have 
been  taken  to  complete  the  corpo- 
rate organization Ibid. 

EVANSVILLE  GASLIGHT  CO. 

In  a  suit  by  the  city  of  Evanwille 
against  the  Evansville  Gaslight 
Ompany^  the  complaint  showed 
that  the  contract  sued  on  was 
made  by  the  city  with  A  and  com- 
pany. It  failed  to  show  that  the 
gaslight  company  in  any  way  as- 
sumed, acted  under,  or  became  re- 
sponsible for  the  performance  of 
the  contract,  but  ayerred  that  A, 


with  his  associates  and  partners, 
afterwards  became  a  body  corpo- 
rate, by  the  name  of  the  JSvansville 
Gaslight  Company^  in  pursuance  of 
the  laws  of  the  State,  and  did  lay 
pipes,  etc.  It  was  not  averred  that 
A  and  company  laid  any  pipes,  or 
did  any  other  act  under  the  con- 
tract, nor  that  the  gaslight  com- 
pany succeeded  to  tho  rights  and 
privileges  conferred  by  the  con- 
tract on  A  and  company. 
Ueldj  that  the  complaint  was  fatally 
defective,  and  a  demurrer  to  it 
properly  sustained.  The  City  oj 
EvansviUe  v.  The  EtanstfilU  Gas- 
light  Company ,...  447 

EVIDENCE. 

1.  Witness. — Memoraxdtjm.  —  A 
witness  may  refresh  his  recollec- 
tion by  reference  to  a  memoran- 
dum made  by  him  at  tho  time  of 
the  transaction  about  which  he 
is  testifying.  Prather  v.  Pritch- 
ard 65 

2.  Admissions  op  Accused.— Tho 
deliberate  admissions  of  a  party, 
made  under  oath,  while  giving 
testimony  as  a  witness  in  a  cause, 
are  sufficient,  without  corrobora- 
ting evidence,  to  support  a  convic- 
tion for  a  felony.  Anderson  v.  The 
Slate 89 

3.  Declarations  op  a  Servant. — 
A  contract  for  the  erection  of  ft 
building  provided  that  the  work 
should  be  done  under  the  control 
and  superintendence  of  an  archi- 
tect employed  by  the  owner. 

Held^  that  the  declarations  of  the 
architect,  made  while  in  the  per- 
formance of  his  duty  under  the 
contract,  were  admissible  in  evi- 
dence on  behalf  of  the  contractor. 
Hudspeth  V.  Allen  et  al 165 

4.  Practice. — When  a  witness  has 
been  examined  by  the  plaintiff  in 
chief,  he  cannot^  after  the  defend- 
ant has  offered  evidence  to  contra- 
dict what  the  witness  has  said, 
recall  the  witness  simply  to  re- 
peat what  he  said  in  the  first  ex- 
amination  Ibid. 

5.  Sheripf's  Sale — Evidence  of 
Title. — The  introduction  in  evi- 
dence of  the  record  of  the  judg- 
ment only,  without  a  transcript 
of  the  record  of  the  proceedings 
in  the  case,  showing  jurisdiction 
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in  tho  court  rendering  the  judg- 
ment, and  that  tho  judgment  itself 
was  within  the  relief  sought^  is 
not  a  sufficient  showing  of  title 
in  the  purchaser  at  a  sheriff's 
sale  under  the  judgment.  Glides 
well  T.  Spaugh 819 

6.  Witness. — Impeachment  of. — 
A  bill  of  exceptions  stated  that  E, 
a  witness  who  testified  on  the  trial 
on  behalf  of  the  defendant,  *^  hav- 
ing testified  to  certain  facts  rele- 
vant and  pertinent  to  the  issue,'' 
was  asked  on  cross-examination, 
for  the  purpose  of  laying  tho 
foundation  for  his  impeachment, 
"Did  you  say  to  F  on,  &c,,  at, 
&c.,  that  tho  goods  wcro  sold  and 
paid  for  in  good  faith?  "  to  which 
tho  witness  answered  in  tho  uega- 
tive.  F  was  then  called  and  stated 
"that  E  had  said  that  he  was  call- 
ed to  witness  the  sale,  and  that  he 
was  present  and  saw  the  whole 
settlement."  The  defendant  then 
offered  evidence  to  prove  the  good 
moral  character  of  E. 

Heldy  that  the  evidence  was  not  ad- 
missible. 1.  Because  there  had 
been  no  impeachment^  the  testi- 
mony of  F  not  being  inconsistent 
with  that  of  £.  2.  Because  it  did 
not  appear  that  tho  contradiction, 
if  any,  was  concerning  a  material 
matter  testified  to  by  E  in  his 
examination  in  chief.  Paxton  v. 
Dye .' 893 

7.  Malicious  Prosecution.  —  To 
sustain  an  action  for  malicious 
prosecution,  it  must  be  shown  that 
the  action  was  instituted  without 
probable  cause,  and  maliciously. 
Ammermany,  Crothy 461 

8.  Samis. — Malice  may  be  inferred 
from  the  want  of  probable  cause, 
as  a  matter  of  fact^  but  no  such 
inference  arises  as  a  matter  of 
law Ihid. 

9.  Same. — Whatever  evidence  tends 
to  show  probable  cause,  or  to  rebut 
any  inference  or  proof  of  malice, 
is,  in  such  actions,  admissible./2>ic/. 

10.  Objection  to  Evidence. — An 
objection  to  the  admission  of  evi- 
dence must  show  that  the  ground 
of  the  objection  was  pointed  out  or 
stated  to  the  court  below^ Ibid, 

11.  Married  Women. — Suit  by  a 
married  woman  for  the  unlawful 
taking  and  conversion  of  a  trunk. 
Tho    defendant    offered  to  prove 


that  the  plaintiff,  witli  tlie  assent 
of  her  husband,  executed  and  <ie> 
livercd  to  him  ft  writing  which  Au- 
thorized the  holding  of  the  tmzik 
for  a  debt  due  the  defendant: 
which  writing  he  proposed  to  put 
in  evidence. 
Held,  that  the  evidence  was  proper, 
and  should  have  been  admitted. 
Stull  V.  Howard - 4'^ 

12.  Letters  of  Adhinistratiqx. — 
QtUBre,  whether  a  certified  copy  of 
the  letters  of  administration  i^,  un- 
der the  statute,  conclusive  evidence 
of  tho  authority  of  the  administra- 
tor. JeffersonviUe  R.  R.  Co.  t. 
Swaynes  Admr... 477 

13.  Perjury. — Where,  on  the  trial 
of  an  indictment  for  perjury,  there 
is  the  positive  testimony  of  one 
witness  in  support  of  the  indict- 
ment, the  corroborating  testimony 
required  by  the  statute  to  author- 
ize a  conviction  need  not  be  equiv- 
alent to  tho  positive  evidence  of 
a  witness.  llendrickt  ▼.  The 
State 493 

14.  Burglary. — An  indictment  for 
burglary  charged  that  the  defend- 
ants broke,  &g.,  into  the  storehouse 
of  A  B  and  G  D,  partners,  doisg 
business  under  the  firm  name  of  B 
and  D,  with  the  felonious  intent 
to  steal,  &c.,  the  goods  of  said  A 
B  and  G  D. 

JIddj  that  proof  that  tho  storehouse 
and  goods  belonged  to  the  fi.rm  of 
B  and  D,  without  any  proof  of  the 
christian  names  of  the  partnen^ 
was  not  sufficient  to  sustain  the 
indictment.  Doan  v.  The  State.  495 

15.  Pleading. — Fraud. — Whereone 
who  claimed  as  an  assignee,  under 
a  general  assignment  for  the  bene- 
fit of  creditors,  executed  in  the 
State  of  Maryland^  alleged  in  his 
answer  "  that  the  assignment  was 
valid,  according  to  tlie  laws  of 
Maryland,^  and  a  reply  in  denial 

•  of  the  answer  was  filed, 
Eeld,  that  under  tho  issne  joined, 
evidence  that  the  assignment  was 
void  by  reason  of  actual  fraud, 
was  properly  admitted.  Whit»es 
ttal,  V.  LehmeretdU 503 

EXECUTION. 

iS<?0  Sheriff's  Sale. 

Form  of  in  Replevin,    See  Bxflktiv. 
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EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  FoKEiGN  Administrators. — 
Bight  to  Sitk. — Under  section 
169,  (2  G.  &  H.,  528)  foreign  exec- 
utors and  administrators  are  au- 
thorized to  sue  in  the  courts  of  this 
State  in  like  manner,  and  under 
like  restrictions,  as  residents.  The 
last  clause  of  that  section  relates 
to  the  evidence  of  the  right  to  sue 
as  such  executor  or  administrator, 
when  that  right  is  properly  put  in 
issue,  and  docs  not  require  that  a 
copy  of  the  letters  should  be  filed 
in  the  clerk's  ofiScc  of  the  county 
before  suit  is  commenced.  Jeffer- 
sonville  R,  R.  Co.  v.  EendricJcB^ 
AdminUtraior ^ 228 

2.  Same. — Tho  right  of  a  foreign  ad- 
ministrator to  sue  as  such  can 
only  bo  questioned  by  a  plea  un- 
der oath Ibid. 

3.  Letters  op  Administration. — 
Revocation  of. — A  railroad  com- 
pany against  whom  an  action  is 
being  prosecuted  by  an  adminis- 
trator to  recover  damages  for  an 
injury  causing  tho  death  of  the 
intestate,  has  such  an  interest  as 
to  make  it  a  competent  party  to 
petition  tho  court  for  a  revocation 
of  the  letters  of  administration. 
The  Jeffereonville  Railroad  Co.  v. 
SwoT/ne's  Administrator 477 

4.  Same. — Queer e^  whether  the  statute 
which  provides  that  where,  in  a 
suit  by  an  administrator,  the  au- 
thority of  the  adminstrator  is  de- 
nied under  oath,  a  duly  authenti- 
cated copy  of  his  letters  of  admin- 
istration "shall  bo  all  the  evidence 
necessary  to  establish  such  right^'' 
should  be  construed  to  mean  thit 
such  evidence  is  conclusive.... 78 irf. 

5.  Sams. — It  seems  that  when  letters 
of  administration  are  issued  in  a 
county  where  the  granting  of  them 
is  not  authorized  by  statute,  the 
court  in  which  they  are  issued 
may,  upon  its  own  motion,  insti- 
tute proceedings  to  set  them  aside, 
or  it  may  bo  done  by  any  one  in- 
terested in  anywise  in  the  estate, 
or  on  the  suggestion  of  an  amicus 
curies Ibid. 

6.  Jurisdiction. — Letters  op  Ad- 
ministration.— The  jurisdiction 
of  the  court  to  grant  letters  of  ad- 
ministration is  derived  from  the 
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'      Statute,    and    can  only   be  exer- 

I      cised  in    the  cases  provided    for 

thereby Ibid. 

7.  Same. — Where  the  intestate  was 
not  an  inhabitant  of  this  State  at 
tho  time  of  his  death,  and  left  no 
assets  in  the  State,  and  none  come 
into  it  afterwards,  no  jurisdiction- 
is  conferred  on  the  court  to  grant 
letters  of  administration  in  any 
county  of  the  State,  and  such  let- 
ters, if  granted,  are  coram  non  ju- 
dice  and  void Ibid. 

8.  Same. — Assets. — The  term  "as- 
sets," as  used  in  the  third  and 
fourth  clauses  of  section  seven  of 
the  act  relating  to  tho  settlement 
of  decedents'  cst4ites,  (2  G.  &  H., 
485, )  means  assets  of  the  intestate ; 
that  is,  property,  rights  or  choses 
in  action  held  by,  or  belonging  to, 
the  intestate  at  tho  time  of  his 
death,  and  which  arc  subject  to  be 
applied  by  the  administrator  to 
the  payment  of  debts Ibid. 

9.  Same. — Action  for  Causing 
Death. — A  claim  for  damages  for 
causing  tho  death  of  a  party,  un- 
der section  784  of  tho  code,  is  pros- 
ecuted by  the  administrator  for 
tho  benefit  of  tho  widow  and  chil- 
dren, or  next  of  kin,  of  the  de- 
ceased, and  is  not  assets  of  the  de- 
ceased, within  the  meaning  of  the 
statute  authorizing  the  granting 
of  letters  of  administration  in  this 
State * Ibid. 


FEES. 

Of  Recorder.    See  Recorder. 

FERRIES. 

CiTiEs.—LiCENSE.— The  general  law 
for  the  incorporation  of  cities  does 
not  authorize  the  common  council 
to  require  the  owner  or  keeper  of  a 
ferry  within  tho  city  limits  to  take 
out  a  license  from  the  city  author- 
ities. Shallcross  et  al.  v.  The  Cit\f 
of  Jeffersonville 193^ 

FORCIBLE  ENTRY. 

See  Criminal  Law,  18. 

FORMER  ADJUDICATION. 

Plea  of — ^An  answer  of  a  former 
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in  the  court  rendering  the  judg- 
ment, and  that  the  judgment  itself 
iras  within  the  relief  sought^  is 
not  a  sufficient  showing  of  title 
in  the  purchaser  at  a  sheriff's 
sale  under  the  judgment.  Glide- 
toell  V.  Spaugh 819 

6.  Witness. — Impeach mkxt  of. — 
A  bill  of  exceptions  stated  that  E, 
a  witness  who  testilied  on  the  trial 
on  behalf  of  the  defendant,  "hav- 
ing testified  to  certain  facts  rele- 
yant  and  pertinent  to  the  issue," 
was  asked  on  cross-examination, 
for  the  purpose  of  laying  the 
foundation  for  his  impeachment, 
"Did  you  say  to  F  on,  &c.,  at, 
&c.,  that  the  goods  were  sold  and 
paid  for  in  good  faith?  "  to  which 
the  witness  answered  in  the  nega- 
tive. F  was  then  called  and  stated 
"that  £  had  said  that  ho  was  call- 
ed to  witness  the  sale,  and  that  he 
was  present  and  saw  the  whole 
settlement."  The  defendant  then 
offered  evidence  to  prove  the  good 
moral  character  of  E. 

Held^  that  the  evidence  was  not  ad- 
missible. 1.  Because  there  had 
been  no  impeachment^  the  testi- 
mony of  F  not  being  inconsistent 
with  that  of  £.  2.  Because  it  did 
not  appear  that  the  contradiction, 
if  any,  was  concerning  a  material 
matter  testified  to  by  E  in  his 
examination  in  chief.  Paxton  v. 
Dye ■ 893 

7.  Malicious  Prosecution.  —  To 
sustain  an  oction  for  malicious 
prosecution,  it  must  be  shown  that 
the  action  was  instituted  without 
probable  cause,  and  maliciously. 
Ammerman '^ .  Crosby 451 

8.  Same. — Malice  may  be  inferred 
from  the  want  of  probable  cause, 
as  a  matter  of  fact^  but  no  such 
inference  arises  as  a  matter  of 
law Ibid. 

9.  Same. — Whatever  evidence  tends 
to  show  probable  cause,  or  to  rebut 
any  inference  or  proof  of  malice, 
is,  in  such  actions,  admissible. /5t J. 

10.  Objection  to  Evidence. — An 
objection  to  the  admission  of  evi- 
dence must  show  that  the  ground 
of  the  objection  was  pointed  out  or 
stated  to  the  court  below^ Ibid. 

11.  Married  Women. — Suit  by  a 
married  woman  for  the  unlawful 
taking  and  conversion  of  a  trunk. 
The    defendant   offered  to  prove 


that  the  plaintiff,  with  the  assent 
of  her  husband,  executed  and  de- 
livered to  him  a  writing  which  au- 
thorized the  holding  of  the  trunk 
for  a  debt  due  the  defendant; 
which  writing  he  proposed  to  put 
in  evidence. 
Held,  that  the  evidence  was  proper, 
and  should  have  been  admitted. 
Siull  V.  Uoward - 4o6 

12.  Letters  of  Administbation. — 
Qttcerc,  whether  a  certified  copy  of 
the  letters  of  administration  is,  un- 
der the  statute,  conclusive  evidence 
of  the  authority  of  the  administra- 
tor. Jfffersonville  R.  R,  Co,  v. 
Sicaynes  Admr 477 

13.  Perjury. — Where,  on  the  trial 
of  an  indictment  for  perjury,  there 
is  the  positive  testimony  of  one 
witness  in  support  of  the  indict- 
ment, the  corroborating  testimony 
required  by  the  statute  to  author- 
ize a  conviction  need  not  be  equiv- 
alent to  the  positive  evidence  of 
a  witness.  Hendricks  v.  The 
State 493 

14.  Burglary. — An  indictment  for 
burglary  charged  that  the  defend- 
ants broke,  &c.,  into  the  storehouse 
of  A  B  and  C  D,  partners,  doing 
business  under  the  firm  name  of  B 
and  D,  with  the  felonious  intent 
to  steal,  &o.,  the  goods  of  said  A 
B  and  C  D. 

Ilcld^  that  proof  that  the  storehouse 
and  goods  belonged  to  the  firm  of 
B  and  D,  without  any  proof  of  the 
christian  names  of  the  partners, 
was  not  sufficient  to  sustain  the 
indictment.  Doany.  The  State.  496 

15.  Pleading. — Fraud. — Where  one 
who  claimed  as  an  assignee,  under 
a  general  assignment  for  the  bene- 
fit of  creditors,  executed  in  the 
State  of  Marylandj  alleged  in  his 
answer  ^'  that  the  assignment  was 
valid,  according  to  the  laws  of 
Marylandj^  and  a  reply  in  denial 
of  the  answer  was  filed, 

Eeldj  that  under  the  issue  joined, 
evidence  that  the  assignment  was 
void  by  reason  of  actual  fraud, 
was  properly  admitted.  WhiUiey 
etal.  V.  Lehmer  et  oL 503 

EXECUTION. 

iSee  Sheriff's  Sals. 

Form  of  in  Replevin.    See  Bsflevik. 
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EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.      FOKEIGN       ADMWISTRATORS. 

Right  to  Sue. — Under  section 
159,  (2  G.  &  H.,  528)  foreign  exec- 
utors and  administrators  are  au- 
thorized to  sue  in  the  courts  of  this 
State  in  like  manner,  and  under 
like  restrictions,  as  residents.  The 
last  clause  of  that  section  relates 
to  the  evidence  of  the  right  to  sue 
as  such  executor  or  administrator, 
when  that  right  is  properly  put  in 
issue,  and  docs  not  require  that  a 
copy  of  the  letters  should  be  filed 
in  the  clerk's  office  of  the  county 
before  suit  is  commenced.  Jeffer- 
sonville  R.  R.  Co.  v.  Hendricks^ 
Administrator. *,« 228 

2.  Same. — The  right  of  a  foreign  ad- 
ministrator to  sue  as  such  can 
only  bo  questioned  by  a  plea  un- 
der oath Ibid. 

3.  Lettkes  or  Adminibtration. — 
Rbvocation  of. — A  railroad  com- 
pany against  whom  an  action  is 
being  prosecuted  by  on  adminis- 
trator to  recover  damages  for  an 
injury  causing  the  death  of  the 
intest-ato,  has  such  an  interest  os 
to  make  it  a  competent  party  to 
petition  tho  court  for  a  revocation 
of  the  letters  of  administration. 
The  Jeffertonville  Railroad  Co.  v. 
Swayru^9  Administrator 477 

4.  Samk. — ^artf,  whether  the  statute 
which  provides  that  where,  in  a 
suit  by  an  administrator,  the  ou- 
thority  of  the  adminstrator  is  de- 
nied under  oath,  a  duly  authenti- 
cated copy  of  his  letters  of  admin- 
istration "shall  bo  all  the  evidence  , 
necessary  to  establish  such  right,'' 
should  be  construed  to  mean  that 
such  evidence  is  conclusive.... 72 tU 

5.  Samb. — It  seems  that  when  letters 
of  administration  are  issued  in  a 
county  where  the  granting  of  them 
is  not  authorized  by  statute,  the 
court  in  which  they  are  issued 
may,  upon  its  own  motion,  insti- 
tute proceedings  to  set  them  aside, 
or  it  may  be  done  by  any  one  in- 
terested in  anywise  in  the  estate, 
or  on  the  suggestion  of  an  amicus 
curia Ibid, 

6.  Jurisdiction. — Letters  of  Ad- 
ministration.— The  jurisdiction 
of  the  court  to  grant  letters  of  ad- 
ministration is  derived  from  the 
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Statute,  and  can  only  be  exer- 
cised in  the  cases  provided  for 
thereby Ibid. 

7.  Same. — Where  the  intestate  was 
not  an  inhabitant  of  this  State  at 
tho  timo  of  his  death,  and  left  no 
assets  in  the  State,  and  none  come 
into  it  afterwards,  no  jurisdiction- 
is  conferred  on  the  court  to  grant 
letters  of  administration  in  any 
county  of  the  State,  and  such  let- 
ters, if  granted,  are  coram  non  jut- 
dice  and  void Ibid. 

8.  Same. — Assets. — The  term  "as- 
sets," as  used  in  the  third  and 
fourth  clauses  of  section  seven  of 
tho  act  relating  to  the  settlement 
of  decedents'  estates,  (2  O.  &  H., 
485, )  means  assets  of  the  intestate ; 
that  is,  property,  rights  or  choses 
in  action  hold  by,  or  belonging  to, 
the  intestate  at  tho  time  of  his 
death,  and  which  are  subject  to  be 
applied  by  tho  administrator  to 
tho  payment  of  debts Ibid. 

9.  Same. — Action  for  Causinq 
Death. — A  claim  for  damages  for 
causing  the  death  of  a  party,  un- 
der section  784  of  the  code,  is  pros- 
ecuted by  the  administrator  for 
the  benefit  of  tho  widow  and  chil- 
dren, or  next  of  kin,  of  the  de- 
ceased, and  is  not  assets  of  tho  de- 
ceased, within  tho  meaning  of  the 
statute  authorizing  tho  granting 
of  letters  of  administration  in  this 
State * ^Ibid. 


FEES. 

Of  Recorder.    See  Recorder. 

FERRIES. 

Cities. — License. — Tho  general  law 
for  the  incorporation  of  cities  does 
not  authorize  tho  common  council 
to  require  the  owner  or  keeper  of  a 
ferry  within  tho  city  limits  to  take 
out  a  license  from  tho  city  author- 
ities. Shallcross  et  al.  v.  The  C*7y 
of  Jeffertonville 19S 

FORCIBLE  ENTRY. 

See  Criminal  Law,  18. 

FORMER  ADJUDICATION. 

Plea  of — An  answer  of  a  former 
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adjudication  must  show  either  that 
the  matter  in  controversy  was  ac- 
tually determined  in  the  former 
suit,  or  that  it  might  have  been  lit- 
igated under  the  issues  then  joined. 
Colvmbiis  and  Shelby  R.  R,  Co.  t. 
WaUonet  al. 50 

FRAUD. 

See  Frauds,  Statutk  of. 

Complaint  by  A  against  B,  alleg- 
ing that  A,  haying  been  a  member 
of  a  co-partnership  before  that 
time  dissolved,  had  employed  an 
agent  to  compound  and  pay  the 
debts  of  the  co-partnership,  for 
which  he  was  liable  as  such  part- 
ner ;  that  B  had  falsely  and  fraud- 
ulently represented  to  said  agent 
that  ho  held  a  note  of  said  co- 
partncrshit),  for  tho  payment  of 
which  A  was  liable,  and  that  said 
note  was  then  in  the  hands  of  an 
attorney  in  a  distant  town,  &c. ; 
that  said  agent,  confiding  in  said 
representations,  paid  said  debt,  &c. 
Heldy  that  the  complaint  showed  a 
good  cause  of  action  against  B. 
Pattiion  v.  Barnes 209 

FRAUDS,  STATUTE  OP. 

Certain  real  estate  belonging  to  A 
was  sold  at  sheriff's  sale,  on  a 
judgment  of  foreclosure  against 
A  and  wife.  B  and  C  purchased 
the  land  at  the  sale  and  received- a 
certificate  of  sale  from  the  sheriff. 
About  tho  timo  of  the  sale,  A  enter- 
ed the  military  service  of  tho 
United  Statee^  ffnd  while  he  was 
absent  in  such  service  D  purchased 
the  land  from  B  and  C,  on  a  parol 
agreement  to  pay  the  sum  of  $400 
to  them,  take  their  assignment  of 
iho  certificate  of  sale,  sell  the 
land,  and  out  of  tho  proceeds  of 
the  sale  to  retain  a  debt  of  about 
$40  duo  him  from  A,  and  to  pay 
the  balance  to,  tho  wife  of  A.  B 
and  C  assigned  the  certificate  to 
D,  in  consideration  of  his  said 
undertaking,  and  ho  procured  a 
sheriff's  deed  for  the  land  and 
afterwards  sold  it  for  $2,800,  and 
failed  and  refused  to  pay  any  por- 
tion of  it  to  A's  wife. 

ffeldj  that  the  promise  of  D  to  B  and 
C,  in  favor  of  the  wife  of  A,  was 


not  within  the  statute  of  frauds, 
and  was  upon  a  sufficient  con- 
sideration, moving  from  B  and  0, 
on  the  one  side,  to  D,  on  the  other, 
and  that  she  was  entitled  to  the 
benefit  of  the  contract,  and  might 
sue  for  a  breach  of  it  Gwaltney 
V.  Wheeler  etal 415 

GARNISHEE. 

See  Attaghmsnt,  1,  2,  8,  4, 6. 

GUARDIAN  AD  LITEM. 

See  Practice,  31. 
GUARDIAN  AND  WARD. 

1.  Guardian's  Boxd. — An  action 
upon  a  guardian's  bond  is  properly 
brought  on  the  relation  of  the  suc- 
cessor of  the  defaulting  guardian. 
Blaekwell  et  al.  v.  The  Slate  ex  rel. 
Simpson^  Guardian^  ^e 204 

2.  Same. — The  principal  obligor  is 
not  the  agent  of  tho  clerk  or  court 
in  procuring  the  execution  of  tho 
bond Ibid, 

3.  Guardian.  —  Liability  Of. — 
MoRTQAGK. — Suit  by  A,  guardian 
of  B,  against  C,  a  former  guardian, 
to  foreclose  a  mortgage  given  by 
tho  latter  to  secure  the  amount  of 
tho  trust  funds  in  his  hands,  and 
unaccounted  for  at  tho  time  of  his 
removal.  The  mortgage  recited 
that  certain  notes  had  been  trans- 
ferred by  C  to  A,  and  contained 
an  express  covenant  by  C  to  pay 
the  money  within  two  years,  if  the 
same  should  not  sooner  bo  made 
out  of  the  notes  referred  to.  0 
answered  that  the  notes  described 
in  the  mortgage  were  taken  by  him 
for  money  belonging  to  said  trust, 
and  loaned  by  him  as  guardian. 
&c.;  that  at  the  time  of  the  giving 
of  said  notes  the  parties  were  sol- 
vent, &c. 

Jleldj  that  as  C  had,  by  the  mortgage, 
acknowledged  his  liability  and 
promised  to  pay  the  money,  he 
could  not  go  behind  the  mortgage 
for  the  purpose  of  testing  his  lia- 
bility. 

Meld^  also,  that  A  was  not  bound  to 
pursue  his  remedy  on  the  notes  as- 
signed to  him,  before  resorting  to 
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the  mortgage,     (y  Haver  v.  Shidlefy 
Guardian  of  Eiggint 278 


HIGH  SCHOOLS. 
Ineorpcration  of.     See  Academies. 

HIGHWAYS. 
See  Plaitk  Bo  ads.    Turnpikes. 

1.  Emi.nent  Domain. — The  power  to 
Appropriate  property  in  any  man- 
ner, without  the  consent  of  the 
owner,  ia  in  derogation  of  private 
right,  and  such  appropriation 
should  not  interfere,  further  than 
public  necessity  requires,  with 
the  right  of  the  owner  to  enjoy 
his  property.  Edgerion  et  al.  v. 
Huff 85 

2.  Samc. — Where  a  simple  servitude 
is  sufficient  to  answer  the  pub- 
lic want,  the  court  should,  when  it 
is  possible  by  reasonable  construc- 
tion, so  limit  the  legislative  enact- 
ment  Ihid. 

3.  Upon  the  Banks  of  Streams. — 
The  court  was  equally  divided 
upon  the  question  whether  the 
title  of  the  act  of  March  6,  18G5, 
(Acts  1865,  p.  62,)  authorizing 
supervisors  to  remove  fences  along 
highways  upon  the  banks  of  water- 
courses in  certain  cases,  was  suffi- 
cient to  cover  the  provision  of  the 
act  authorizing  such  removal,  ex- 
cept in  the  case  where  the  road  is 
turned  to  the  rear  of  buildings 
standing  near  the  stream.  Jlymes 
V.  Aydelotte 431 

4.  Same. — The  act  referred  to  is  not 
a  special  law,  within  the  mean- 
ing of  section  22,  art.  4,  of  the 
constitution Ibid. 

5.  Same. — Neither  is  the  law  liable 
to  the  objection  that  it  confers 
judicial  power  upon  the  super- 
visor  Ihid. 

6.  Assessment  of  Damages.-Trial 
BY  Jury. — Section  20,  article  1 
of  the  constitution,  which  provides 
that  the  right  of  trial  by  jury  shall 
remain  inviolate,  does  not  extend 
to  proceedings  for  the  assessment 
of  damages  in  the  location  of 
highways.  On  appeal  to  the  Cir- 
cuit   or    Common    Pleas    Court 


the  question  may  be  tried  by  a 
jury Ibid. 

HUSBAND  AND  WIFE. 

1.  Mechanic's  Lien. — WmrESS.— 
When  a  complaint  upon  a  mechan- 
ic's lien  alleges  a  joint  contract 
with  husband  and  wife,  but  does  not 
show  that  the  wife  has  any  sepa- 
rate interest  in  the  property,  no 
cause  of  action  is  shown  against 
the  wife,  and  hence  the  husband  \s 
a  competent  witness  in  his  own 
behalf.     Howell  et  al.  v.  Z&rhee.  214 

2.  Promissory  Note  op  Wife. — To 
an  action  upon  a  promissory  note 
against  husband  and  wife,  the  lat- 
ter answered  that  she  signed  the 
note  as  surety  for  her  husband, 
and  that  the  consideration  of  the 
note  did  not  move  to  her,  or  to  her 
separate  estate. 

Uelcf^  that  the  answer  was  good. 
Coat9  V.  McKee 223 

3.  Conveyance  to  wife. — Credi- 
tors.— Real  estate  was  conveyed 
to  a  married  woman,  who  executed 
a  mortgage  to  secure  unpaid  pur- 
chase money,  her  husband  not  join- 
ing in  the  instrument. 

Held,  that  a  sale  under  a  judgment 
of  foreclosure  of  the  mortgage 
could  not  be  sustained  upon  tho 
ground  that  the  conveyance  had 
been  taken  in  the  name  of  tho 
wife  to  defraud  the  husband's 
creditors,  and  that  the  plaintiff,  to 
whom  the  mortgage  had  been  as- 
signed, and  who  purchased  the 
property  at  such  sale,  was  one  of 
such  creditors.    Abdil  v.  Abdil,  287 

4.  Deed.— ^Suit  to  quiet  the  title  and 
to  recover  tho  possession  of  land. 
Tho  complaint  alleged  that  tho 
plaintiflf  had  been  the  wife  of  the 
defendant,  and  that  while  she  was 
his  wife,  the  defendant  had  con- 
veyed to  her  a  tract  of  land ;  that 
the  consideration  of  such  convey- 
ance, as  expressed  therein,  was  the 
sum  of  S800,  which  tho  defendant 
had  received  of  the  separate  estate 
of  tho  wife,  about  one-half  of 
which  had  been  applied  to  the  pur- 
chase of  said  real  estate,  and  the 
desire  of  tho  defendant  to  provide 
comfortably  for  his  wife;  that  the 
plaintiff  had  afterwards  procured 
a  divorce  from  the  defendant,  in  a 
county  other  than  that  in.  whicli 
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tho'  land  was  situated,  and  that  b j 
the  terms  of  tho  decree  her  title  to 
the  land  had  been  confirmed.  The 
defendant  answered,  admitting  the 
execution  of  the  deed,  but  denying 
that  ho  had  ever  received  anything 
from  his  wife  by  the  marriage,  and 
alleging  that  in  fact  she  never  had 
any  separate  estate  whatever ;  that 
during  the  marriago  tho  plaintiff 
frequently  abandoned  her  home 
without  cause,  and  that  in  the  hope 
that  sho  would  bo  moro  contented, 
and  because  of  her  repeated  re- 
quests, defendant  conveyed  said 
laud  to  her,  and  for  no  other  con- 
sideration whatever ;  that  defend- 
ant did  not  at  that  time  know  that 
tbo  plaintiff  had  been  guilty  of 
adultery,  but  that  in  fact  she  had ; 
that  the  said  real  estate  was  all 
tbo  property  owned  by  defendant, 
except  a  small  amount  of  personal 
property,  not  more  than  enough  to 
pay  his  debts;  that  the  plaintiff, 
knowing  that  tho  defendant  was 
then  residing  on  said  land,  had  in- 
.  stituted  proceedings  against  him 
for  a  divorco  in  another  coanty, 
and  had,  upon  an  affidavit  that 
defendant  was  not  a  resident  of  the 
State,  fraudulently  procured  a  de- 
cree of  divorce  upon  a  publication 
of  notice,  and  without  actual  no- 
tice to  the  defendant. 

Jleld,  that  tho  deed,  having  been  ex- 
ecuted during  coverture,  was  void 
in  law. 

ITeldf  also,  that  such  conveyances, 
though  void  in  law,  are  sometimes 
upheld  and  confirmed  by  courts  of 
equity,  in  clear  cases,  whero  such 
confirmation  is  demanded  by  tho 
dictates  of  right  and  justice. 

Heldj  also,  that  the  complaint  pre- 
sented such  a  case  as,  prima  facitj 
to  justify  the  exercise  of  th«  chan- 
cery powers  of  tho  court  in  up- 
holding the  conveyance. 

Jleldj  also,  that  tho  facts  presented 
in  tho  answer  mako  such  a  case  as 
to  forbid  tho  exercise  of  the  chan- 
cery powers  of  tho  court  to  sus- 
tain tho  conveyance. 

.Hcldj  also,  that  the  court  granting 
the  divorce  to  the  wife  had  no 
jurisdiction-to  make  any  valid  de- 
cree as  to  the  land,  which  was 
situated  in  another  county. 

Heldj  also,  that  as  tho  action  was  to 
quiet  title,  and  not  simply  to  recover 


the  possession  of  real  estate,  it 
was  proper,  if  not  absolutely  neces- 
sary, that  the  defendant  should 
specially  plead  all  matters  in  con- 
fession' and  avoidanco  of  the  com- 
plaint.    Bunch  w  Bunelu ..400 

6.  Deed  to  Husband  and  Wife. — 
At  common  law,  if  a  conveyance 
of  real  estate  was  made  to  husband 
and  wife,  they  did  not  take  as 
joint  tenants,  or  tenants  in  com- 
mon, but  both  were  seized  of  an 
entirety,  and  neither  could  dispose 
of  any  part  of  tho  estate  without 
the  assent  of  the  other,  the  whole 
remaining  to  the  survivor.  Davis 
V.  Clark ^ 424 

G.  Same. — The  statute  has  not 
changed  this  common  law  rule,  but 
has  expressly  recognized  it..,. Ibid. 

7.  Interest  OF  11  usBAK  DIN  Wife's 
Lands. — Tho  husband  does  not, 
under  the  statutes  of  this  State, 
acquire  any  legal  interest  or  es- 
tate in  the  lands  of  the  wi^,  but 
the  same,  and  tho  profits  thereof, 
remain  her  separate  property../6iJ. 

8.  Deed  TO  Uusband  and  Wife. — 
Where  land  is  convej^cd  to  husband 
and  v/ifc,  the  former  has  not  such 
an  estate  in  the  lands  as  is  subject 
to  sale  on  execution.  The  right 
of  survivorship  does  not  constitute 
a  contingent  or  vested  remainder, 
but  is  a  mere  incident  of  the  es- 
tate  Ibid 

9.  Evidence. — Ma<ibied  Woman. 
— Suit  by  a  married  woman  for  the 
unlawful  taking  and  conversion 
of  a  trunk.  The  defendant  offered 
to  prove  that  the  plaintiff,  with  the 
assent  of  her  husband,  ei^ecuted 
and  delivered  to  him  a  writing 
which  authorized  the  holding  of 
the  trunk  for  a  debt  due  the  de- 
fendant; which  writing  he  pro- 
posed to  put  in  evidence. 

Held,  that  the  evidence  was  proper, 
and  should  have  been  admitted. 
Slully.  Howard 466 

10.  Necesb ABIES  Furnished  Wifb. 
— Separation. — If  a  wife,  while 
separated  from  her  husband,  has 
the  means  of  support,  whether  fur- 
nished by  the  husband  or  arising 
from  her  separate  estate,  the  hus- 
band, though  tho  separation  may 
have  taken  placo  on  account  of  his 
misconduct,  can  only  be  held  liable, 
while  she  has  such  means,  for  nec- 
essaries furnished  to  her  upon  his 
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express  promise  to  pay.     Litson  y. 
Brofpn 489 

11.  Same. — But  if  the  separation 
yr?3  produced  by  his  misconduct, 
and  she  had  no  means  of  support 
till  sometime  after  the  separation, 
he  would  be  liable  for  necessaries 
furnished  to  her  in  the  interim./6idL 

X 

ICB. 

See  Oanals  4. 

IMPEACHMENT. 

0/  Witnese.    See  Witness,  4. 

IMPROVEMENTS. 

Bff  Tenant  in  Common^  Right  to  Al- 
lowance for.  See  Pabtition  of 
Lands,  8,  4,  5. 

INDICTMENT. 

1.  Indoksement  of  Foreman. — The 
signature  of  the  foreman  of  the 
grand  jury  by  the  initials  of  his 
christian  name  to  the  indorsement 
on    an    indictment   is    sufficient. 

Wtueels  V.  The  State 30 

2.  Duplicity. — Duplicity  in  an  in- 
dictment for  a  misdemeanor  is  a 
formal  defect^  not  affecting  the  sub- 
stantial rights  of  the  defendant^ 
and  hence,  under  tho  statute,  is 
not  a  defect  for  which  tho  indict- 
ment can  be  quashed.  Sha/er  v. 
The  State 191 

3.  Manslaughter. — Aiding  and 
Abetting. — As  under  an  indict- 
ment for  murder  in  the  first  de- 
gree, the  defendant  may  be  convic- 
ted of  murder  in  the  second  degree, 
or  of  manslaughter,  so  under  an 
indictment  for  aiding  and  abetting 
the  crime  of  murder  in  tho  first 
degree,  the  defendant  may  be  con- 
yioted  of  aiding  and  abetting  the 
crime  of  manslaughter.  Goff  v. 
Pnme 196 

4.  PERJURY.-Where  in  an  indictment 
for  perjury  in  giving  false  testi- 
mony on  tho  trial  of  a  cause,  tho 
materiality  of  tho  evidence  alleged 
to  be  false  is  shown  by  the  nature 
of  the  case,  no  express  averment 
of  its  materiality  is  necessary. 
Emdrieks  v.  The  State, 493 


6.  AiDiNO  and  Abetting. — Prin- 
cipal.— "Where  one  is  present  nt 
the  commission  of  a  felony,  though 
he  gives  no  active  assistance,  but 
only  remains  near  for  the  purpose 
of  watching  and  giving  aid  if  nec- 
essary, he  is  properly  charged  as 
a  principal.  Doan  v.  The  State.  495 

INFANTS. 

Practice. — Where  tJiere  are  infant 
defendants,  it  must,  on  error,  af- 
firmatively appear  that  process  was 
duly  served  upon  them,  and  that  a 
guardian  ad  litem  was  appointed 
to  appear  and  answer  for  them, 
or  the  proceedings  will  be  reversed. 
Abdil  V.  Abdil 287 

INFORMATION. 

See  Criminal  Law,  12, 13,  18. 

INJUNCTION. 

1.  Plank  Koads. — Tbbbpabs. — An 
injunction  will  lie  to  restrain  a 
turnpike  company  from  entering 
upon  lands  for  the  purpose  of  con- 
structing its  road,  before  compen- 
sation has  been  legally  assessed 
and  tendered.  The  Norrietown^  ^c, 
Turnpike  Company  et  al.  v.  Burket 
etal 63 

2.  Injunction  Bond. — Approval 
OF. — Where  it  appears  from  the 
record  that  on  the  hearing  of  an 
application  for  an  injunction,  the 
complaint,  the  affidavit  thereto  at- 
tached, and  the  bond  were  read, 
and  an  injunction  was  thereupon 
granted  by  the  court,  it  will  be 
presumed  that  the  bond  was  ap- 
proved. Patterson  etal.y.  Stair  J  137 

3.  Highway.— Trespass.  — Where 
tho  defendants  threatened  to  take 
possession  of  a  part  of  the  lands 
of  the  plaintiff,  remove  his  fences 
and  throw  open  a  great  portion  of 
his  lands  to  the  public,  and  deprive 
him  of  the  use  thereof,  for  the  pur- 
pose of  opening  a  highway  through 
tho  same,  under  an  order  of  tho 
board  of  county  commissioners, 
alleged  to  be  void,  and  tho  plain- 
tiff asked  an  order  enjoining  tho 
defendants. 

IJeld^  that  if  the  defendants  commit- 
ted the  threatened  trespass,  and 
the  plaintiff  established  his  right 
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at  law,  and  the  defendants  neyer- 
theless  persisted  in  the  wrongful 
use  of  the  plaintiff's  lands  for  the 
purposes  of  a  highway,  then  a 
court  of  equity  would  grant  relief, 
on  the  grounds  of  suppressing  liti- 
gation, and  of  preventing  a  multi- 
tude   of    suits.     Lewis    et   al,    ▼. 

Rough 398 

4.  Jurisdiction. — ^The  Circuit  Court 
has  jurisdiction  of  an  application 
for  an  injunction  to  restrain  the 
sale  of  real  estate  upon  an  execu- 
tion issued  upon  a  judgment  ren- 
dered in  the  Court  of  Common 
Pleas,  where  the  ground  of  the  ap- 
plication is  that  the  property  leyied 
upon  is  not  the  property  of  the 
execution  defendant.  I)avis  v. 
Clark ^ ^,.. 424 

INSANITY. 

LABCEinr. — Intoxication. — Where 
the  defendant's  mind  is  so  far  de- 
stroyed by  a  long  continued  habit 
of  drunkenness  as  to  render  him 
mentally  incompetent  intention- 
ally and  knowingly  to  commit  the 
larceny,  he  should  be  acquitted, 
although  he  was  intoxicated  at  the 
time  he  took  the  property.  Bailey 
V.  The  State ^ 422 

INSTRUCTIONS. 

1.  PRESUHED    TO    BE    CORRECT. — 

When  the  evidence  is  not  in  the 
record,  the  Supreme  Court  will  pre- 
sume that  the  instructions  given 
by  the  court  below  were  correct, 
if  in  any  possible  state  of  the  evi- 
dence they  would  have  been  .cor- 
rect.   lAst  et  al,  V.  Kortepeter,    27 

2.  Presumed  Innocence  of  the  Ac- 
cused.— An  omission  by  the  court, 
on  the  trial  of  a  criminal  prosecu- 
tion, to  charge  the  jury,  as  re- 
quired by  statute,  that  the  defend- 
ant ''is  presumed  to  be  innocent 
until  the  contrary  is  proved,"  and 
that  "  when  there  is  a  reasonable 
doubt  whether  his  guilt  is  satis- 
factorily shown,  he  must  be  ac- 
quitted," must  be  excepted  to  be- 
fore the  jury  retire  to  consider  of 
their  verdict,  in  order  that  the 
court  may  have  an  opportunity  to 
supply  the  omission.  Murray  v. 
The  StaU ».~ ^...  141 


3.  As  TO  Eefbct  of  Evidence. — 
On  the  trial  below,  the  court  in- 
structed the  jury  that  if  they  be- 
lieved certain  facts  which  were  re- 
capitulated in  the  instruction  they 
must  find  for  the  defendant,  thus 
excluding  from  consideration  other 
evidence  tending  to  explain  and 
avoid  the  effect  of  the  facts  reci- 
ted. 

Ileldj  that  the  instruction  was  erro- 
neous.    Larue  v.  Eustell  ei  al.  386 

4.  Presumed  Correct. — Where  an- 
instruction  would  have  been  proper 
if  coupled  with  other  matter  which 
ought  to  have  accompanied  it,-  the 
Supreme  Court,  in  the  absence  of  a 
showing  to  the  contrary,  will  pre- 
sume that  it  was  coupled  with  such 
matter.     StuU  v.  Howard. 456 

6.  Hypothetical  Case. — Instruc- 
tions based  on  a  hypothetical  case, 
when  the  evidence  does  not  tend  to 
make  the  case  supposed,  are  out  of 
place,  and  ought  not  to  be  given. 
Jeffersorwille  R.  R.  Co,  v.  Swift.  469 

6.  Presumption  op  Guilt. — On 
the  trial  the  court  instructed  the 
jury  that  "where  all  the  circum- 
stances proved  raise  a  strong  pre- 
sumption of  the  guilt  of  the  ac^ 
cused,  his  failure  to  offer  any  ex- 
planation, when  it  is  in  his  power 
to  do  so,  tends  to  confirm  the  pre- 
sumption of  ]^is  guilt." 

Heldy  that  the  instruction  was  erro- 
neous.   Doan  V.  The  State,,.  495 

INSURANCE. 

1.  Mutual  Insurance  Companies. 
— Assessments.. — Under  the  law 
governing  mutual  insurance  com- 
panies, the  power  to  make  assess- 
ments upon  premium  notes  is  limi- 
ted by  "the  amount  of  losses  sus- 
tained and  unpaid  at  the  time  of 
making  the  assessment.  The  Sin- 
nissippi  Inntranee  Co.  v.  Ta/t.  240 

2.  Same. — A  refusal  to  pay  an  as- 
sessment made  to  cover  the  ex- 
penses of  the  company,  as  well  as 
losses  sustained,  gives  no  right  of 
action  upon  the  premium  note^i^u/. 

3.  See,  also,  as  to  same  pointy  Sinme' 
eippi  Insurance  Co.  v.  Wheeler^  836, 
and  same  company  v.  Farris, 
342. 

4.  Merchandise. — The  term  "  mer- 
chandise," in  a  policy  of  insurance 
against  loss,  &o.,  by  fire,  on  grain 
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and  oth«r  m^rohandise,  in  each  of 
two  warehouseB,  which  were  kept 
by  the  assured,  who  were  grain 
merchants,  for  the  purpose  of  re- 
ceiving and  storing  grain,  was 
held  not  to  include  a  platform 
scale,  bedded  in  the  floor  of  one  of 
the  warehouses,  nor  belting,  nor  a 
corn-sheller,  nor  a  beam-scale, 
which  things  had  been  dispensed 
with  in  the  business,  but  which 
had  not  been  offered  for  sale ;  nor 
tools,  implements  or  articles  of 
property  purchased  for  use  in  the 
warehouses,  as  being  necessary  or 
convenient  in  the  business,  and 
which  were  used  as  occasion  re- 
quired. Kent  ei  al.  ▼.  The  London 
and  Liverpool  Insurance  Co,,,.  294 

INTEREST. 
See  UstTET. 

GoiTPONB.-lNTXBBSTOK.-Snit  against 
the  city  of  JefferaonviUe  upon  cer- 
tain interest  warrants  attached  to 
bonds  issued  by  the  city,  and  paya- 
ble to  bearer  in  the  city  of  New 
York.    The  complaint  did  not  aver 

.  a  presentation  of  the  warrants  at 
the  place  of  payment,  but  alleged 
that  the  city  had  no  funds  in  New 
York, 

Eddy  that  the  plaintiff  was  entitled 
to  interest  on  the  warrants  after 
maturity.  City  of  JeffereonmUe  v. 
Pattenon^ 15 

INTERNAL  IMPROVEMENT  LAW. 

See  Oanals. 

INTOXICATION. 

See  Crtmihat.  Law,  80. 


JEOPARDY. 

JSee  CEtHlKAL  Law,  26, 26, 27, 28, 29. 

JUDGB. 

1.  Judge  Pbo  Temfoee. — Afpoint- 
MENT. — Where  a  judge  pro  tempore 
has  presided  at  a  trial,  the  min- 
utes of  the  proceedings  should  be 
signed  by  him,  but  if  signed  by 
the  regular  judge,  the  irregularity 
does  not  render  the  proceedings 
YOid.  Kambietkey  v.  The  StaU,  225 


2.  Same.— The  judge  of  the  Wayne 
Circuit  Courts  being  unable  to  at^ 
tend  on  the  first  day  of  the  term, 
wrote  to  the  clerk  of  said  court  di- 
recting him  to  procure  the  judge 
of  the  Court  of  Common  Pleas  to 
preside  and  charge  the  grand  jury. 
The  letter  was  delivered  to  the 
Common  Pleas  judge,  and  he,  as 
requested,  presided  in  the  Circuit 
Court  until  the  arrival  of  the  reg- 
ular judge. 

Heldy  that  the  appointment  was  in 
substantial  compliance  with  the 
statute. 

Held,  also,  that  it  was  competent  for 
the  court  to  order  the  letter  of  ap- 
pointment to  be  entered  upon  the 
minutes  nunc  pro  iunc,..^^,.,.^Ibid. 

JUDGMENT. 

1.  MORTGAGfE.  —  MoTTOlf    TO    SeT 

Aside  Decbee. — A  mortgage  was 
given  to  secure  money  payable  in 
installments,  at  different  periods, 
and  in  a  suit  for  foreclosure,  after 
one  only  of  the  installments  had 
become  due,  the  court  ordered  a 
sale  of  the  whole  of  the  mortgaged 
premises  to  satisfy  all  the  install- 
ments, without  having  ascertained 
whether  the  premises  wero  divisi- 
ble. Motion,  for  this  reason,  after 
the  lapse  of  two  years,  to  set 
aside  the  order. 
ffeldy  that  the  motion,  if  in  any  view 
admissible,  came  too  late.  Caseel 
V.  Caeael 90 

2.  Justice  op  the  Peace. — Motion 
TO  Set-off  Judgment. — A  justice 
of  the  peaco  may,  on  proper  mo- 
tion, enter  an  order  that  mutual 
judgments,  rendered  before  him, 
shall  bo  set-off,  the  one  against  the 
other    Howk  v.  Meloy 170 

8.  Replevin. — Form  of  Judgment. 
— In  an  attion  of  replevin,  if  the 
finding  is  for  the  plaintiff,  the 
judgment  should  be  in  the  alter- 
native, that  the  plaintiff  recover 
the  possession  of  the  property,  or 
the  value  thereof,  in  case  a  delivery 
cannot  bo  had,  together  with  the 
damages  assessed  for  the  detention 
thereof.    BaUs  v.  Seott 202 

4.  Lien  ok  Equity  of  Redemption. 
— ^The  equity  of  redemption  of  a 
judgment  defendant  in  real  estate 
is  subject  t«  the  lien  of  a  judgment 
rendered  against  him  in  the  Cir^ 
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cuit  or  Common  Pleas  Court  of  the 
county  in  which  the  land  is  situ- 
ated.   Julian  T.  Beal 220 

6.  Sam£.-Teanscriptot  Jvdqwest. 
— A  certified  transcript  of  a  judg- 
ment filed  in  the  office  of  the  clerk 
of  the  Circuit  or  Common  Pleas 
Court,  is  a  lien  upon  all  of  the  real 
estate,  (including  an  equity  of  re- 
demption,) of  the  judgment  de- 
fendant, within  such  county,  from 
the  time  of  filing Ibid, 

6.  COMPLAIKT     FOR     BeVIEW. — A 

complaint  for  the  review  of  a 
judgment  is  in  the  nature  of  a 
writ  of  error,  and  a  second  com- 
plaint to  review  the  same  judg- 
ment, where  tho  first  one,  on  final 
hearing,  has  resulted  in  a  judg- 
ment of  affirmance,  will  not  be 
allowed.     Coen  etal  v.  Funk,,.  289 

7.  Res  ArJUDiCATiE. — It  is  only  the 
matters  involved  in  the  issues  made 
by  tho  pleadings  in  a  cause  that 
are  considered  res  adjudicaUx,  Duiv- 
can  V.  Holeomh 878 

8.  Traitscrift  of  Judgment. — Au- 
thentication OF. — Suit  upon  the 
transcript  of  a  judgment  rendered 
in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  The  certificate 
of  tho  judge  was,  *'  that  tho  fore- 
going attestation  of  A  B,  clerk  of 
said  court,  is  in  duo  form." 

Held,  that  the  authentication  of  the 
transcript  was  sufficient  under  the 
statute.  2  G.  &  H.  186.  English 
V.  Smith 445 

JTTDICIAL  NOTICE. 

Of  Existence  of  Draining  Aesociations, 
See  Draining  AfisociAXiON. 

JURISDICTION. 

1.  Supreme  Court. — On  a  trial  be- 
fore a  justice  the  plaintiff  recov- 
ered $10  75,  and  immediately  re- 
mitted $6  of  the  judgment  On 
appeal  to  the  Court  of  Common 
Pleas  there  was  judgment  for  the 
defendant,  from  which  tho  plain- 
tiff appealed  to  the  Supreme  Court. 

Jleldj  that  the  Supremo  Court  had 
jurisdiction  of  the  appeal.  Ander- 
son y.  Coble 829 

2.  Injunction. — The  Circuit  Court 
has  jurisdiction  of  an  application 
for  an  injunction  to  restrain  the 
sale  of  real  estate  upon  an  execu- 


tion issued  upon  a  judgment  ren- 
dered in  the  Court  of  Common 
Pleas,  where  the  ground  of  the  ap- 
plication is  that  the  property  levied 
upon  is  not  the  property  of  the 
execution  defendlant.  Davie  v. 
Clark ^ 424 

8.  Attachment. — In  proceedings  in 
attachment  the  transcript  did  not 
show  that  the  attachment  defend- 
ant was  personallv  served  with 
process,  nor  that  his  property  had 
been  attached  in  the  county  i^ere 
the  action  was  brought,  nor  thai 
the  garnishee  had  been  summoned 
in  that  county. 

Held,  that  no  jurisdiction  of  the  at- 
tachment defendant  had  been  o1)- 
tained  by  tho  court,  and  thai  tho 
judgment  against  the  garnishee 
was  void.  Johnson  v.  Johnson  et 
al, ^ 441 

4.  Letters  of  Administration. — 
The  jurisdiction  of  the  court  to 
grant  letters  of  administration 
is  derived  from  the  statute,  and 
can  only  be  exercised  in  the  cases 
provided  for  thereby.  Jefferson- 
ville  R,  R.  Company  v.  ^aync^9 
Admr 477 

6.  Same. — Where  the  intestate  waa 
not  an  inhabitant  of  this  State  at 
the  time  of  his  death,  and  left  no 
assets  in  the  State,  and  none  came 
into  it  afterwards,  no  jurisdiction 
is  conferred  on  tho  court  to  grant 
letters  of  administration  in  any 
county  of  the  State,  and  such  let- 
ters, if  granted,  are  coram  non  JU" 
dice  and  void.. Ibid. 

JURY. 

Discharge  of  without  good  cause,  and 
without  the  consent  of  the  accused^ 
is  equivalent  to  a  verdict  of  not 
guilty.    See  Criminal  Law,  25. 

Rtght  of  trial  by,  does  not  extend  to  the 
assessment  of  damages  in  location  of 
Bightoays.    See  Highways,  6. 

L  Right  of  Trial  by  Jury. — The 
provision  in  the  plank  road  act  for 
the  assessment  of  damages  in  the 
first  instance  by  viewers,  to  be  ap- 
pointed by  the  justice,  is  not  in 
conflict  with  sec.  20,  art,  1,  of  the 
constitution,  which  provides  that 
"  in  all  civil  cases  the  right  of  trial 
by  jury  shall  remain  inviolate." 
On  appeal  to  the  Circuit  Court  the 
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issue  may  be  tried  V  ^  j^^^- 
Norristown,  j*e.  Turnpike  Co.  et  aL 
V.  Burket  et  aL,..» 53 

2.  Poll  of. — ^The  answer  made  by  a 
juror  when  polled  is  a  part  of  the 
proceedings  of  the  court,  and 
should  be  shown  by  a  bill  of  ex- 
ceptions. Medler  y.  The  State  ex 
rel,  Durm 171 

8.  New  Trial. — Misconduct  op 
JtrROR.  —  When  a  new  trial  is 
asked  on  the  ground  of  the  mis- 
conduct of  a  Juror,  it  must  be 
shown  that  the  party  was  probably 
injured  by  such  misconduct. ..-/ftu^. 

4.      VERDICT. — ^PoLL      of      JuRT. — 

FRAcncE. — ^A  jury  having  return- 
ed a  Terdict,  a  poll  was  demanded, 
and  in  response  to  the  question, 
"Is  this  your  verdict?"  one  juror 
answered,  "  No,  but  I  consented  to 
it;"  and  on  the  question  being  re- 
peated, answered,  "Yes."  The 
court  refused  to  allow  the  juror  to 
be  farther  interrogated. 

Held,  that  the  response  of  the  juror 
did  not  show  that  he  dissented 
from  the  verdict. 

Held,  also,  that  a  juror  cannot  be 
interrogated  as  to  the  grounds  of 
his  assent  to  or  dissent  from  the 
verdict 

Jleld^  also,  that  as  the  particular 
question  which  it  was  proposed  to 
ask  the  juror  is  not  set  out,  the  Su- 
preme Court  must  presume  in  fa- 
vor of  the  action  of  the  court  ba- 
low.  Mitchell  et  al.  v.  Parks  et 
at 864 

JUSTICE  OF  THE  PEACE. 

1.  Plank  Koads. — AssEBSifrein?  of 
Damages. — Title  to  Lands. — A 
proceeding  before  a  justice  of  the 
peace  for  an  assessment  of  dama- 
ges, under  the  act  authorizing  the 
construction  of  plank,  macada- 
mized and  gravel  roads,  does  not 
involve  the  title  to  real  estate. 
The  Norriatoum^  «j-c.,  Turnpike  Co. 
V.  Burket  et  al 63 

2.  Motion  to  Set-off  Judgment. — 
A  justice  of  the  peace  may,  on 
proper  motion,  enter  an  order  that 
mutual  judgments,  rendered  be- 
fore him,  shall  be  set-off  the  one 
against  the  other.  Hcwk  v. 
Meloy ^ « 176 

8.  Revenue  Stamp— Appeal  Bond. 
The  bond  given  on  appeal  from  the 


judgment  of  a  justice  to  the  Cir- 
cuit or  Common  Pleas  Court  does 
not    require    a    revenue    stamp. 

Violets.  Heath. 178 

4.  Amendment  on  Appeal. — On 
appeal  from  the  judgment  of  a 
justice  of  'the  peace,  the  plaintiff 
may,  upon  leave,  amend  his  com- 
plaint by  increasing  the  amount 
of  his  claim,  provided  it  is  not  in- 
creased to  an  amount  beyond  the 
jurisdiction  of  the  justice.  Miller 
V.  Beal ^234 

6.  Same. — Costs. — Continuance. — 
The  question  of  costs  is  within  the 
discretion  of  the  court;  and  if  any 
prejudice  results  to  the  other  party 
from  such  amendment,  the  court 
may,  upon  a  proper  showing,  grant 
a  continuance „Ibid, 

C.  Justice's  Act.— Judgment. — 
Section  868  of  the  code,  which  pro- 
vides that  judgment  may  be  given 
for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants,  &o., 
is  adopted  by  section  75  of  the 
justice's  act,  and  governs  the  prac- 
tice before  justices. — Fitzgerald  v. 
Gmteret  al 238 

7.  Appeal. — Bevenue  Stamp. — "So 
writ  or  process  is  required  on  ap- 
peal from  a  justice  of  the  peace, 
and  hence  no  stamp  is  necessary, 
under  the  revenue  law.  Top/  ei 
al.   V.   Kinff 891 

8.  Costs. — Where,  on  a  trial  before  a 
justice,  the  defendant  recovered 
judgment  for  $6,  and  on  appeal 
the  plaintiff  had  judgment  for  $30, 

Held,  that  the  plaintiff  was  entitled 
to  recover  costs  before  the  justice 
as  well  as  on  appeal Ibid. 


LANDLORD  AND  TENANT. 

Lrase.  —  Covenant  for  Posses- 
sion.— A  leased  to  fi  a  tract  of 
land  for  the  term  of  three  years, 
the  terra  to  commence  at  a  future 
day.  The  lease  stipulated  that  B 
should  "have  full  and  peaceable 
possession  for  said,  term  of  three 
years."  A  died  before  the  com- 
mencement of  the  term,  and  his 
administrator,  who  was  also  the 
guardian  of  his  minor  heirs,  as 
such  guardian,  leased  the  prem- 
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ises  to  another.  Suit  by  B  against 
the  estate  of  A  for  damages. 

Hddt  that  the  pi-orision  of  the  lease 
that  B  should  haye  peaceable  pos- 
session for  the  full  term,  was  a 
coYenant  on  the  part  of  A  to  de- 
liyer  the  possession  oa  the  day  the 
term  was  to  begin. 

Held,  also,  that  the  leasing  of  the 
premises  to  another,  was  such  a 
breach  of  the  coTcnant  as  entitled 
B  to  his  action  against  the  estate. 
ClarkjAdm'ro/Rominey.BuU,  236 

LARCENY. 

See  Cai>iiNAL  Law,  10,  U,  13,  80. 

LEASE, 

See  Lastdlobd  awd  TsNAirr. 

LEGAL  TENDER. 

See  Tbxasukt  Notes. 

LEVEE. 

Aseociation  for  the  Cons&uction  of. 
See  Dbaininq  As60ciation. 

LICENSE. 

See  Trespass,  1. 

LIMITATIONS,  STATUTE  OF. 

1.  Legal  Disability. — The  phrase 
thunder  legal  disabilities,"  in  2  0. 
&  II.,  sec.  215,  p.  161,  includes 
married  %vomen,  persons  under  the 
ago  of  twenty-one  years,  or  of  un- 
sound mind,  or  imprisoned,  or  out 
of  the  United  States,  Bauman  et 
alY.  Orubbs 419 

2.  Same. — Where  a  party  .is  under 
legal  disability  when  the  cause  of 
action  accrues,  and  the  disability 
continues  to  the  time  of  trial,  such 
party  is  not  barred  by  the  statute 
of  limitations Ibid. 

8.  Adverse  Possession. — Color  of 
title  is  not  necessary  to  constitute 
an  adverse  holding,  so  as  to  bar  an 
action  under  the  statute  of  limita- 
tions   Ibid. 

LOSS  OP  STATE  REVENUE. 

Liability  of  County  for.  See  Taxes, 
2,3. 


MALICIOUS  PROSECUTION. 

1.  Ne  Exeat. — A  complaint  for  ma- 
licious prosecution  alleged  that  the 
defendant,  "  not  having  any  reas- 
onable or  probable  cause  of  action 
whatever  against  the  plaintiff  in 
that  behalf,  to  have  a  writ  of  ar- 
rest against  him,  but  wrongfully 
and  unjustly  contriving  and  in- 
tending to  oppress  and  injure  the 
plaintiff,  falsely  and  maliciouslj 
caused  and  procured  to  be  sued 
and  prosecuted  out  of  the  Hunt- 
ington  Circuit  Court,  a  certain  writ 
of  "  no  go,"  at  the  suit  of  the  de- 
fendant against  thtf  plaintiff,  di- 
rected to  the  sheriff  of  HuntingioH 
county,  whereby  he  was  command- 
ed to  arrest  the  plaintiff  and  him 
safely  keep,  so  that  he  mieht  have 
his  body  before  said  court  at  the 
next  ensuing  term,  to  answer  said 
defendant  in  a  civil  action." 

Held,  that  the  words  *^  no  go"  could 
not  be  regarded  as  equivalent  to 
ne  exeaty  in  describing  the  writ; 
but 

Heid,  that  the  substance  of  a  writ  of 
ne  exeat  was  stated  in  the  com- 
plaints, and  that  a  description  of 
the  writ  by  its  technical  name  was, 
therefore,  unimportant.  Ammer- 
many.  Crosby -. 451 

2.  Same. — ^In  a  suit  for  a  malicious 
prosecution,  in  having  had  the  de- 
fendant arrested  upon  a  writ  of 
ne  exeat,  it  is  not  requisite  that  the 
affidavit  upon  which  the  proceed- 
ing was  founded,  the  writ,  &c., 
should  bo  filed  with  the  com- 
plaint  ^^^^Ibid. 

3.  Malice. — Probable  Cause. — ^To 
sustain  an  action  for  malicious, 
prosecution,  it  must  be  shown  that 
the  action  Was  instituted  without 
probable  cause,  and  malicious- 
ly   .,»«,«..„ ^^..^Tbid. 

4.  Same. — Malice  may  be  inferred 
from  the  want  of  probable  cause, 
as  a  matter  of  fact,  but  no  such 
inference  arises  as  a  matter  of 
law ..^..r.^ ^Ihid. 

5.  Saxe. — Whatever  evidence  tends 
to  show  probable  cause,  or  to  rebut 
any  inference  or  proof  of  malice, 
is,  in  suchactions,  admissible.. /&td. 

6.  Peobable  Cause. — In  a  suit  for 
malicious  prosecution,  in  having 
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had  the  defendant  arrested  on  .a 
writ  of  ne  exeat^  eyidence  tending 
to  show  that  the  agent  of  the  de- 
fendant, who  caused  the  proceeding 
to  bo  commenced,  was  informed  hj 
reputable  persons,  in  whom  he  con- 
fided, that  the  plaintiff  was  about 
to  remove  from  the  State  with  his 
property,  and  that  he  was  thereby 
induced  to  sue  out  tho  writ  upon 
which  the  plaintiff  was  arrested, 
was  held  admissible,  as  tending  to 
show  probablo  cause,  as  well  as  to 
rebut  any  presumption  or  proof 
of  malice Ibid. 

MANDATE. 

Wm  not  lie  agairut  a  Tovmship  Trui- 
tee  to  compel  a  trca^fer  Jot  school 
purposes.    See  Schools,  2. 

MANSLAUGHTER. 

See  Criminal  Law,  20,  21. 

MASTER  AND  SERVANT. 

1.  Nbolioence  op  Servant. — Lia- 
bility OF  Master. — A  master  is 
ordinarily  responsible  for  the  con- 
sequences resulting  to  others  from 
the  negligence  or  want  of  skill 
with  which  his  employees  do  his 
business.  EvoMtfille  and  Craw- 
f<yrdsmUe  R,  R.  Co.  v.  Baum...     70 

2.  Same — Willful  Trespass  of 
Servant. — But  for  a  willful  and 
malicious  trespass  of  a  servant, 
not  commanded  or  ratified  by  the 
master,  but  perpetrated  to  gratify 
the  private  malice  of  the  servant, 
under  mere  color  of  discharging 
the  duty  which  he  has  undertaken 
for  his  master,  no  action  will  lie 
against  the  master. Ibid. 

Z.  Same. — ^But  if  the  act  of  the  ser- 
vant was  necessary  to  accomplish 
the  purpose  of  his  employment, 
and  was  intended  for  that  purpose, 
then  it  was  implied  in  the  employ- 
ment, and  the  master  is  liable, 
though  the  servant  may  have  exe- 
cuted it  willfully  and  malicious- 
ly  Ibid. 

4.  Same.  —  Corporations.  —  These 
rules  apply  equally  to  corpora- 
tions as  to  private  individuals.Z&tcf. 

6.  Same.— ^uit  against  a  railroad 
company  for  a  trespass  committed 
by  a  servant  of  the  company. 
The  complaint   alleged   that  the 


plaintiff  had  paid  his  fare  and 
was  seated  in  the  car,  when  he  was 
violently  assaulted  and  beaten, 
and  ejected  from  the  car,  by  a  ser- 
vant of  the  company;  that  the 
duty  and  employment  of  said  ser- 
vant was  to  provide  seats  for  pas- 
sengers and  exercise  care  for  tiicir 
comfort,  and  that  ho  then  had 
charge  of  said  oar  and  committed 
said  trespaM  in  the  course  of  his 
busineM  as  such  servant. 

Held^  that  the  expulsion  of  the  plain- 
tiff from  the  car,  where  ho  law- 
fully was,  if  done  without  unnec- 
essary violence,  would  give  a  right 
of  action  against  the  company; 
and  as  this  state  of  facts  might 
have  been  proved  under  the  allega- 
tions of  the  complaint,  a  demurrer 
to  the  complaint  was  correctly 
overruled «,„ Ibid. 

6.  Declarations  of  a  Servant. — 
A  contract  for  tho  erection  of  a 
building  provided  that  the  work 
should  bo  done  under  the  control 
and  superintendence  of  an  archi- 
tect employed  by  tho  owner. 

Heldy  that  tho  declarations  of  the 
architect,  made  while  in  the  per- 
formance of  his  duty  under  the 
contract,  were  admissible  in  evi- 
dence on  behalf  of  tho  contractor. 
Hudspeth  V.  Alien  et  al 165 

MECHANIC'S  HEN. 

1.  Notice. — In  a  notice  of  a  lien 
under  the  mechanic's  lien  law,  the 
lot  or  land  upon  which  the  build- 
ing is  situated  should  be  described 
with  such  certainty  that  it  may 
bo  definitely  ascertained  and  loca- 
ted,    ffowell  et  al.  v.  Zerbee,..  214 

2.  Same. — Where  a  notice  of  a  lien 
described  the  property  as  follows : 
<^  a  part  of  lot  8,  section  86,  town- 
ship 88,  range  4  west,  containing 
five  acres,  situated  in  Starke  county, 
Indiana^"  it  was  held  void  for  un- 
certainty   Ibid. 

3  Husband  AND  Wife. — Witness. 
— Where  a  complaint  upon  a  me- 
chanic's lien  alleges  a  joint  contract 
with  husband  and  wife,  but  does 
not  show  that  the  wife  has  any 
separate  interest  in  the  property, 
no  cause  of  action  is  shown 
against  the  wife,  and  hence  the 
husband  is  a  competent  witness  in 
his  own  behalf. Ibid, 
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MERCHANDISE. 

IxsuBANGK. — The  term  "merclian- 
dise/'  in  a  policy  of  insurance 
against  loss,  &c.,  by  lire  on  grain 
and  other  merchandise  in  each  of 
two  warehouses,  which  were  kept 
by  the  assured,  who  were  grain 
merchants,  for  the  purpose  of  re- 
ceiving and  storing  grain,  was 
held  not  to  include  a  platform 
scale,  bedded  in  the  floor  of  one 
of  the  warehouses,  nor  belting,  nor 
a  corn  shellcr,  nor  a  beam-scale, 
which  things  had  been  dispensed 
with  in  the  business,  but  which 
had  not  been  offered  for  sale ;  nor 
tools,  implements  or  articles  of 
property  purchased  for  use  in  the 
warehouses,  as  being  necessary 
or  convenient  in  the  business, 
and  which  were  used  as  occasiou 
required.  Kent  etaly.  The  London 
and  Liverpool  Insurance  Co 294 

MILL  DAl^I. 

1.  RraHT  TO  Overflow  Lands.— 
Where  the  owner  of  a  mill  has  not 
obtained  tho  right  by  grant,  pre- 
scription or  license  to  flow  water 
upon  the  lands  of  another,  such  flow- 
ing is  an  illegal  act,  and  the  continu- 
ance of  tho  wrong  for  a  period  of 
fifteen  years,  without  complaint, 
does  nob  create  a  right.  Miller  et 
al.  V.  Stowjnan 143 

2.  Same. — Writ  of  Assessment  of 
Dam/oes. — ^Tho  statute  providing 
for  the  writ  of  assessment  of 
damages  denies  the  privilege  of 
tho  writ  where  the  effect  of  grant- 
ing the  application  would  bo  to  i 
flow  water  back  upon,  or  divert  it 
from,  any  mill  or  mill  works  al- 
ready erected,  or  in  process  of 
ei*ection ......^ Ibid. 

3.  Remedy. — Damages  by  Mill 
Dam. — The  remedy  provided  in 
the  ninth  subdivision  of  sec.  G84, 
2  O.  &  H.,  p.  812,  for  the  assess- 
ment of  damages  in  favor  of  any 
person  injured  in  any  manner  by 
a  mill  dam  already  built,  or  to 
havo  tho  dam  declared  a  nuisance, 
as  the  case  may  require,  is  merely 
cumulative,  and  does  not  deprive 
the  party  injured  of  his  action  at 
the  common  law.  Tonei/  et  aL  v. 
JohMotL S82 


MORTGAGE. 

1.  Motion  to  Set  Abide  Decree. — 
A  mortgage  was  given  to  secure 
money  payable  in  installments  at 
different  periods,  and  in  a  suit  for 
foreclosure,  after  one  only  of  tho 
installments  had  become  due,  tho 
court  ordered  a  sale  of  tho  whole 
of  the  mortgaged  premises  to  sat- 
isfy all  the  installments,  without 
having  ascertained  whether  the 
premises  were  divisible.  Motion, 
for  this  reason,  after  the  lapse  of 
two  years,  to  set  aside  the  order. 

Ueld^  that  the  motion,  if  in  any  view 
admissible,  came  too  late.  Gusel 
V.  Catsel 90 

2.  Junior  Incumbrancee.-Usury. 
— A  junior  incumbrancer,  where 
tho  debtor  is  insolvent^  may  set  up 
tho  defense  of  usury  to  a  prior  in- 
cumbrance, without  tho  consent 
of  tho  debtor,  for  the  purpose  of 
protecting  the  fund  out  of  which 
the  liens  aro  to  be  satisfied.  CoU 
ct  al.  V.  Baneemer  ct  al. ^,.     94 

3.  Chattel  Mortqaqb. — Tho  failure 
to  record  a  chattel  mortgage  within 
ten  days  renders  it  invalid,  except 
as  to  the  parties  thereto,  and  even 
actual  notice  will  not  give  it 
validity.  Loekwood  v.  Slevin  et 
al , 124 

4.  Satisfaction  of. — A  executed  to 
B  a  mortgage  upon  real  estate, 
conditioned  that  if  A  should  pay 
or  cause  to  be  paid  to  B  "the 
full  sum  of  $217,  as  follows: 
$100  paid  by  note  on  C,  due,"  &o., 
then  the  mortgage  should  be  null, 
''  but  in  case  of  the  non-payment 
of  said  sum  of  $217,  or  any  part 
thereof,  as  aforesaid,"  then  said 
mortgage  might  bo  foreclosed. 
Suit  by  A  to  compel  satisfaction  to 
be  entered,  alleging  full  payment 
of  the  debt  secured  by  tho  mort- 
gage. Answer,  that  tho  note  of  0, 
secured  by  tho  mortgage,  remained 
wholly  unpaid. 

Ileld^  that  the  payment  of  C's  note 
was  secured  by  the  mortgage. 

Ileld^  also,  that  it  was  not  necessary,' 
under  tho  condition  of  tho  mort- 
gage, that  B  should  pursue  his 
remedy  upon  the  note  against  0, 
before  resorting  to  tho  mortgage. 
Ballen^er  v.  OstoalL 182 

5.  Express  Covenant  to  Pay. — 
Suit  by  A,  guardian  of  B,  against 
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C,  a  former  guardian,  to  foreclose 
a  mortgage  giyen  by  the  latter  to 
secure  the  amount  of  the  trust 
funds  in  his  hands  and  unaccount- 
ed for  at  the  time  of  his  removal. 
The  mortgage  recited  that  certain 
notes  had  been  transferred  by  C 
to  A,  and  contained  an  express 
coTenant  by  C  to  pay  the  money 
within  two  years,  if  the  same 
should  not  sooner  bo  made  out  of 
the  notes  referred  to.  C  answered 
that  the  notes  described  in  the 
mortgage  were  taken  by  him  for 
money  belonging  to  said  trust,  and 
loaned  by  him  as  guardian,  &c. ; 
that  at  the  time  of  the  giving 
of  said  notes  the  parties  were  sol- 
vent, &c. 

Held^  that  as  C  had,  by  the  mortgage, 
acknowledged  his  liability  and 
promised  to  pay  the  money,  ho 
could  not  go  behind  the  mortgage 
for  the  puri>ose  of  testing  his  lia- 
bility. 

Ueld^  also,  that  A  was  not  bound  to 
pursue  his  remedy  upon  tho  notes 
assigned  to  him,  before  resorting 
to  the  mortgage.  0' Haver  v.  Shid- 
Ur^  Chiardian  of  Biggins 278 

C.  Conveyance  to  Wife. — Cred- 
ITOBS. — ^Real  estate  was  conveyed 
to  a  married  woman,  who  executed 
a  mortgage  to  secure  unpaid  pur- 
chase money,  her  husband  not 
joining  in  the  instrument. 

Heldy  that  a  sale  under  a  judgment 
of  foreclosure  of  tho  mortgage 
could  not  be  sustained  upon  the 
ground  that  the  conveyance  had 
been  taken  in  the  name  of  the 
wife  to  defraud  the  husband's 
creditors,  and  that  the  plaintiff,  to 
whom  the  mortgage  had  been  as- 
signed, and  who  purchased  tho 
property  at  such  sale,  was  one 
of  such  creditors.  Ahdil  v.  -46- 
dil 287 

7.  School  Fund  Sales. — The  law  in 
force  at  the  time  of  the  execution 
of  a  mortgage  to  the  school  fund 
required  sixty  days  notice  of  sales 
for  the  non-payment  of  tho  princi- 
pal or  interest  of  the  loans.  The 
law  in  force  when  tho  forfeiture 
occurred  and  the  sale  was  made 
required  only  twenty-one  days 
notice. 

Held,  that  a  sale  made  under  the 
law  in  force  at  the  timo  of  the  for- 


I      feiture  and  sale  was  valid.    Jones 
'      V.  Hopkins 460 

'      MUNICIPAL  CORPORATIONS. 

SeeCiTi^.    Tow»B. 

Ji 

NE  EXEAT. 

1.  Malicious  Prosecxwion.  —  A 
complaint  for  malicious  prosecu- 
tion alleged  that  the  defendant, 
"not  having  any  reasonable  or 
probable  cause  of  action  whatever 
against  the  plaintiff  in  that  behalf, 
to  have  a  writ  of  arrest  against 
him,  but  wrongfully  and  unjustly 
contriving  and  intending  to  op- 
press and  injure  the  plaint  ifT 
falsely  and  maliciously  caused  ana 
procured  to  be  sued  and  prosecuted 
out  of  the  Huntington  Circuit 
Court,  a  certain  writ  of  "  no  go," 
at  tho  suit  of  the  defendant  against 
the  plaintiff,  directed  to  tho  sheriff 
of  Huntington  county,  whereby  he 
was  commanded  to  arrest  tho 
plaintiff  and -him  safely  keep,  so 
that  he  might  have  his  body  be- 
fore said  court  at  the  next  enduing 
term,  to  answer  said  defendant  in 
a  civil  action." 

Held,  that  the  words  "no  go''  would 
not  be  regarded  as  equivalent  to 
ne  exeat,  in  describing  that  writ; 
but 

Heldj  that  the  substance  of  a  writ  of 
ne  exeat  was  stated  in  the  complaint, 
and  that  a  description  of  the  writ 
by  its  technical  name  was,  there- 
fore, unimportant.  Ammerman  v. 
Crosbf/ 451 

2.  Same. — In  a  suit  for  a  malicious 
prosecution,  in  having  had  tho 
defendant  arrested  upon  a  writ  of 
ne  exeat,  it  is  not  requisite  that  the 
affidavit  upon  which  the  proceed- 
ing was  founded,  the  writ,  &c., 
should  be  filed  with  the  com- 
plaint  Ibid. 

8.  Same — Probable  Cause. — In  a 
suit  for  malicious  prosecution,  in 
having  had  tho  defendant  arrested 
on  a  writ  of  ne  exeat,  evidence 
tending  to  show  that  the  agent  of 
the  defendant  who  caused  the  pro- 
ceeding to  be  commenced  was  in- 
formed by  reputable  persons,  in 
whom  he  confided,  that  the  plain- 
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tiff  was  about  to  remore  from  the 
State  with  his  property,  and  that 
he  was  thereby  induced  to  sue  out 
the  writ  upon  which  the  plaintiff 
was  arrested,  was  held  admissible, 
as  tending  to  show  probable  cause, 
as  well  as  to  rebut  any  presump- 
tion or  proof  of  malice Ibid, 

NEGLIGENCE. 

1.  NTEaLiQEWCE  OF  Servaxt. — Lia- 
bility OP  Master. — A  master  is 
ordinarily  responsible  for  the  con- 
sequences resulting  to  others  from 
tho  negligence  or  want  of  skill 
with  which  his  employees  do  his 
business.  Evansville  and  Craw- 
/ordmille  R.  R,  Co.y.  Baum..,,     70 

2.  Recklessness. — Where  the  negli- 
gence of  the  defendant  is  so  gross 
as  to  imply  a  disregard  of  conse- 
quences, or  a  willingness  to  inflict 
tho  injury,  tho  plaintiff  may  re- 
cover, though  he  be  a  trespasser, 
or  did  not  use  ordinary  caro  to 
avoid  tho  .injury.  Lafayette  and 
Indianapolis  Railroad  Company  v. 
Adams 7G 

8.  Carriers  of  Passengers. — Car- 
riers of  passengers  are  only  liable 
for  negligence,  and  are  not  insur- 
ers of  the  safety  of  their  passen- 
gers. They  are  required  to  exor- 
cise the  highest  degree  of  care, 
and  arc  responsible  for  tho  slight- 
est neglect.  Jeffersonville  R.  R.  Co. 
V.   Hendricks'   Adm'r 228 

4.  Mutual  Neqlioence. — Excep- 
tion TO  General  Bule. — The 
general  rule  that  a  plaintiff  can- 

■  not  recover  if  his  own  negligence 
contributed  to  tho  injury  is  subject 
to  this  exception:  If  the  wrong 
on  tho  part  of  the  defendant  is  so 
wanton  and  gross  as  to  imply  a 
willingness  to  inflict  tho  injury, 
tho  plaintiff  may  recover,  notwith- 
standing his  own  ordinary  neglect. 
And  this  is  always  to  be  attributed 
to  tho  defendant^  if  he  might  have 
avoided  injuring  tho  plaintiff,  not- 
withstanding his  own  negligence. 
Indianapolis  and  Cincinnati  R  R,  Co, 
v.  McCLure 370 

5.  Pleahinq. — In  a  complaint  for 
damages,  alleged  to  have  resulted 
from  the  negligence  of  the  defend- 
ant, there  must  bo  an  averment 
that    the    plaintiff    was    without 


fault.     Toledo^   Wabash,  ^c,  R.  R. 
Co,  V.  Beoin 443 

NEGROES. 

1.  CmzBNSBiP. — A  free  man  of  col- 
or born  within  the  United  States  is 
a  citizen  of  tho  United  States,  and 
as  such  is  entitled  to  becomo  a 
citizen  of  any  of  the  several 
states,  by  becoming  a  resident 
thereof.     Smith  v.  Moody  et  aL  209 

2.  Same. — Right  to  Vote  and  Hold 
Office. — The  right  to  vote  and  tho 
legal  capacity  to  hold  office  are  not 
essential  to  the  character  of  a  citi- 
zen. Allegiance  on  the  part  of  the 
person,  and  the  duty  of  protection 
on  the  part  of  the  government., 
constitute  citizenship  under  the 
constitution Ibid. 

3.  Black  Laws. — TniUTEENTn  Ar- 
ticle.— The  thirteenth  article  of 
tho  constitution  of  Indiana,  which 
prohibits  any  negro  or  mulatto  from 
coming  into  the  State,  and  declares 
void  all  contracts  made  with  such 
as  shall  come  into  tho  State  con- 
trary to  its  provisions,  and  the  act 
of  June  18,  1852,  entitled  "an  act 
to  enforce  the  13th  article  of  tho 
constitution,"  (1  G.  &  H.,  p.  443,) 
aro  repugnant  to  tho  constitution 
of  the  United  States .,.,.Ibid. 

NEW  TRIAL. 

1.  Nominal  Damages. — An  omis- 
sion to  assess  nominal  damages, 
when  thero  is  a  mere  technical 
right  to  recover,  is  no  ground  for 
a  new  trial.  Uud^eth  v.  AUen 
et  al 165 

2.  Misconduct  of  J  uror. — When  a 
new  trial  is  asked  on  tho  ground 
of  the  misconduct  of  a  juror,  it 
must  be  shown  that  the  party  was 
probably  injured  by  such  miscon- 
duct. Mcdler  v.  The  Slate  ex  rcl. 
Dunn 171 

3.  Practice. — Where  an  error  oc- 
curring at  tho  trial  is  not  made 
the  ground  of  a  motion  for  a  new 
trial,  it  will  not  bo  noticed  on  ap- 
peal.    Lures  v.  Botte^^, 343 

NOTICE, 

To  take  Depositions.  See  Deposi- 
tions, 2,  3. 

0/  Sheriff's  Sale.  See  Sheripp's 
Sales,  7. 
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Coiois  will  take  Judicial  Notice  of  the 
existence  of  Drttining  Associations, 
See  DBAiNDra  Associatioks. 


PARTITION  OP  LANDS. 

1,  Construction  of  Statute. — Sec- 
tion fiye  of  the  act  concerning  tho 
partition  of  lands,  (2  Q.  &  H.  3G2,) 
does  not  change  the  rights  of  ten- 
ants in  common,  as  they  existed 
before  the  passage  of  the  act. 
MariindcLU  v.  Alexander  et  al..,  104 

2.  Same. — Pbactick. — It  is  an  ap- 
plication to  proceedings  for  parti- 
tion, of  the  rule  of  the  code  which 
allows  tho  equitable  as  well  as  tho 
legal  rights  of  the  parties  to  be  sct'- 
tled  in  a  single  action Ibid, 

8.  Same. — Improvements  dy  one 
Tenant  in  Common. — Where  sev- 
eral tenants  in  common  are  sued, 
under  that  act,  by  a  co-tenant  for 
partition,  any  one  who  has  made 
improvements  on  the  estate  may 
set  up  his  equity  by  cross-com- 
plaint, for  an  allowance Ibid. 

4,  Same. — Where  one  tenant  in  com- 
mon has  laid  out  money  in  im- 
provements on  tho  estate,  a  court 
of  equity  will,   in  making  parti- 

.tion,  assign  to  him  that  part  of  the 
premises  on  which  the  improve- 
ments have  been  made,  or,  before 
making  the  partition,  it  will  direct 
an  account,  and  that  a  suitable 
compensation  be  made  for  tho  im- 
provements  ..,,Ibid. 

5.  Same. — ^To  entitle  a  tenant  in 
common,  on  a  partition  in  equity, 
to  an  allowance  for  improvements 
made  on  the  premises,  it  does  not 
appear  to  be  necessary  for  him  to 
show  the  assent  of  his  co-tenants 
to  such  improvements,  nor  a  prom- 
ise on  their  part  to  contribute  their 
share  of  the  expenses,  nor  that 
they  were  requested  to  join  in  the 
improvements,  and  refused.... /^uf. 

PARTNERSHIP. 

See  Contract,  5. 

A  and  B  having  been  partners,  C 
purchased  the  interest  of  A  in  the 
firm,  agreeing  to  pay  one-half  of 
the  partnership  debts  of  A  and  B, 
and  B  and  0  then  formed  a  part- 


nership. Afterwards,  differences 
having  arisen  between  A,  on  tho 
one  part)  and  B  and  C,  on  the  other 
part,  they  submitted  the  differences 
to  arbitration,  and  an  award  was 
made  setting  forth,  inter  alioj  that 
C  had  purchased  from  A  an  undi- 
vided one-half  of  the  property, 
&c.,  of  the  firm  of  A  and  B,  and 
had  engaged  in  the  purchase  to 
pay  half  of  the  debts  of  said  firm, 
&c. 

Jleldy  that  the  partnership  debts  of 
A  and  B  did  not  become  debts  of 
the  firm  of  B  and  C,  cither  by  tho 
terms  of  the  agreement  between  B 
and  C,  or  of  the  award. 

Heldj  also,  that  it  was  competent  for 
tho  firm  of  B  and  C,  as  between 
themselves,  to  assume  the  debts 
of  tho  firm  of  A  and  B.  Ilyer  v. 
Norton 269 

PERJURE 

See  Criminal  Law,  81,  32. 

PLANK  ROADS. 

See  Turnpikes. 

1.  Assessment  of  DAMAOEb. — Title 
TO  Lands. — A  proceeding  before  a 
justice  of  the  peace  for  an  assess- 
ment of  damages,  under  the  act 
authorizing  the  construction  of 
plank,  macadamized  and  gravel 
roads,  does  not  involve  the  title  to 
real  estate.  Norrisiown^  ^c,  Turn' 
pike  Co,  et  al,  v.  Burket  etal..,     53 

2.  Same. — Construction  of  Stat- 
ute— Notice. — In  a  proceeding  • 
for  tho  assessment  of  damages, 
under  section  7  of  the  act  author- 
izing the  construction  of  plank 
roads,  &c.,  (1  O.  &  H.  474,)  if  tho 
owner  of  the  land  is  an  adalt,  and 

a  resident  of  the  county  where  tho 
land  is  situated,  ho  must  be  sum- 
moned to  appear  for  trial  before 
the  justice  within  ten  days;  but 
if  the  owner  be  a  minor,  having  a 
guardian  who  is  a  resident  of  the 
county,  the  summons  must  be  ser- 
ved on  the  guardian  at  least  ten 
days  before  tho  day  of  trial.... /&t(l. 
8.  Same. — In  such  case,  the  act  re- 
cognizes the  guardian  as  the  proper 
legal  representative  of  the  minor, 
and  the  guardian  being  properly 
notified,  no  fui'tUer  notice  to  the 
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ward  is  required.  But  if  there  bo 
no  guardian  resident  in  the  county 
upon  whom  process  can  bo  served, 
then  notice  must  be  given  to  the 
minor,  whether  a  resident  or  non- 
resident of  the  county,  by  posting 
written  notices  of  tho  time  and 
place  of  trial  in  thrco  of  tho  most 
public  places  in  the  township 
where'  the  land  is  8ituated.../&i^. 

4.  Same. — Section  8,  which  requires 
notice  to  bo  posted  in  all  cases 
where  the  owner  of  the  land  is  a 
minor,  construed  in  connection 
with  section  seven,  must  bo  held  to 
apply  only  to  .cases  where  tho  mi- 
nor has  no  guardian  resident  in 
the  county Ibid. 

5.  Same.  —  Trial  by  Jury.  —  The 
provision  in  the  plank  road  act  for 
tho  assessment  of  damages  in  the 
first  instance  by  viewers,  to  be  ap- 
pointed by  tho  justice,  is  not  in 
conflict  with  sec.  20,  art.  1,  of  the 
constitution,  which  provides  that 
"in  all  civil  cases  tho  right  of 
trial  by  jury  shall  remain  invio- 
late." On  appeal  to  the  Circuit 
Court,  the  issue  may  be  tried  by  a 
jury ^ «/6«/. 

PLEADIXa. 

1.  Promissory  Note. — A  complaint 
upon  a  promissory  note  must  con- 
tain an  averment  that  the  note  is 
unpaid.     Pace  et  al,  v.  Grove,.     26 

2.  Complaint. — The  plaintiff  can- 
not obtain  any  advantage  by  in- 
serting in  his  complaint  averments 
which  arc  not  necessary  to  make 
out  his  cause  of  action,  but  are  in- 
tended to  anticipate  the  defense. 
List  V.  Koriepeter 27 

8.  Defective  Complaint. — Prac- 
tice.— The  objection  that  the  com- 
plaint does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  is 
not  waived  by  a  failure  to  demur, 
but  may  be  presented  in  the  Su- 
premo Court  upon  appeal.  Board 
of  Com,  of  Miami  Co.  v.  Bochstet- 
ter 48 

4.  Former  Adjudication  — An 
answer  of  a  former  adjudication 
must  show  cither  that  the  matter 
in  controversy  was  actually  deter- 
mined in  the  former  suit,  or  that  it 
might  have  been  litigated  under  tho 
issues  then  joined.  Columbus  and 
SheU)ij  B.  B.  Co.  v.  WaUon  et  al.    50 


6.  Covkkaht  op  WARBAmnr. — 
Ejectment.  —  In  a  suit  by  A 
against  B,  upon  the  covenants  in  a 
conveyance  of  land,  the  breach 
alleged  was  that  one  C  had,  in  an 
action  of  ejectment  against  A,  re- 
covered the  land  on  a  paramount 
title,  whereby  A  was  evicted,  &c. 

Jleld^  that  the  complaint  was  not  bad 
on  demurrer,  for  not  alleging  that 
B  had  notice  of  the  ejectment  suit. 
Bkode  V.  Green 83 

6.  Special  Denial.  —  Where  tho 
general  denial  has  been  pleaded, 
it  is  not  error  to  sustain  a  demur- 
rer to  another  paragraph  of  the 
answer,  which  alleges  matter  in 
denial  of  that  which  it  would  be 
incumbent  upon  tho  plaintiif  to 
prove  to  maintain  his  action. «ii&i(f. 

7.  Plea  of  Usury. — It  is  not  neces- 
sary in  a  plea  of  usury,  under  the 
present  statute,  to  aver  that  tho 
unlawful  interest  was  corruptly 
reserved.  Cole  et  al.  v.  Bansemcr 
et  al 94 

8.  Replevin. — Suit  by  A  against  a 
sheriff  to  recover  the  possession  of 
personal  property.  Answer,  that 
the  property  belonged  in  fact  to  B, 
and  was  fraudulently  held  in  the 
name  of  A;  that  defendant^  as 
such  sheriff,  had  in  his  hands  an 
execution  against  A,  and  that  he 
had  seized  said  property  on  saill 
writ,  &c.  The  reply  to  the  answer 
was  incomplete,  being  as  follows : 
"That  each  and  every  allegation 
in  the  said  answer  contained." 
After  verdict  for  the  plaintiff,  the 
court  rendered  judgment  for  the 
defendant,  non  obstante  veredicto. 

Heldj  that  tho  answer  was  bad  for 
not  showing  that  the  execution  was 
against  tho  goods  and  chattels  of 
A.     Debord  v.  La  Hue 212 

9.  Foreign  Administrators. — Tho 
right  of  a  foreign  administrator  to 
sue  as  such  can  only  be  questioned 
by  a  plea  under  oath.  Jefferson- 
iiille  B.  B.  Company  v.  HendricH^ 
AdmW 228 

10.  Negligence. — A  complaint  for 
an  injury  suffered  by  a  passenger 
from  the  negligence  of  a  railroad 
company  should  contain  an  allega- 
tion that  the  plaintiff  did  not  con- 
tribute to  the  injury Ibid, 

11.  Promissory  Note. — ^Condition. 
— A  executed  to  B  a  writing  in  the 
form  of  a  promissory  note,  except 
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thftt  a  condition  was  annexed  that 
there  should  be  a  credit  allowed 
on  it  of  a  sum  equal  to  half  the 
amount  of  the  liabilities  of  a  co- 
partnership of  A  and  B,  existing 
at  and  up  to  the  date  of  tho  wri- 
ting.   In  a  suit  by  B  against  A,  on 
tho  instrument)  the  complaint  de- 
scribed the  instrument  as  a  prom- 
issory note,  without  noticing  the 
stipulation   for    a    credit,    other- 
wise than  by  making  a  copy  of 
the  instrument  part  of  the  com- 
plaint. 
Beldj  that  the  complaint  was  bad  on 
demurrer.     Hyer  v.  Norton,..,  269 
12.  Demurrer  to  Part  of  a  Para- 
ORAPn. — A  demurrer  will  not  lie 
to  a  part  of  a  complaint  consisting 
of  a  single  paragraph,   and    con- 
taining only  one  cause  of  action. 
The  objection  must  be  taken  either 
by  motion  or  answer.     O  Haver  ▼. 
SkidleTj  Guardian  of  Uiggina...  278 
18.  Divorce. — A  petition  for  divorce 
by  the  husband  contained  no  alle- 
gation that  the  plaintiff  was  with- 
out fault,  but  it  was  alleged  that 
the  peace  and  happiness  of  the 
family  were  destroyed  in  conse- 
quence of  the  Tiolent  temper  and 
misconduct  of  the  defendant. 
Held,  that  the  allegations  were  suffi- 
cient to  charge  t^e  fault  upon  the 
defendant.  Kenemery,Kenemer  880 

14.  Payment. — A  plea  of  payment 
need  not  allege  the  amount  paid, 
tho  date  of  payment,  or  the  person 
to  whom  payment  was  made.  De- 
muthy.  Doggy 841 

15.  Beal  Actiow. — Where  the  action 
is  to  quiet  title,  and  not  simply  to 
recover  the  possession  of  real  es- 
tate, it  is  proper,  if  not  absolutely 
necessary,  that  the  defendant 
should  specially  plead  all  matters 
in  confession  and  avoidance  of  the 
complaint.    Bunchy, Bwuih..,  400 

16.  CoMPLAiWT  —  Nbolioevge.— In 
a  complaint  for  damages,  alleged 
to  have  resulted  from  iHk'^  negli- 
gence of  the  defendant,  there  must 
be  an  averment  that  the  plaintiff 
was  without  fault.  ToUdo^  Wahaih^ 
^c,  R.  R.  Co.  V.  Bewn. 448 

17.  Complaint— Title  of  Cause.— 
A  complaint  commenced  as  follows : 
"  In  the  Court  of  Common  Pleas  of 
Huntington  county,  October  term, 
1868.  A  B  complains  of  C  D,  and 
says,"  &c. 

Vol.  XXVI.— 36. 


Held^  that  it  contained  sufficiently 
the  title  of  the  cause,  under  the 
49th  section  of  the  code.  Ammer- 
man  v.  Crosby ..^...  451 

PLEDGE. 

DEMAim     Before    Sale.  — Pur- 
chase BY  Pledgee.  — A,  being 
indebted  to  the  Cretcent  City  Bank, 
assigned    by    an    instrument    in 
writing  to  B,  who  was  cashier  of 
the  bank,  five  hundred  8hai*es  of 
the  stock  of  the  bank,  in  trust,  for 
the  purpose  of  securing  the  debt. 
B  was  not  described  in  the  writing 
as  cashier,  nor  did  he  sign  it  as 
such.    It  was    stipulated  in   the 
writing  that,  in  case  of  a  failure 
to  pay  the  debt  in  installments,  at 
specified  dates,  B  might  sell  the 
the  stock,  after  giving  twenty  days 
public  notice.    Suit  by  C,  to  whom 
A  had  sold  the  stock,  subject  to 
tho  payment  of  tho  debt  to  the 
bank,  alleging    a  tender   of   the 
amount  of  the  dobt^  and  a  refusal 
to  transfer  the  stock  to  him.     Ans- 
wer, that  upon  a  failure  to  pay  one 
installment  of  the  debt,  B,  after 
giving  the  notice  required,  had  sold 
tho  stock  to  the  bank. 
Held,  that  if  the  stock  was  held  by 
the  bank  as  a  pledge,  the  sale  was 
invalid,  first,  because  there  was  no 
demand  of  payment  before  sale, 
and  second,  because  the  pledgee 
became  the  purchaser.     The  Cret" 
cent   City  Bank  et  al,   v.    Cdrpen- 
<«■ 108 

PRACTICE. 

See  Criminal  Law.  Continitajioe. 
Partition  0  j-  Lands.  New  Tri- 
al. Justice  of  the  Peace. 
Jury,  4. 

1.  Burden  of  the  Issue. — ^Argu- 
ment.—When  the  burden  of  the 
issue  is  upon  the  defendant,  he  is 
entitled  to  open  and  close  the 
argument,  Liet  et  al.  v.  Korie- 
/>«<«• 27 

2.  Same.— The  plaintiff  cannot  ob- 
tain any  advantage  by  inserting^ 
in  his  complaint  averments  which 
are  not  necessary  to  make  out  his 
cause  of  action,  but  are  intended 
to  anticipate  the  defense Ibid, 
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3.  IireXKUCTIONS. — PRESXTHED  COB- 

KECT. — When  the  eyidence  is  not 
in  the  record,  the  Supreme  Court 
will  presume  that  the  instructions 
given  by  the  court  below  were 
correct,  if  in  any  possible  state  of 
the  evidence  they  would  have  been 
correct Ibid. 

4.  Defective  Complaint. — The  ob- 
jection that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  is  not  waived 
by  a  failure  to  demur,  but  may  be 
presented  in  the  Supreme  Court 
upon  appeal.  Board  of  Com,  of 
Miami  Co,  v.  Hoehtteiter 48 

6.  Reyebsal  of  Judgment.  —  A 
judgment  will  not  be  reversed  for* 
an  error  in  sustaining  a  demurrer 
to  a  paragraph  of  an  answer,  if 
all  the  evidence  admissible  under 
such  paragraph  was  admissible 
under  another  paragraph  pleaded. 
JEvaruville  and  Craw/ordsviUe  R.  R, 
Co.  V.  Baum 70 

6.  CoKRECT  Result. — When  a  ver- 
dict is  clearly  right  upon  the  evi- 
dence, the  Supremo.  Court  will  not 
reverse  the  judgment,  though  the 
court  below  may  havo  erred  in  tho 
instructions  given  to  tho  jury. 
Lafayette  and  Indianapolis  R.  R, 
Co,  v.  Adanu 7G 

7.  Reformation  of  Contract. — 
Since  the  adoption  of  the  code  of 
1852,  in  a  suit  for  a  broach  of  a 
written  contract,  a  mistake  in 
the  instrument  may  bo  corrected. 
Rhode  V.  Green 83 

8.  Abstract  of  Record. — A  com- 
pliance with  the  10th  rule  of  tho 
dourt,  requiring  abstracts  of  the 
record  to  bo  filed  by  the  appellant, 
will  be  insisted  on.  Malott  v.  The 
State 93 

9.  Supreme  Court. — An  objection 
which  has  not  been  presented  to 
the  court  below  will  not  be  noticed 
in  the  Supreme  Court.  Marcus  v. 
The  State 101 

10.  Injunction  Bond. — Approval 
of. — Where  it  appears  from  the 
record  that  on  the  hearing  of  an 
application  for  an  injunction,  the 
complaint,  the  affidavit  thereto  at- 
tached, and  the  bond  were  read, 
and  an  injunction  was  thereupon 
granted  by  the  court,  it  will  be 
presumed  that  the  bond  was  ap- 
proved. Patterson-et  al,  v.  Stair  ei 
oi 137 


11.  Nominal  Damages.— New  Tri- 
al.— An  omission  to  assess  nomi- 
nal damages,  where  there  is  a  mere 
technical  right  to  recover,  is  no 
ground  for  a  new  trial.  Hudspeth 
V.  Alien  etal 166 

12.  Evidence. — When  a  witness  has 
been  examined  by  the  plaintiff  in 
chief,  he  cannot,  after  the  defend- 
ant has  offered  evidence  to  contra- 
dict what  the  witness  has  said,  re- 
call the  witness  simply  to  repeat 
what  he  said  in  his  first  examina- 
tion  Ibid. 

13.  Defect  of  Parties.— Demub- 
BER.— 'A  demurrer  to  a  complaint 
on  the  ground  that  the  complaint 
does  not  stato  sufficient  facts,  &0., 
will  not  present  the  question 
whether  other  parties  ought  not  to 
havo  been  joined  as  defendants. 
lAitle  V.  Johnson 170 

14.  Supreme  Court.— Preponder- 
ance OF  Evidence. — The  Supreme 
Court  will  not  reverse  a  case  be- 
cause a  mere  preponderance  of 
the  evidence,  as  it  appears  in  the 
record,  seems  to  be  against  the 
judgment.  Medler  v.  The  State  ex 
rel.  Dunn, 171 

15.  Jury. — Poll  of. — The  answer 
made  by  a  juror  when  polled  is  a 
part  of  tho  proceedings  of  tho 
court,  and  should  be  shown  by  a 
bill  of  exceptions Ibi<L 

16.  Bastardy. — In  a  prosecution 
under  tho  bastardy  act,  the  court 
below  refused  to  hear  evidence  as 
to  the  amount  of  money  necessary 
to  maintain  tho  child. 

Held,  that  this  court  will  not  inter- 
fere in  such  cases,  unless  the 
amount  allowed  is  such  as  to  show 
an  abuse  of  discretion Ibid. 

17.  Assignment  of  Errors. — The 
rule  requiring  the  filing  of  an  ab- 
stract was  not  intended  to  relieve 
the  appellant  from  the  necessity 
of  assigning  errors.  Maulden  et 
al.  V.  Runt/an 175 

18.  Guardian's  Bond. — Suit  on. — 
An  action  upon  a  guardian's  bond 
is  properly  brought  on  the  relation 
of  the  successor  of  the  defaulting 
guardian.  Blackwell  v.  The  State 
ex  ret.  Simpson,  Guardian,  &c«..  204 

19.  Failure  to  Reply. — A  failure 
to  reply  to  a  bad  answer  does  not 
entitle  tho  defendant  to  judgment. 
Debard  Y.  La  Hue 212 
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20.  JiTDGE  Pro  Tempore. — ^Where  a 
Judge  pro  tempore  has  presided  at 
a  trialf  the  minutes  of  the  proceed- 
ings should  be  signed  by  him,  but 
if  signed  by  the  regular  judge,  the 
irregularity  does  not  render  the 
proceedings  void.  Kambieskei/  r. 
The  State 225 

21.  Same. — The  judge  of  the  Wayne 
Circuit  Court,  being  unable  to  at- 
tend on  the  first  day  of  the  term, 
wrote  to  the  clerk  of  said  court 
directing  him  to  procure  the  judge 
of  the  Court  of  Common  Pleas  to 
preside  and  charge  the  grand 
jury.  The  letter  was  delivered  to 
the  Common  Picas  judge,  and  he, 
as  requested,  presided  in  the  (J)ir- 
CTiit  Court  until  the  arrival  of  the 
regular  judge. 

Seld,  that  the  appointment  was  in 
substantial  compliance  with  the 
statute. 

Held,  also,  that  it  was  competent  for 
the  court  to  order  the  letter  of  ap- 
pointment to  be  entered  upon  the 
minutes  nunc  pro  tune Ibid, 

22.  Amendment. — ^Where  a  case 
has  been  appealed  from  a  justice 
of  the  peace  to  the  Circuit  Court, 
it  is  not  error  to  allow  the  plain- 
tiff in  the  latter  court  to  amend 
his  complaint,  by  increasing  the 
amount  of  his  demand,  provided 
it  is  not  increased  to  an  amount 
beyond  the  jurisdiction  of  the 
justice.     Miller  Y.  Beat 234 

23.  SAME.—CosTs.-The  court  may,  in 
such  case,  make  such  order  as  to 
costs  as  may  be  just Ibid. 

24.  Excusable  Keolect — Abuse 
OP  Discretion. — Section  99  of  the 
code  gives  to  the  lower  courts  a 
discretion  to  relieve  a  party  from 
a  judgment  taken  against  him 
through  his  mistake,  &c.,  and  the 
Supreme  Court  will  not  review  the 
exercise  of  this  power,  unless  that 
discretion  has  been  plainly  abused. 
Cooper  V.  Johnson 247 

26.  Motion  to  Set  Aside  a  De- 
fault.— An  affidavit  filed  in  sup- 
port of  a  motion  to  set  aside  a  de- 
fault, can  only  be  made  part  of  the 
record  by  a  bill  of  exceptions. 
Whiteside  v.  Adams 250 

26.  Defect  of  Parties. — An  objec- 
tion to  a  complaint  for  a  defect  of 
parties  must  first  bo  made  in  the 
court  below •*........ Ibid, 


27.  Service  of  Process.— Default. 
— Where  a  judgment  has  been  ta- 
ken by  default,  an  objection  to  the 
service  of  process  must  be  made 
the  ground  of  an  application  io 
be  relieved  from  the  judgment,  be- 
fore it  can  be  noticed  in  the  Su- 
preme Court Ibid. 

28.  Appeal.--Replevin  Bail.  —  A 
defendant  in  a  judgment  is  not 
precluded  by  an  entry  of  replevin 
bail  from  prosecuting,  an  appeal. 
Eyer  v.  Norton 269 

29.  Bill  of  Exceptions.  —  Evi- 
dence.— A  bill  of  exceptions  pur- 
porting to  contain  the  evidence 
stated  that "  the  following  evidence 
was  before  the  court." 

Heldy  that  it  did  not  sufficiently  ap- 
pear that  all  the  evidence  was  set 
out.  Bender  et  al,  v.  The  State  ex 
rel,  Prettyman,  Trustee,  ^c 285 

80.  Failure  to  Default  a  Co- 
Defbndant.  —  Trial  Without 
AN  Answer. — Suit  against  three 
persons.  Two  of  them  appeared, 
and,  without  having  filed  an  ans- 
wer, went  to  trial ;  the  other  did 
not  appear,  and  no  default  was 
entered  against  him. 

Ileldy  that  as  the  defendants  went  to 
trial  below  without  objection,  they 
cannot  object  iathe  Supreme  Court 
that  the  case  was  not  disposed  of 
as  to  their  co-defendant. 

Jleldy  also,  that  the  failure  of  the 
defendants  appearing  to  plead  wae 
not  an  irregularity  of  which  they 
can  complain Ibid. 

81.  Infants. — Service  of  Process. 
— Where  there  are  infant  defend- 
ants it  must,  on  error,  affirmatively 
appear  that  process  was  duly 
served  upon  them,  and  that  a 
guardian  <id  litem  was  appoint 
ted  to  appear  and  answer  for 
them,  or  the  proceedings  will  be 
reversed.     Abdil  v.  Abdil 287 

32.  Judgment. — Reyiew, — A  com- 
plaint for  the  review  of  a  judgment 
is  in  the  nature  of  a  writ  of  error, 
and  a  second  complaint  to  review 
the  same  judgment*,  where  the  first 
one,  on  final  hearing,  has  resulted 
in  a  judgment  of  affirmance,  will 
not  be  allowed  Coen  et  al.  v. 
Funk .• 289 

33.  Supreme  Court. — Abstract. — 
An  appellant  will  be  deemed  to 
have  waived  all  errors  assigned  by 
neglecting  to  comply  with  rule  ten 
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of  the  Sapreme  Conrt,  reqnizing 
the  appellant  tofarnish  a  complete 
abstract  of  so  much  of  the  traxi»- 
etipt  as  is  necessary  to  present 
the  errors  assigned  and  relied 
upon.     Coxy,Behm 807 

S4.  Same.— The  appellee  cannot  waiye 
a  compliance  with  the  rulo.../&t(2. 

80.  Same. — An  index  to  the  record 
will  not  bo  accepted  in  place  of 
the  abstract Ibid. 

86.  Costs. — Where  sereral  issues  lire 
joined,  and  some  of  them  are  found 
for  the  plaintiff  and  some  for  the 
defendant-,  the  party  in  whose 
favor  each  issue  is  determined  is 
entitled  to  recover  costs  upon  that 
issue.    SidnerT.Spaugk 817 

87.  SxTPREME  Court.— When  sub- 
stantial justico  has  been  done  be- 
low, tho  Supremo  Court  will  not 
reverse  the  judgment  for  errors  not 
r.iiccting  tho  substantial  rights  of 
tho  parties.   Anderson  r.  Coble.  329 

88.  New  Trial.— Whero  an  error 
occurring  at  the  trial  is  not  made 
the  ground  of  a  motion  for  a  new 
trial,  it  will  not  bo  noticed  on  ap- 
peal.   Lures  v.Boite 343 

89.  Separation  of  VV  itnessrs. — It 
is  error  for  tho  court,  under  an 
order  for  tho  separation  of  wit- 
nesses, to  exclude  a  party  to  the 
suit  from  the  court  room.  Larue 
V.  Ruuelletal 886 

40.  Instruction. — On  the  trial  be- 
low, the  court  instructed  tho  jury 
that  if  they  believed  certain  facts, 
which  were  recapitulated  in  the 
instruction,  they  must  find  for  the 
defendant,  thus  excluding  from 
consideration  other  evidence  tend- 
ing to  explain  and  avoid  tho  effect 
of  the  facts  recited. 

Eeldj  that  tho  instruction  was  ei*ro- 
neous Ibid, 

41.  Amendment. — Where  a  variance 
between  the  evidence  and  the 
pleadings  would  have  been  amend- 
able in  the  court  below,  it  will  be 
deemed  to  have  been  amended 
in  the  Supreme  Court  Uuli  v. 
Crrem - 888 

42.  Supreme  Court. — Where  the 
whole  evidence  is  not  in  the  record, 
the  Supreme  Court  will  assume 
that  such  facts  were  in  proof  as 
will  support  the  action  of  the 
court  below,  if  such  a  state  of  facts 
was  poseibU)....- ^.^ Ibid. 


48.  Objection  to  Process. — ^Wlien 

the  defendant  appears  and  ans- 
wers, without  objection  to  the  suf- 
ficiency of  the  process,  it  is  too 
late  afterwards  to  object  that  the 
summons  was  not  stamped.  Topf 
etaLY,  King 891 

44.  Mistake  in  Name. — A  mistake 
in  the  name  of  a  party,  which  was 
amendable  in  the  court  below,  will 
be  disregarded  in  the  Supreme 
Conrt,  as  not  affecting  the  sub- 
stantial rights  of  the  adverse 
party.  BoMmanetal.y.Gryhba.  419 

45.  Bill  of  Exceptions. — A  bill  of 
exceptions  is  necessary  to  present 
for  review  in  tho  Supreme  Court 
a  ruling  of  tho  court  below  strik- 
ing out  a  paragraph  of  an  answer. 
Ammerman  v.  Crosby 451 

46.  Objection  to  Evidence.— An 
exception  to  tho  admission  of  evi- 
dence must  show  that  the  ground 
of  the  objection  was  pointed  out 
or  stated  to  tho  court  below. ../6t(f. 

47.  Instructions. — Where  an  In- 
struction would  have  been  proper, 
if  coupled  with  other  matter  which 
ought  to  have  accompanied  it,  tho 
Supreme  Court,  in  the  absence  of  a 
showing;  to  tho  contrary,  will  ppc- 
Bumo  that  it  was  coupled  with  sucli 
matter.     Stull  v.  Howard. 4oG 

48.  Depositions. — Suppression  of. 
—By  the  statute,  (2  G.  &  H.,  sec. 
266,  p.  178,)  it  is  too  late  after  the 
trial  has  begun  to  object  to  the  rea- 
ding in  evidence  of  depositions 
which  contain  evidence  material 
to  the  party  offering  the  same,  un- 
less matter  not  disclosed  therein 
appears,  which  is  sufficient  to  au- 
thoriio  such  suppression Ibid, 

49.  Instructions. — Instructions  bas- 
ed on  a  hypothetical  case,  when 
tho  evidence  does  not  tend  to  make 
the  ease  supposed,  are  out  of  place, 
and  ought  not  to  be  given.  The 
JeffersonviUe  R,  R.  Co,  v.  Swift.  469 

60.  Assignment  of  Errors. — An 
objection  to  tho  form^  of  the  judg- 
ment below  is  not  presented  by  an 
assignment  of  error  as  follows: 
"The  court  erred  in  rendering 
judgment  for  the  plaintiff  below. 
Whitney  et  aU  v.  Lshmer  cf  oZ.  603 

PEINaPAL  AND  AGENT. 

Partksrsbip. — AOENCT. — ^A  being 
the  owner  of  a  number  of  land 
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varn&ts,  agreed  with  B  that  the 
latter  should  locate  the  warrants, 
and  take  the  agency  of  the  lands 
as  A'e  attorney,  and  sell  and  dis- 
pose of  the  same,  paying  all  neces- 
sary expenses  of  surreying  and 
recording  deeds.  The  title  was  to 
remain  in  A  until  the  lands  should 
be  sold,  and  the  first  proceeds  of 
sale  were  to  be  applied  to  re-im- 
borse  to  A  the  cost  of  the  land, 
with  ten  per  cent  interest;  af- 
terwards B  was  to  be  reimbursed 
for  expenses  paid  by  him,  and 
the  residue  of  the  proceeds  were 
then  to  be  equally  divided  be- 
tween A  and  B.  It  was  further 
agreed  that  B  was  to  be  the  sole 
agent  far  selling  said  lands ;  that 
they  should  all  be  sold  within  four 
years,  and  if  any  remained  unsold 
at  the  expiration  of  that  time,  that 
B  should  make  no  claim  to  any  in- 
terest in  such  lands.  B  further 
agreed  to  guarantee  to  A  the  re- 
turn of  his  capital,  with  interest. 
By  a  subsequent  contract  between 
the  same  parties,  in  reference  to 
other  lands,  it  was  agreed  that  B 
should  **take  the  agency  "  of  the 
latter  lands  upon  the  terms  men- 
tioned in  the  former  contract.  A 
died  before  the  expiration  of  the 
four  years,  and  before  all  the  lands 
had  been  sold. 

Heldj  that  the  contract  did  not  cre- 
ate a  partnership,  nor  did  it  invest 
B  with  any  equitable  interest  in 
the  land. 

Seldj  also,  that  the  relation  of  the 
parties  was  that  of  principal  and 
agent.  JBllttoorth  ei  al  v.  Pome- 
Toyetal 158 

PRINCIPAL  AND  SUBETY. 

See  StmETT. 

PROMISSORY  NOTES. 

1.  Pleadikq. — A  complaint  upon 
a  promissory  note  must  contain 
an  averment  that  the  note  is  un- 
paid.   Pace  ei  al  v.  Orove 26 

2.  SoKBTY. — Suit  upon  a  promissory 
note.  Answer,  by  one  of  the  de- 
fendants, that  he  was  merely  a 
surety  on  the  note,  and  that  the 
payee  had,  without  his  knowledge, 
taken  another  note  from  the  prin- 
cipal, for  interest  on  the  amount 


of  the  first  note,  at  the  rate  of 
fourteen  per  cent,  per  annum. 

Eeldj  that  a  mere  failure  to  giyo  in- 
formation, unasked,  as  to  the  other 
note,  did  not  constitute  a  frauu 
upon  the  surety.  Ooats  v.  McKcc  ct 
al 223 

8.  Married  Woman. — To  an  action 
upon  a  promissory  note  against  hus- 
band and  wife,  the  latter  answered 
that  she  signed  the  note  as  surety 
for  her  husband,  and  that  the  con- 
sideration of  the  note  did  not  more 
to  her,  or  to  her  separate  estate. 

Held,  that  the  answer  was  good..75ie?. 

4.  Pleading.— Condition.— A  execu- 
ted to  B  a  writing  in  the  form  of  a 
promissory  note, except  that  acondi- 
tion  was  annexed  that  there  should 
be  a  credit  allowed  on  it  of  a  sum 
equal  to  half  the  amount  of  the 
liabilities  of  a  co-partnership  of 
A  and  B,  existing  at  and  up  to  the 
date  of  the  writing.  In  a  suit  by 
B  against  A  on  the  instrument,  tho 
complaint  described  the  instru- 
ment as  a  promissory  note,  with- 
out noticing  the  stipulation  for  a 
credit,  otherwise  than  by  making  a 
copy  of  the  instrument  part  of  the 
complaint. 

Held,  that  the  complaint  was  bad  ou 
demurrer.    Hji/er  v.  Norton^.,,  269 

6.  Form  of  Instrument  wot  Con- 
CLUSIVB. — As  between  the  parties 
liable  upon  a  promissory  note  or 
bill  of  exchange,  the  form  of  tho 
instrument  is  not  conclusive,  but 
their  actual  relations  may  bo 
shown  by  parol  to  be  other  than 
they  appear  to  be.  Lacy  v.  Lof- 
ton   324 

6.  Garnishment. — ^In  the  case  of 
commercial  paper,  before  a  judg- 
ment can  be  rendered  against  the 
garnishee  defendant,  the  plaintiff 
must  show  that  the  paper  has  ma- 
tured, and  that  at  the  time  of  ma- 
turity it  was  held  by  the  attach- 
ment defendant,  or  that  it  was  not 
in  the  hands  of  a  bona  fide  holder. 
CLeneay  et  al.  v  The  Junction  It.  It. 
Co 375 

7.  Failure  ov  Consideration. — 
Suit  upon  a  promissory  note.  An- 
swer, that  the  consideration  of  the 
note  had  failed  in  this,  that  said 
note  was  given  for  a  part  of  the 
price  of  a  grain  warehouse,  &c., 
purchased  by  defendant  of  plain- 
tiff; that  at  the  time  of  said  sale  the 
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plaintiff  had  an  agency  for  another 
party  to  buy  grain  on  commiBsion 
at  said  warehouse,  and  by  the 
terms  of  the  salo  was  to  transfer 
said  agency  to  defendant,  which 
ho  had  failed  to  do,  &c^  and  that 
if  said  agency  had  been  transfer- 
red, defendant  could  have  made, 
during  that  grain  season,  $400, 
the  amount  of  the  note  sued  on. 
Held,  that  as  the  agency  was  for  no 
determinate  period,  and  depended 
upon  the  will  of  another,  there 
was  no  method  by  which  its  value 
could  bo  estimated,  and  hence  the 
answer  was  bad.  Burr  v.  Wil- 
son  ., — ^..^ 889 


RAILROADS, 

1.  Specific  Pebformancb.— Oattlje 
Guards. — A  suit  for  specifio  per- 
formance will  not  lie  upon  a  cov- 
enant by  a  railroad  company  to 
maintain  and  keep  in  repair  the 
cattlo  guards  upon  the  land  of  the 
plaintiff.  Columbus  and  Shelby  R, 
R.  Co.  T.  WaUon  et  al 60 

2.  Willful  Trespass  of  Sbrvakt. 
— ^For  a  willful  and  malicious  tres- 
pass of  a  servant,  not  commanded 
or  ratified  by  the  master,  but  per- 
petrated to  gratify  the  private 
malice  of  the  servant,  under  mere 
color  of  discharging  the  duty 
which  he  hto  undertaken  for  his 
master,  no  action  will  lie  against 
tho  master.  FvannilU  and  CraW" 
fordsville  R,  R.  Co.  v.  Baum....     70 

8.  Sake. — But  if  the  act  of  tho  ser- 
vant was  necessary  to  accomplish 
the  purpose  of  his  employment, 
and  was  intended  for  thai  purpose, 
then  it  was  Implied  in  the  employ- 
ment, and  the  master  is  liable, 
though  the  servant  may  have  exe- 
cuted it  willfully  and  malicious- 
ly  Ihid. 

4.  Same.  —  Corporations.  —  These 
rules  apply  equally  to  corpora^ 
tions  as  to  private  individualsl/&td 

5.  Same. — Suit  against  a  railroad 
company  for  a  trespass  committed 
by  a  servant  of  tho  company.  The 
complaint  alleged  that  the  plaintiff 
had  paid  his  fare  and  was  seated 
in  the  car,  when  he  was  violently 
assaulted  and  beaten,  and  ejected 
firom  the  car,  by  a  servant  of  the 


company;  that  the  dnty  and  em- 
ployment of  said  servant  was  to 
provide  seats  for  passengers  and 
exorcise  care  for  their  comfort^ 
and  that  he  then  had  charge  of 
said  car,  and  committed  said  tres- 
pass in  tho  course  of  his  business 
as  such  servant. 
Eeld^  that  the  expulsion  "of  the  plain- 
tiff from  theear,  where  he  lawfully 
was,  if  done  without  unnecessary 
violence,  would  give  a  right  of  ac- 
tion against  the  company,  and  as 
this  state  of  facts  might  have  been 
proved  under  the  allegations  of 
tho  complaint,  a  demurrer  to  the 
complaint  was  correctly  over- 
ruled  Ibid. 

6.  Neoliqencb. —  Recklessness. — 
Where  the  negligence  of  tho  defend- 
ant is  so  gross  as  to  imply  a  disre- 
gard of  consequences,  or  a  willing- 
ness to  inflict  the  injury,  the  plain- 
tiff may  recover,  though  he  be  a 
trespasser,  or  did  not  use  ordinary 
care  to  avoid  the  injury.  Lafay- 
tiU  and  Indianapolis  R.  R.  Co.  v. 
Adams^..,** ^....^.     76 

7.  Common  Carriers.— Suit  to  re- 
cover the  value  of  goods  shipped 
by  rairoad  from  Cincinnati  to  Kth- 
homo.  Tho  goods  were  saffely  car- 
ried to  KokomOj  and,  the  consignee 
not  being  present  to  receive  them, 
were  there  stored  in  the  company's 
warehouse,  which  was  reasonably 
secure.  During  tho  night,  tho 
goods  were  destroyed  by  some  un- 
known person,  who  entered  the 
warehouse  through  a  grain-shoot. 

Held,  that  the  liability  of  tho  rail- 
road company  as  a  common  carrier 
was  terminated  when  the  goods 
were  discharged  from  the  oars  and 
stored  in  the  warehouse. 

HeU  also,  that  as  ordinaiy  care  was 
exercised  in  the  keeping  of  the 
goods,  the  company  was  not  liable 
for  the  loss.  The  Cincinnati  and 
Chicago  Air  Line  Railroad  Co,  v. 
MeCool 140 

8.  Service  of  Process  on. — ^Tho 
law  of  1861,  (Spec.  Sess.,  p.  78,) 
which  required  fifteen  days  service 
of  process  upon  railroads,  where 
the  principal  office  of  the  company 
was  without  the  State,  is  repeal^ 
by  the  act  of  1868,  (Acts  1868,  p. 
25.)  The  Toledo,  Isogantpori  and 
BurUngian  R,  R.  Co.  v.  Skioelif.  181 
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9.  OABBXBBflTOVPAfiBEKaEBS.— I7%Q- 

LIOBNCB. — Carriers  of  passengers 
arcr  only  liable  for  negligencei  and 
are  not  insurers  of  the  safety  of 
their  passengers.  They  are  re- 
quired to  exercise  the  highest  de- 
gree of  care,  and  are  responsible 
for  the  slightest  neglect.  Jeffer^ 
aonviUe  R,  R,  Oo.  ▼.  Hendrickt^ 
AdmW 228 

10.  Same. — MTmrALNEOLiaENCE.-- 
7he  passenger  is  also  bound  to  use 
ordinary  care  to  aToid  injury,  and 
if  by  a  failure  to  do  so  he  directly 
contributes  to  the  injury,  he  can- 
not recover Ibid. 

11.  Sams.  —  Plsadino.  —  A  com- 
plaint for  an  injury  suffered  by  a 
passenger  from  the  negligence  of 
a  railroad  company  should  con- 
tain an  allegation  that  the  plaintiff 
did  not  contribute  to  the  inju- 
ry  Ibid. 

12.  Same. — Keqliosnce. — ^It  Is  the 
duty  of  those  having  charge  of  a 
railroad  train  to  stop  it  at  &e  sta- 
tions a  sufficient  time  to  enable  pas- 
sengers to  leave  the  train,  and  it 
is  carelessness  for  a  passenger  to 
attempt  to  leave  the  train  while 
it  is  in  motion.. Ibid, 

13.  Same. — If  the  train  should  be 
started  again  while  the  passenger 
is  in  the  act  of  leaving  it,  and 
without  giving  him  a  reasonable 
time  for  that  pnrpose,  and  an  in- 
jury should  result,  tiie  company 
would  be  liable lUd, 

14.  Oattle-Pits.— The  duty  of  plac- 
ing suitable  cattle-pits  at  the 
ordssings  of  highways,  &c.,  results 
from  the  requirement  that  a  rail- 
road shall  be  "securely  fenced," 
if  the  company  would  avoid  lia- 
bility for  animals  killed.  Indian- 
apoliSj  PitUburgh  and  Cleveland  R. 
R,  Co,  V.  IrUh 2G8 

15.  Sams. — ^When  the  usual  and 
ordinary  cattle-pit  has  been  con- 
structed, as  near  the  highway  as 
can  conveniently  bo  done,  the 
company  is  not  liable,  without 
proof  of  negligence,  for  an  injury 
happening  to  an  animal  between 
the  highway  and  the  pit Ibid, 

16.  Injttrt  to  Animals. — A  rail- 
road company  is  not  liable  for  an 
animal  killed  on  the  track  at  a 
point  where  the  company  was  not 
bound   to   fence,   unless   it   was 


killed  by  the  gross  negligence  or 
willful  misconduct  of  tho  com- 
pany's agents.  Indianapolis  and 
Cincinnaii  R,  R,  Oo.  v.  McClure.  870 

17.  Mutual  Negliqbncb. — Excep- 
tion TO  General  Rule. — The 
general  rule  that  a  plaintiff  can- 
not recover  if  his  own  negligence 
contributed  to  the  injury,  is  subject 
to  this  exception :  If  the  wrong  on 
the  part  of  the  defendant  is  so 
wanton  and  gross  as  to  imply  a 
willingness ,  to  inflict  the  injury, 
the  plaintiff  may  recover,  notwith- 
standing his  own  ordinary  neglect. 
And  this  is  always  to  be  attributed 
to  the  defendant,  if  he  might  have 
avoided  injuring  the  plaintiff 
notwithstanding  his  own  negli- 
gence  Ibid. 

18.  Injury  to  Passengers. — ^Where 
a  passenger  voluntarily  leaves  a 
train  of  cars  while  in  motion, 
simply  to  avoid  being  carried  be-  * 
yond  the  station  where  he  desires 
to  stop,  and  in  doing  so  receives 
an  injury,  his  own  negligence  is 
the  proximate  cause  of  the  injury, 
and  he  cannot  recover  against  the 
company,  though  the  conductor 
was  also  in  fault  in  not  stopping 
the  train.  The  Jeffertonville  R.  R. 
Co.  V.  Sitn/t 469 

19.  Same. — Nor  is  it  sufficient  to 
charge  the  company  in  such  case 
that  the  conductor  advised  the 
passenger  that  he  could  safely 
jump  from  the  train* Ibid. 

20.  Same.  —  Quoere,  whether  there 
could  be  a  recovery  if  it  appeared 
that  the  passenger  left  the  train  in 
pursuance  of  the  direction  or  com- 
mand of  the  conductor Ibid. 

21.  Letters  of  Administration. 
—  Revocation  op.  —  A  railroad 
company  against  whom  an  action 
is  being  prosecuted  by  an  admin- 
istrator to  recover  damages  for  an 
injury  causing  the  death  of  the 
intestate,  has  such  an  interest  as 
to  make  it  a  competent  party  to 
petition  the  court  for  a  revocation 
of  the  letters  of  administration. 
The  JeffertonviUe  R.  R.  Co.  v. 
Swayn^t  Adm'r 477 

22.  Action  for  Causing  Death. — 
A  claim  for  damages  for  causing 
the  deatli  of  a  party  is  not  assets  of 
the  deceased,  within  the  meaning 
of  the    statute    authorizing   the 
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granting  of  letters  of  administra- 
tion, &c>..«^ ^>,.>..»^.^.JW. 

RECKLESSNESS. 

See  NnoLzamroB,  2. 

RECO0NIZANGE. 

See  The  Stale  e.  Moore,  246. 

REGOBDEB. 

BXC0BDBS*8  FXES.— EnTRT  BoOK. — 

Tho  recorder  is  not  entitled  to  any 
allowance  from  the  county  for 
keeping  up  the  entry  book.  The 
entry  required  by  law  upon  that 
book  is  a  part  of  the  labor  of  re- 
cording tho  instrument^  and  is 
compensated  by  the  fee  allowed  for 
that  serrice.  Hand  ▼.  TJie  Board 
qf  Cammieeionert  of  Tippecanoe 
Countif..^ ^  ,.^ 179 

BEDEMPTION. 

See  Sheriff's  Salx,  4. 

BEFOBMATION  OF  CONTBACTS. 

See  Contracts.  1. 

REPLEVm. 

1.  Verdict. — The  objection  that  a 
complaint  in  replcTin  does  not  al- 
lege the  Talue  of  the  property  is 
cured  by  a  verdict  assessing  dam- 
ages to  the  plaintiff  for  the  deten- 
tion thereof     Bales  t.  Scott,,.  202 

2.  Form  of  Judomext. — In  an  ac- 
tion of  replevin,  if  tho  finding  is 
for  the  plaintiff,  the  judgment 
should  be  in  the  altematiTo,  that 
tho  plaintiff  recover  the  possession 
of  the  property,  or  the  value 
thereof,  in  case  a  delivery  n  cannot 
be  had,  together  with  the  damages 
assessed  for  tho  detention  Uiere- 
of Ibid. 

3.  PoRM  OP  Execution. — Ezeeu- 
tioD  should  issue  in  tho  language 
of  tho  statute,  requiring  the  sher- 
iff to  deliver  the  property  and  col- 
lect the  damages  for  the  detention 
of  the  same,  or,  if  a  delivery  of 
the  property  cannot  be  had,  to  col- 
lect the  value  thereof  and  dama- 
ges  Ibid, 


4.  Suit  ov  BomtK— Where,  in  an  a<y. 
lion  of  repleviui  tlie  defendant  has 
Judgment  for  a  return  of  the  prop- 
erty, but  the  value  of  the  property 
is  not  ascertained  by  the  verdict 
of  the  jury,  as  the  statute  requires, 
the  defendant  may  still  have  hia 
action  on  the  bond  to  recover  the 
value  of  the  property.  Whitney  v. 
Lekmer  etal 503 

5.  Same. — The  statute  which  re- 
quires the  jury  to  assess  the  value 
of  the  property  in  such  cases,  and 
provides  that  the  judgment  may 
be  in  the  alternative,  for  the  re- 
turn of  the  property,  or  for  its 
value  in  case  a  return  cannot  be 
had,  provides  a  new  remedy,  but 
does  not  destroy  the  remedy  at 
common  law,  by  a  suit  upon  the 
bond  for  a  breach  of  its  condi- 
tion. ..-«..«.  ...^ .•^•—^^»,Ibid, 

RES  ADJT7DICATJE. 

It  is  only  the  matters  involved  in 
the  issues  made  by  the  pleadings 
in  a  cause  that  are  considered 
Dimean   v.    Hoi- 


comb  . 
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1.  Defobitiok. — BxvEEinB  Stamp. — 
The  certificate  of  the  officer  taking 
a  deposition  is  not  subject  to  stamp 
duty.    Prather  v.  PriUhard,..    65 

2.  Appeal  Bond. — ^The  bond  given 
on  appeal  from  the  judgment  of  a 
justice  to  the  Circuit  or  Common 
Pleas  Court  does  not  require 
a  revenue  stamp.  Violei  v. 
Heath — « 178 

8.   BETBNUB8TAJiP.-APPEAI.B0ia>. 

— No  revenue  stamp  is  required 
upon  the  appeal  bond  given  on 
appeal  from  a  justice  of  the  peace. 
Anderson  v.  Coble 829 

4.  Appeal.— BsyxNUB  Stamp.— No 
writ  or  process  is  required  on  ap- 
peal from  a  justice  of  the  peace, 
and  hence  no  stamp  is  necessary 
under  the  revenue  law.  Tcpf  et 
al,  V.  King 891 

5.  Pbactioe.— Objection  to  P»o- 
GS88. — ^When  the  defendant  ap- 
pears and  answers,  without  objeo- 
tion  to  the  sufficiency  of  the  pro- 
cess, it  is  too  late  afterwards  to 
object  that  the  summons  was  not 
stamped  ................ *Zbid» 
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BEVIEW. 

Of  JCvJ^mmt    See  JtmoMEXT,  6. 
REWARD. 

OJTIBOF.— VOLtrKTAEYSEEVICE.— 

OompUint  in  two  paragraphs.  The 
first  alleged  that  the  defendant, 
haying  had  a  horse  stolen  from 
him,  published  a  hand-bill  offering 
a  reward  of  $50  for  the  return  of 
the  horse,  and  that  thereupon  the 
plaintiff  recoTered  and  restored 
the  horse.  The  second  paragraph 
alleged  the  larceny  of  the  horse, 
and  that  the  plaintiff  recovered 
him  from  the  thief  and  returi^ed 
him  to  the  defendant,  who,  in  con- 
sideration thereof,  promised  to 
pay,  &c.  A  demurrer  was  sus- 
tained to  the  second  paragraph, 
and  to  the  first  the  defendant  ans- 
wered, that  at  the  time  the  plain- 
tiff recoTered  and  restored  tho 
hprse,  he  did  not  know  of  the  offer 
of  the  reward. 

Weldy  that  the  second  paragraph  of 
the  complaint  was  bad  for  want  of 
an  averment  that  the  service  was 
rendered  at  the  request  of  the  de- 
fendant 

Meldf  also,  that  the  answer  was  bad, 
as  a  knowledge  of  the  offer  of  the 
reward  before  the  service  was 
rendered  was  not  essential.  Daio- 
kins  Y.  Sappington 199 


RIPARIAN  PROPRIETOR. 
See  Wateb-Cou&sks. 

1.  Canals. — ^Rights  of  the  Own- 
ers OF  THE  Soil.— The  canals  con- 
structed under  the  internal  im- 
provement law  of  1836  were  built 
for  navigation,  and  to  furnish 
hydraulic  power,  and  tho  proprie- 
tor of  tho  soil  is  entitled  to  every 
use  to  which  the  land  can  be  ap- 
plied consistently  with  an  ease- 
ment for  the  purposes  named. 
Edgerton  et  aL  v.  Huff. 85 

2.  Same. — Right  to  Take  Ice. — 
The  owner  of  the  fee  is  entitled  to 
take  ice  from  the  canal,  if  the 
taking  of  it  does  not  interfere 
with  navigation,  or  with  the  use 
of  the  water  for  hydraulic  pur- 
posea.....^ Ibid. 


BCHOOI^. 

See  Agadbmixb. 

Sides  on  Mortgage  Jo  School  Fund, 
See  Hqbtgaqes,  y. 

# 

L  Public  Schools.— TxACHEK.-^ne 
who  renders  services  as  a  teacher 
in  the  public  schools,  without  hav- 
ing procured  the  certificate  of 
qualifications  required  by  law, 
cannot  recover  for  such  services. 
Harrieon  Totonehip  of  Case  County^ 
T.  Conrad  eial 837 

2.  Tbaksfib  for  School  Pitbposeb. 
An  appeal  lies  to  tho  county  exam- 
iner from  tho  decision  of  the  town- 
ship trustee,  upon  the  application 
of  an  inhabitant  to  be  transferred 
for  school  purposes  to  another 
township,  and  this  remedy  being 
provided  by  statute,  a  mandate 
will  not  lie  against  the  trustee. 
FogU,  Trustee,  ^e.,  v.  Oregg....  846 

SCHOOL  FUND. 

Sale  on  Mobtqage  to. — ^The  law 
in  force  at  the  time  of  the  execu- 
tion of  a  mortgage  to  the  school 
fund  required  sixty  days  notice  of 
sales  for  the  non-payment  of  the 
principal  or  interest  of  the  loans. 
Tho  law  in  force  when  the  forfeit- 
ure occurred  and  the  sale  was 
mado  required  only  twenty-one 
days  notice. 

Heldf  that  a  sale  made  under  the  law 
in  force  at  the  time  of  the  forfeit- 
ure  and  sale  was  valid.  Jones  v. 
Hopkins, 450 

SEDUCTION. 

See  Cribcinal  Law.  7. 

SERVANT. 

See  Master  A2n>  SBBTAirr. 

SET-OFF. 

€f  one  Judgment  Against  Another, 

See  JtTDGMENT,    2. 

SHELLErS  CASE. 

1.  Rule  nr  Shelley's  Case. — ^As 
the  common  law  has  been  adopted 
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by  statute  in  this  State,  the  rule  in 
Skellerf9  case  is  binding  upon  the 
courts  as  a  law  of  real  property. 
Sieeloffet  al,  7.  Redman's  AdmW  251 

2  Samb.-«-Dbti8B8. — ^A  dsTise  to  one 
"for  his  use  and  benefit  during 
his  life,  and  then  to  his  heirs  and 
assigns/'  Is  within  the  rule  in 
Shelley's  case Ibid. 

8.  Same.  —  Executory  Teust. — 
But  where  there  is  an  executory 
trust,  with  a  discretionary  power 
yest^  in  the  trustee,  the  rule  does 
not  apply Ibid. 

4.  Same.— Pebsonal  Propeett. — 
The  rule  applies  to  real  estate  only, 
not  to  personal  property, Ibid, 

SHERIFFS  SALES. 

1.  Pailtjee  of  Titlb. — A  purchaser 
of  real  estate  at  a  sheriff's  sale, 
whose  title  is  adjudged  bad  for  de- 
fects in  the  proceedings,  could  not 
maintain  an  action  at  law  against 
the  judgment  defendant  for  the 
price  paid  to  the  sheriff.  Hawkins 
V.  MiUer 173 

2.  Same.— Equity.— But  in  equity 
the  purchaser  may  recover  the 
money  paid  for  the  extinguishment 
of  the  defendant's  debt Ibid, 

3.  Failure  op  Title. — Where  the 
judgment  defendant  has  no  title 
whatever  in  the  lands  sold  at 
sheriff's  sale,  there  is  no  consider- 
ation for  the  promise  of  the  pur- 
chaser to  pay  the  purchase  money, 
and  where  a. bid  is  made  under  a 
a  mistake  of  fact  in  this  respect, 
the  bidder  is  not  bound  to  com- 
plete the  purchase.  If  the  pur- 
chase money  has  been  paid,  be 
may  recover  it  back  from  the 
judgment  defendant.  Julian  v. 
Beal 220 

4.  Equity  of  Redemption. — A  pur- 
chaser at  a  sheriff's  sale  of  the 
equity  of  redemption  succeeds  to 
the  rights  of  the  judgment  plain- 
tiff, and  may  redeem  as  against 
a  prior  incumbrancer,  before  fore- 
closure and  sale,  although  he,  or 
the  judgment  plaintiff,  may  have 
been  a  party  to  the  suit  for  fore- 
closure  Ibid. 

6.  Eyidekce. — The  introduction  in 
evidence  of  the  record  of  the  judg- 
ment only,  without  a  transcript 
of  the  record  of  the  proceedings 


in  the  case,  showing  jarisdiction 
in  the  court  rendering  the  judg- 
ment)  and  that  the  judgment  itself 
,,  was  within  the  relief  sought,  is 
^  not  a  sufficient  showing  of  title  in 
the  purchaser  at  a  sheriff's  sale 
under  the  judgment.  GUdewtU  v. 
Spaugh 8X9 

6.  NoTiCB. — Innocent  Purchaser. 
— Where  lands  are  sold  upon  a 
judgment  against  a  party  who  has 
only  a  naked  legal  title,  and  the 
person  holding  the  equitable  title 
is  in  possession  at  the  time,  such 
possession  is  constructive  notice  to 
the  purchaser Ibid. 

7.  Adjournment  of  Sale.-Notigc. 
— ^Where  after  notice  has  been 
given  of  a  sale  of  real  estate  on 
execution,  the  sale  is  enjoined,  it 
is  not  proper  to  give  oral  notice 
of  an  adjournment  to  another  day, 
and  after  the  dissolution  of  the 
injunction  to  sell  without  a  new 
publication.  In  such  case  tho 
notice  required  bjrthe  statute  must 
bo  given  de  novo.  Patten  v.  Stew^ 
art 896 

8.  Limitation.-Leqal  Disability. 
— ^The  phrase  "under  legal  disa- 
bilities," in  2  G.  &  H.,  sec.  215,  p. 
IGl,  includes  married  women,  per- 
sons under  tho  age  of  twenty-one 
years,  or  of  unsound  mind,  or  im- 
prisoned, or  out  of  the  United  States, 
Bauman  et  al.  v.  Orubbs 419 

9.  Same. — Where  a  party  is  under 
legal  disability,  when  the  cause  of 
action  accrues,  and  the  disability 
continues  to  the  time  of  trial,  such 
party  is  not  barred  by  the  statute 
of  limitations Ibid, 

SPECIAL  FINDINGS. 

See  Verdict,  4. 

SPECIFIC  PERFORMANCE. 

Cattle  Guards. — A  suit  for  specific 
performance  will  not  lie  upon  a 
covenant  by  a  railroad  company  to 
maintain  and  keep  in  repair  the 
cattle-guards  upon  the  land  of  the 
plaintiff.  Columbus  and  Shelby  R, 
R.  Co.y.  WaUonetaL 50 

STAMPS. 
See  Bevbkux  Law. 
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STATUTES    CONSTRUED, 

1.  Depectivb  Bonds. — ^The  sUtnte, 
(2  G.  &  H.  sec.  790,  p.  888)  was  in- 
tended to  cure  defectiye  bonds,  and 
to  impart  to  them  the  effect  which 
they  wonld  have  by  law  if  perfect^ 
but  it  cannot  bo  so  applied  as  to 
impart  to  an  instrument  an  effect 
distinctly  different  from  that 
which  was  actually  contemplated 
by  the  parties,  or  to  impose  a  lia- 
bility they  obviously  never  inten- 
ded to  assume.  Sturgis  et  al.  v. 
Rogers 1 

2.  CONTINUAKCES  IN  CRIMINAL  CA- 
SES.— Section  822  of  the  criminal 
code,  and  the  amendatory  act  of 
1866,  (Acts  1866,  p.  61,)  relate 
only  to  continuances  in  civil  cases. 
WaateU  v.  The  State 80 

8.  Iktebkal  Improvement  Law. — 
Construction  of. — The  legisla- 
ture, by  section  19  of  the  internal 
improvement  law  of  1886,  declared 
that  a  release  of  a  right  of  way 
was  all  that  was  required  by  the 
State  for  the  purpose  of  construc- 
ting the  public  works  contempla- 
ted by  that  act^  and  in  the  face  of 
this  declaration  it  was  not  in  the 
power  of  the  State  to  condemn  a 
greater  interest  than  a  mere  ease- 
ment.   Edgerion  et  al.  v.  Huff.    86 

4.  Same. — Section  6  of  the  act  of 
February  19,  1888,  "for  the  protec- 
tion of  the  canals  belonging  to  the 
State,"  &c.,  and  the  act  of  January 
19  1846,  for  the  sale  of  the  Wo- 
haah  and,  Erie  Canal,  &c.,  wcro  not 
intended  to  be  declaratory  of  the 
interest  held  by  the  State  as 
against  the  owners  of  the  soil../i^'J 

5.  Plahk  Roads — Assessment  oy 
Damages.  —  Notice. — ^In  a  pro- 
ceeding for  the  assessment  of  dam- 
a'ges  under  section  7  of  the  act 
authorizing  the  construction  of 
plank  roads,  &c.,  (1  G.  &  H. 
474,  ^  if  the  owner  of  the  land 
is  an  adult,  and  a  resident  of 
the  county  where  the-land  is  situ- 
ated, he  must  be  summoned  to 
appear  for  trial  before  the  justice 
within  ten  days ;  but  if  the  owner 
be  a  minor,  having  a  guardian 
who  is  a  resident  of  the  county, 
the  summons  mustr  be  served  on 
the  guardian  at  least  ten  days  be- 
fore the  day  of  trial.    NoTrUtown^ 


f€.j  Turtipiks  Cb,  et  al.  v.  Burket  et 
al ..., — «^^ 68 

6.  Same. — In  such  case,  the  aot  re- 
cogniies  the  guardian  as  the  prop- 
er legal  representative  of  the  mi- 
nor, and  the  guardian  being  prop- 
erly summoned,  no  further  notico 
to  the  ward  is  required.  But  if 
there  be  no  guardian  resident  in 
the  county  upon  whom  process  can 
be  served,  then  notice  must  be 
given  to  the  minor,  whether  a  res- 
ident or  non-resident  of  the  county, 
by  posting  written  notices  of  the 
time  and  place  of  trial  in  threo  of 
the  most  public  places  in  the  town- 
ship where  the  land  is  situated./&tJ. 

7.  Same. — Section  8,  which  requires 
notice  to  be  posted  in  all  cases 
where  the  owner  of  tho  land  is  a 
minor,  construed  in  connection 
with  section  7,  must  bo  held  to  ap- 
ply only  to  cases  where  the  minor 
has  no  guardian  resident  in  tho 
county Ihid. 

8.  Same.— Trial  by  Jury.— The 
provision  in  tho  plank  road  act  for 
the  assessment  of  damages  in  the 
first  instance  by  viewers,  to  be  ap- 
pointed by  the  justice,  is  not  in 
conflict  with  section  20,  art.  1,  of 
tho  constitution,  which  provides 
that  "in  all  civil  cases  the  right 
of  trial  by  jury  shall  remain  invi- 
olate." On  appeal  to  the  Circuit 
Court  the  issue  may  be  tried  by  a 
jury Ibid. 

9.  Penal  Statutes — Construction 
OF. — Penal  statutes  must  be  con- 
strued strictly.  Steele  v.  The 
State .• 82 

10.  Seduction. — ^In  a  prosecution 
for  seduction,  under  section  16,  (2 
G.  &  H.  441,)  the  jury  cannot  im- 
pose a  fine,  in  connection  with  im- 
prisonment in  the  county  jaiUi^'i. 

11.  Civil  and  Criminal  Circuit 
CouKTs. — ^The  act  approved  Dir- 
eetnber  20,  1865,  providing  for 
criminal  and  civil  circuit  courts, 
is  not  repugnant  to  tho  constitu- 
tion.    Combe  Y.  The  StaU 98 

12.  Sixteenth  Judicial  Circuit. 
'    — ^The  act,  approved  the  same  day, 

creating    the    sixteenth    judicial 

circuit  is  constitutional Ibid. 

18.  Partition  ot  Land.— Section 
five  of  tho  act  concerning  the  par- 
tition of  lands,  (2  G.  &  H.  862,) 
does  not  change  the  rights  of  ten- 
ants in  Gommon,  as  they  existed 
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before  the  passage  of  the  act. 
Martindale  t.  Alexander  ei  al.,,  104 

14.  Sams. — Pkactiob. — ^It  is  an  ap- 
plication to  proceedings  for  parti- 
tion, of  the  rale  of  the  code  which 
allows  the  equitable  as  well  as  the 
legal  rights  of  the  parties  to  be 
settled  in  a  single  action Ibid. 

16.  TuRNPiKB  Companies. — The  act 
of  MarchQy  1865,  "to allow  county 
commissioners  to  organize  turn- 
piko  companies,"  &c.,  (Acts  1865, 
p.  90,)  is  constitutional.  Goodrich 
V.  The  Winchester  and  Veerfield 
Turnpike  Co 119 

16.  Wbit  of  Assessment  or  Dam- 
AOES. — ^The  statute  providing  for 
the  writ  of  assessment  of  damages 
denies  tho  privilege  of  the  writ-, 
where  the  effect  of  granting  tho 
application  would  be  to  flow  water 
back  upon,  or  divert  it  from,  any 
mill  or  mill  works  already  erected, 
or  in  process  of  erection.  Miller 
etal,  T.  Siowman 143 

17.  Railroads.— Skevicb  of  Pro- 
cess ON. — The  law  of  1861,  (Spec, 
Sess.,  p.  78,)  which  required  fif- 
teen days  service  of  process  upon 
railroads,  where  the  principal  of- 
fice of  the  company  was  without 
the  State,  is  repealed  by  the  act 
of  1863,  (Acts  1863,  p.  25.)  The 
Toledo  Loganeport  and  Burlington 
R,  R,  Co,  V.  Shivelg 181 

18.  Fo&EioN  Administrators.  — 
Bight  to  Site. — Under  section  159, 
2  Q.  &  n.  528,  foreign  executors 
and  administrators  are  authorixed 
to  sue  in  tho  courts  of  this  State, 
in  like  manner  and  under  like  re- 
strictions as  residents.  Tho  last 
clause  of  that  section  relates  to 
the  evidence  of  the  right  to  sue  as 
such  executor  or  administrator, 
^hen  that  right  is  properly  put  in 
issue,  and  does  not  require  that  a 
copy  of  the  letters  should  be  filed 
in  the  olerk^s  office  of  the  county 
before  suit  is  commenced.  The 
JeffereonviUe  R.  R.  Co,  v.  Hendricks' 
Adm'r 228 

19.  Jitstice'b  Act.— Practice -Sec- 
tion 868  of  tho  code,  which  pro- 
vides that  judgment  may  be  given 
for  or  against  ono  or  more  of  sev- 
eral plaintiffs,  and  for  or  against 
one  or  moroof  several  defendants, 
&c.,  is  adopted  by  section  75  of  the 
juatioe's   aet,    and    governs    the 


practice  before  justices.     Fiigger- 
aldY.  Gtnteretal 238 

20.  Mxttual  Insurance  Companies. 
— ^Assessments. — Under  tho  law 
governing  mutual  insurance  com- 
panies, the  power  to  make  assess- 
ments upon  premium  notes  is  limi- 
ted by  the  amount  of  losses  sus- 
tained and  unpaid  at  tbe  time  of 
making  the  assessment.  The  Stn- 
nieeippt  Ineuranee  Co.  v.  Taft...  240 

21.  Same.  —  A  refusal  to  pay  an 
assessment  made  to  cover  tho  ex- 
penses of  the  company,  as  well  as 
losses  sustained,  gives  no  right  of 
action  upon  the  premium  note.Ibidu 

22.  Voluntary  AssioKMsyTS. — 
Schedule. — The  schedule  of  per- 
sonal property  required  by  section 
two  of  the  act  regulating  assign- 
ments for  the  benefit  of  creditors, 
(1  O.  &  H.  114,)  is  not  part  of  the 
indenture  of  assignment,  and  need 
not  be  recorded  with  it  in  the  re- 
corder's office.  Rlaek  v.  Weathers 
etal 242 

28.  Same.— The  object  of  the  act  is 
to  secure  an  equitable  distribution 
of  tho  debtor's  estate,  and  when 
the  indenture  of  assignment  con- 
forms to  the  requirements  of  the 
act,  and  there  has  been  a  substan- 
tial compliance  by  the  assignee, 
the  courts  should  not,  by  a  techni- 
cal construction  of  the  language 
of  the  act,  defeat  tho  evident  pur- 
pose of  the  legislature ^.,Jn>id. 

24.  Arson. — ^The  words  "building 
or  room,"  in  tho  statute  defining 
the  crime  of  arson,  are  limited  by 
the  words  "  occupied  as  a  shop,  or 
office  for  professional  business," 
and  in  an  indictment  for  burning 
a  building  or  room,  it  must  be 
averred  that  it  was  at  the  time  oc- 
cupied as  a  shop,  or  as  an  office  for 
professional  business.  The  State 
V.  aConnelL.: ^, — ..  266 

26.  Towns. — ^Election  of  Trus- 
tees.— Section  three  of  the  act 
providing  for  the  incorporation  of 
towns  (B.  S.  1843,  p.  888)  was  in- 
tended to  fix  the  term  of  office  not 
only  of  tho  trustees  first  elected, 
but  of  their  successors.  The  State 
ex  rel.  Alaop  v.  Huthand  et  al.  808 

26.  Dissolution  of  Town  CorpO' 
ration. — As  a  method  of  dissolv- 
ing the  corporation  is  pointed  out 
in  section  80  of  the  act,  'whenever 
two-thirds  of  the  inhabitaats  of 
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tAte  town  Bhall  desire  eaoli  diesola- 
tion,  the  ooorts  should  not,  upon  a 
doubifiil  construction  of  the  stat- 
ute, resort  to  other  methods  of  ac- 
complishing the  same  result...i^{cr. 

27.  HiQHScHOOLa — Acadzhies. — 
The  terms  "high  schools  and  acad- 
emies," as  used  in  the  act  of  Feb- 
ruary 28,  1855,  *^to  incorporate 
high  schools,''  &c.,  have  reference 
to  the  organization  for  the  estab- 
lishment, government  and  control 
of  a  school  or  seminary  of  learn- 
ing, rather  than  to  the  mere  ere<;tion 
of  a  building  for  such  a  purpose, 
and  an  association  for  the  latter 
purpose,  only,  is  not  within  the 
law.  WilUanu  v.  The  Frank" 
lin  Township  Aeademical  Assoda- 
Hon 810 

28.  Same. — Neither  is  an  association 
for  the  building,  merely,  of  a 
school  house,  within  the  proylsions 
of  the  act  concerning  Toluntary 
associations.   1G.&H.,672....7;^. 

29.  Bill  ov  Exchange. — Beme- 
DiES  OF  SuKETiES.  —  One  who 
draws  a  bill  of  exchange  for  the 
accommodation  of  the  payee  is  the 
surety  of  the  latter,  within  the 
meaning  of  the  statute  on  the  sub- 
ject of  "  the  remedies  of  sureties 
against  their  principals,"  (2  G.  & 
H.,  sec.  674,  p.  808)  and  as  such 
may,  upon  proper  application, 
have  execution  directed  first 
against  the  property  of  his  prin- 
cipal. Gordon  v.  The  Southern 
Bank,  19  Ind.  192,  overruled. 
Laeyy,  Lofton 824 

80.  Bembdy. — Damages  by  Mill 
Dam. — The  remedy  provided  in  the 
ninth  subdivision  of  sec.  684,  (2 
G.  &  H.,  p.  812.)  for  tho  assessment 
of  damages  in  favor  of  any  ^r- 
son  injured  in  any  manner  by  a 
mill  dam  already  •  built^  &c.,  is 
merely  cumulative,  and  does  not 
deprive  the  party  injured  of  his 
action  at  the  common  law.  Toney 
etal.Y,  Johnson. 882 

81.  Draining  Association. — Exist- 
ence OF. — Under  the  act  authori- 
zing the  organization  of  associa- 
tions for  the  purpose  of  construc- 
ting levees  and  drains,  the  exist- 
ence of  such  associations  must  be 
judicially  taken  notice  of  by  the 
courts  of  the  county  or  counties 
in  which  the  articles  of  association 
are  recorded;   and  the    Supremo 


Court,  on  appeal,  will  presume  that 
the  action  of  the  lower  court,  in 
the  determination  of  this  question, 
was  correct  Delawter  v.  The 
Sand  Greek  Ditching  Co 407 

32.  HlQHWAYS.-BAliKB  OF  StBEAMS. 

— The  court  was  equally  divided 
upon  the  question  whether  the 
title  of  the  act  of  March  6,  1865, 
(Acts  1865,  p.  62,)  authorizing 
supervisors  to  remove  fences  along 
highways  upon  the  banks  of  water- 
courses in  certain  cases,  was  suf- 
ficient to  cover  that  provision  of 
the  act  authorizing  such  removal, 
except  in  the  case  where  the  road 
is  turned  to  the  rear  of  buildings 
standing  near  the  stream.  Eymes 
V.  AydeUUe ^ 431 

88.  Same.— The  act  referred  to  is 
not  a  special  law,  within  the  mean- 
ing of  sec.  22,  art.  4,  of  the  con- 
stitution  n^Ihid. 

84.  Same. — ^Neither  is  the  law  liable 
to  the  objection  that  it  confers 
judicial  power  upon  the  super- 
visor.,^ Ibid. 

35.  Claims  Paid  to  the  Stats. — 
The  act  entitled  "an  act  for  the 
relief  of  persons  who  have  paid 
certain  claims  to  the  State,  or  to 
tho  proper  officer,  under  color  of 
judicial  proceedings,  and  to  sub- 
rogate such  persons  to  the  rights 
of  the  State,''  approved  March  6, 
1865,  (Acts  1865,  p.  76,)  does  not 
apply  where  the  State  was  ftilly 
paid,  and  the  claim  assigned,  before 
the  passage  of  the  act.  Johnson 
V.  Johnson  etal 441 

86.  Tbansorift  of  Judgment^ — 
Authentication  of. — Suit  upon 
the  transcript  of  a  judgment  ren- 
dered in  the  Supreme  Court  of  the 
District  of  Cohmbia,  The  certifi- 
cate of  the  judge  was,  "that  the 
foregoing  attestation  of  A  B,  clerk 
of  said  court,  is  in  due  form." 

Held,  that  the  authentication  of  the 
transcript  was  sufficient,  under  tho 
sUtute.  2  G.  &  H.  185.  English 
V.  Smith « 445 

87.  Lettebs  of  Administration. — 
Etidence. —  QucBre,  whether  the 
statute  which  provides  that  where, 
in  a  suit  by  an  administrator,  the 
authority  of  the  administrator  is 
denied  under  oath,  a  duly  authen- 
ticated copy  of  his  letters  of  ad- 
ministration "shall  be  all  the  evi- 
dence necessary  to  establish  such 
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right/'  should  be  construed  to 
mean  that  such  eyidence  is  con- 
clusive. The  JefferaonvilU  R,  R, 
Co,  V.  Swayne'9  AdmW 477 

38.  Same. — Assets. — The  term  "as- 
sets," as  used  in  the  third  and 
fourth  clauses  of  section  seyen  of 
the  act  relating  to  the  settlement 
of  decedents'  estates,  (2  G.  &  H., 
485,)  means  assets  of  the  intestate; 
that  is,  property,  rights  or  choses 
in  action  held  by,  or  belonging  to, 
the  intestate,  at  the  time  of  his 
death,  and  which  are  subject  to  be 
applied  by  the  administrator  to  the 
payment  of  debts Ibid, 

39.  Same. — Action  for  CAUsiua 
Death. — A  claim  for  damages  for 
causing  the  death  of  a  party,  under 
section  784  of  the  code,  is  prose- 
cuted by  the  administrator  for  the 
benefit  of  tho  widow  and  children, 
or  next  of  kin,  of  the  deceased, 
and  is  not  assets  of  the  deceased, 
within  the  meaning  of  the  statute 
authorizing  tho  granting  of  let- 
ters of  administration  in  this 
State Ihul 

40.  Reflevik  Bond. — Tho  statute 
which  requires  the  jury  to  assess 
the  value  of  tho  property  in  actions 
of  replevin,  and  provides  that  the 
judgment  may  bo  in  the  alternative, 
for  the  return  of  the  property,  or 
for  its  valuo  in  case  a  return  can- 
not be  had,  provides  a  new  remedy, 
but  does  not  destroy  the  remedy  at 
common  law,  by  a  suit  upon  tho 
bond  for  a  breach  of  its  condition. 
Whitney  et  al,  v.  Lehmer  et  aL  503. 

41.  LosB  07  State  Revenue. — Lia- 
bility OP  County. — The  liabilty 
imposed  upon  the  county  by  sec. 
198  of  the  act  for  the  assessment 
of  taxes,  (1 G.  &  H.  118,)  for  a  loss 
of  revenue  sus^ined  by  the  State 
in  consequence  of  the  default  of 
the  assessor,  treasurer  or  auditor' 
of  the  county,  extends  to  all  such 
losses  as  result  from  the  default 
of  cither  of  those  officers,  in  the 
discharge  of  the  duties  imposed 
upon  them  by  the  act  of  which  the 
section  named  makes  a  part.  TJie 
State  ex,  rel.  McCktrty  v.  The  Board 
of  Commieeionera  of  Montgomery 
Cknmty 52*2 

42.  Same. — ^A  loss  has  not  been  sus- 
tained by  the  State,  within  the 
meaning  of  the  statute,  until  the 
remedy  upon  the  bond  of  the  de- 


faulting officer  has  been  exhaus- 
ted  Ibid. 

STOCK. 

SvbaeripUon  <(f.  See  Cobpobations, 
1,  2,  8. 

STREAMS. 

See  Watee-Ooubses. 

SUBSCRIPTION  OF  STOCK. 

See  Ck>]UPORATiON8,  1,  2,  8. 

SUNDAY. 

1.  Contract  Made  on  Sunday. — 
A  contract  made  on  Sunday  is 
void,  but  may  be  ratified  on  an- 
other day.     Perkins  v.  Jones,..  499 

2.  Same. — The  mere  retention  of  that 
which  one  has  received  upon  such 
a  contract,  even  after  a  demand 
for  its  return,  will  not  amount  to  a 
ratification Ibid. 

SURETY. 

1.  Promissory  Note. — Suit  upon  a 
promissory  note.  Answer,  by  one 
of  the  defendants,  that  he  was 
merely  a  surety  on  the  note,  and 
that  the  payee  had,  without  his 
knowledge,  taken  another  note 
from  the  principal,  for  interest  on 
tho  amount  of  the  first  note,  at  the 
rate  of  fourteen  per  cent,  per  an- 
num. 

Held,  that  a  mere  failure  to  give  in- 
formation, unasked,  as  to  the  other 
note,  did  not  constitute  a  fraud 
upon  the  surety.  Coats  v.  Ifc- 
Kee 223 

2.  Bill  of  Exchange. — Remedies 
OP  Sureties. — One  who  draws  a 
bill  of  exchange  for  the  accommo- 
dation of  tho  payee  is  tho  surety 
of  the  latter,  within  the  meaning 
of  the  statute  on  the  subject  of 
"  the  remedies  of  sureties  against 
their  principals,"  (2  G.  &  H.,  sec. 
674,  p.  808,)  and  as  such  may,  upon 
proper  application,  have  execution 
directed  first  against  the  property 
of  his  principal.  Gordon  v.  The 
Southern  Bank,  19  Ind.  192,  over- 
ruled.   Lacy  V.  Lofton 324 

8.  Same. — Form  of  Instrument 
NOT  Conclusive. — As  between  the 
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parties  liable  upon  a  promissory 
note  or  bill  of  exchange,  the  form 
of  the  instrument  is  not  conclu- 
siye,  bat  their  actual  relations  may 
be  shown  by  parol  to  be  other  than 
they  appear  to  be Ibid. 

4.  AOEESMENTTO  EXTBHD  TiME. — 

An  agreement,  upon  a  sufficient 
consideration,  to  give  further  time 
to  the  principal,  without  the  con- 
sent of  the  surety,  will  release  the 
latter.    Rtdfnany,  Deputy 838 

5.  Same. — ^The  payment  of  legal 
interest  in  advance  is  a  sufficient 
consideration  for  such  an  agree- 
ment  Ibid. 

6.  Same. — ^Usurt. — An  agreement 
to  give  further  time  in  considera- 
tion of  ten  per  cent,  interest  paid 
in  advance,  is  not,  under  the  law 
of  1861,  void  for  usury,  the 
contract  being  valid  as  to  six  per 
cent Ibid. 

SURETY  OP  THE  PEACE. 

1,  IiTSTBUCTiONS. — The  statute  re- 
quiring the  court  in  a  criminal 
daso  to  instruct  the  jury  that  the 
defendant  is  presumed  to  be  inno- 
cent until  the  contrary  is  proven, 
does  not  apply  to  a  proceeding  for 
surety  of  the  peace.  Murray  v. 
The  State 141 

2.  IssiTE. — In  a  proceeding  for  surety 
of  the  peace,  the  issue  to  be  tried 
is  not^  under  the  statute,  the  guilt 
or  innocence  of  the  defendant,  but 
whether  the  complaining  witness 
has  just  cause  to  entertain  the  fears 
expressed  in  his  affidavit Ibid. 

TAXES. 

1.  TxTRKPrcE  Companies. — ^Taxa- 
^PION. — The  act  of  March  6,  1865, 
"  to  allow  county  commissioners  to 
organize  turnpike  companies,*'  &c., 
(Acts  18C5,  p.  90,)  which  permits 
the  cost  of  constructing  such 
turnpikes  to  bo  assessed  upon  the 
real  estate  within  three-fourths  of 

.  a  mile  of  the  proposed  road,  is 
constitutional  and  valid.  Oood- 
rich  V.  The  Winchester  and  Deerfield 
Turnpike  Co 119 

2.  Loss  OF  State  Revenue. — Lia- 
BiLiTT  OF  CouNTT. — Tho  liability 
imposed  upon  the  county  by  sec. 


198  of  the  act  for  the  assessment 
of  taxes,  (1  G.  &  H.  113,)  for  a  loss 
of  revenue  sustained  by  the  State 
in  consequence  of  the  default  of 
the  assessor,  treasurer  or  auditor 
of  the  county,  extends  to  all  such 
losses  as  result  fron\  the  default  of 
either  of  thoso  officers,  in  the  dis- 
charge of  tho  duties  imposed  upon 
them  by  tho  act  of  which  the  sec- 
tion named  makes  a  part.  TJte 
State  ex  rel.  McCdrty,  Auditor,  ^c, 
V.  The  Board  of  Uommiseioners  of 

Montgomery  County 622 

8.  Same  — A  loss  has  not  been  sus- 
tained by  the  State,  within  thomean- 
ing  of  the  statute,  until  tho  remedy 
upon  the  bond  of  the  defaulting 
officer  has  been  exhausted Ibid. 

TEACHER. 

Public  Schools. — One  who  renders 
service  as  a  teacher  in  the  public 
schools,  without  having  procured 
the  certificate  of  qualifications  re- 
quired by  law,  cannot  recover  for 
such  services.  Harrison  Tovmskip, 
of  Cass  Countyy  v.  Conrad  et  al.  837 

TENANT  IN  COMMON. 

See  Pabtitiok  of  Lands,  1, 2,  3,  4,  6. 

TENDER. 

Costs.  —  When  a  tender  has  been 
made  and  rcflised  before  suit 
brought^  and  is  afterwards  kept 
good,  if  the  plaintiff  does  not  r^ 
cover  more  than  tho  sum  tendered, 
he  must  pay  costs.  Prather  ▼. 
Pritchard 66 

TITLES  OF  LAWS. 

See  Constitutional  Law,  8,  4. 

TOWNS. 

1.  Election  of  Trustees.— Section 
three  of  the  act  providing  for  the 
incorporation  of  towns  (R.  S.  1848, 
p.  888)  was  intended  to  fix  the  term 
of  office  not  only  of  the  trustees 
first  elected,  but  of  their  success- 
ors. The  State  ex  rel.  Alsop  v. 
Husband  et  al ;...  808 

2.  Dissolution  of  Town  Cobpora- 
TION. — As  a  method  of  dissolving 
the  corporation  is  pointed  oat  in 
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soction  thirty  of  the  act,  whenerer 
two-thirds  of  the  inhabitants  of 
the  town  shall  desire  such  dissolu- 
tion, the  courts  should  not,  upon  a 
doubtful  construction  of  the  stat- 
ute, resort  to  other  methods  of  ac- 
eomplishing  the  same  result.../^. 

TOWNSHIP. 

ELiQHWATB — ^Bridges.  —  A  dug  a 
mill  race  across  a  highway  upon 
his  own  land,  and  engaged  to  build 
and  maintain  a  bridge  over  the 
race,  in  order  to  render  the  high- 
way passable.  Haying  been  sued 
by  the  trustee  of  the  civil  town- 
ship for  not  having  maintained  it^ 
a  bridge  erected  by  A  having 
washed  away,  he,  to  compromise 
the  suit,  entered  into  a  written 
contract  with  the  township  trustee 
to  build  a  new  bridge  over  the  race, 
within  a  reasonable  time,  and  to 
keep  it  in  repair.  Having  failed 
for  six  months  to  build  the  oridge, 
the  township  built  it,  and  brought 
an  action  against  A  for  the  money 
expended. 

Heldj  that  the  action  would  lie. 
Union  Township  v.  AwtJionp..,,  887 

TRANSCRIPT. 

0/  Judgment.     See  Judgment,  6. 

AutheniieaUon  of.     See  Jitdoment,  8. 

TREASURY  NOTES. 

1.  Legal  Txkder. — The  decision  in 
Thayer  v.  Jledffes,  (23  Ind.  141,) 
that  the  legislation  of  Congress 
making  treasury  notes  a  legal  ten- 
der in  the  payment  of  debts  is  au- 
thorized by  the  constitution  of  the 
United  States^  approved.  Brovm  v. 
Welch 116 

2.  Same. — ^These  notes,  by  being 
made  a  legal  tender  in  the  pay- 
ment of  debts,  were  made  the 
equivalent  of  coin,  as  a  means  of 
payment.,  in  all  but  the  cases  ex- 
cepted by  law.  ^ Ibid, 

3.  Same.— -Gold  Contract. — Under 
a  contract  stipulating  for  the  pay- 
ment of  a  specified  sum  of  money 
in  gold,  or  if  paid  in  paper,  the 
amount  thereof  necessary  to  pur- 
chase the  gold,  at  the  place  of 
payn^ni,  it  is  not  inonmbent  upon 


the  promisor,  in  case  of  Ids  failure 
to  pay  the  sum  in  gold,  to  pay  a 
greater    sum    in    legal     tender 

notes Ibid, 

4.  Sams. — Even  were  such  a  con- 
tract binding,  a  court  could  not^  in 
enforcing  a  remedy  for  non-pay- 
ment, judicially  foreknow  that  the 
judgment  would  be  paid  in  legal 
tender  notes,  nor  could  evidence 
be  produced  to  prove  that  fact^I&id. 

TRESPASS. 

See  Domestic  Ai7iMAi.aL 

Liability  of  Master  for    Trespass  of 

Servant.    See  Ha&tsr  akd  Sesf- 

ANT,  1,  2,  8,  4,  6. 

1.  License. — In  an  information  for 
trespass  to  lands,  it  was  alleged 
that  the  act  of  trespass  was  done 
''  without  the  consent  of  A,''  the 
owner  of  the  land,  "  or  his  agent." 

Ifeld,  that  the  information  sufficiently 
alleged  that  the  act  was  done 
"  without  a  license  from  competent 
authority,  under  the  statute.  The 
State  V.  Marlett 198 

2.  Trespass  to  Lands.— A  party 
peaceably  in  possession  of  lands 
may  maintain  trespass  for  an  in- 
jury to  his  possession,  though  tho 
trespasser  have  a  better  title  to 
the  lands.  Lame  v.  Russell  ei 
al « 386 

3.  Highway.— Injunction.— Where 
the  defendant  threatened  to  take 
possession  of  a  part  of  the  lands 
of  the  plaintiff,  remove  his  fences 
and  throw  open  a  great  portion  of 
his  lands  to  the  public  and  deprive 
him  of  tho  use  thereof,  for  the  pur- 
pose of  opening  a  highway  through 
tho  same,  under  an  order  of  t£e 
board  of  county  commissionem, 
alleged  to  be  void,  and  the  plains 
tiff  asked  an  order  enjoining  the 
defendants, 

Heldj  that  if  the  defendants  commit- 
ted the  threatened  trespass,  and 
the  plaintiff  established  his  right 
at  likw,  and  the  defendants  never- 
theless persisted  in  the  wrongful 
use  of  the  plaintiff's  land  for  the 
purpose  of  a  highway,  then  k 
court  of  equity  would  grant  relief| 
on  the  grounds  of  suppressing 
litigation,  and  of  preventing  a 
multiplicity  of  suitsi  Lewis  et  aU 
v.  Bough 898 
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TRUSTS. 

1.  REStTLioro  Trttbt. — Where  a  con- 
Teyance  of  real  estate  is  made  to 
one,  and  the  consideration  therefor 
is  paid  by  another,  a  trust  does  not 
result)  under  the  statute,  unless 
there  be  an  agreement,  without 
fraud,  to  hold  the  title  for  the  use 
of  the  person  paying  the  purchase 
money.     Ghdewell  t.  Spaugh.^  819 

2.  Sheriff's  Sale — A  and  B  were 
parties  to  a  bill  of  exchange,  which 
was  drawn  by  A,  payable  to  his  or- 
der, at  the  C  bank,  and  accepted  by 
B.  The  bill  was  made  by  A  and 
B  for  their  equal  benefit,  and  was 
discounted  by  said  bank  for  their 
benefit,  each  receiving  one-half  of 
the  proceeds  thereof,  and  each 
agreeing  that  ho  would  pay  one- 
half  of  the  same,  when  it  became 
due.  Before  the  bill  became  due, 
A  deposited  in  the  hands  of  B,  cash 
sccuritievhills,  notes  and  accounts, 
on  diycrs  persons,  to  an  amount 
sufficient  to  pay  his  portion  of  the 
bill  when  the  same  became  due, 
which  were  collected  by  B.  B  did 
not  pay  the  bill  when  it  become  due, 
but  suffered  a  suit  to  bo  brought 
on  it,  and  a  judgment  to  be  ren- 
dered against  himself  and  A,  for 
the  amount  1  hereof,  with  interest. 
Afterwards  B  caused  an  execution, 
issued  on  the  judgment,  to  be  lev- 
ied upon  the  land  of  A,  which  was 
sold  by  the  sheriff  by  virtue  of 
said  execution  and  levy,  and  was 
purchased  at  auch  sale  by  B. 

Hcld^  that  it  was  the  duty  of  B  to 
pay  the  bill  when  it  became  due; 
that  after  having  permitted  the 
debt  to  pass  into  judgment  and 
become  a  lien  on  the  land  of  A,  it 
was  the  duty  of  B  to  pay  the  judg- 
ment and  discharge  the  lien,  and 
this  duty  was  inconsistent  with 
the  character  B  assumed  as  a  pur- 
chaser of  the  land.  Ekrman  v. 
Kramer 409 

TURNPIKES. 

See  Plank  Roads. 

Turnpike  Companies. — ^Taxation. 
—The  act  of  March  6, 1865,  *'to  al- 
low county  commissioners  toorgan- 
ize  turnpike  companies,"  &c.,  (Acts 
t866,  p.  90,)  which  permits  the  cost 
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of  constructing  such  turnpikes  to 
be  assessed  upon  the  real  estate 
within  three-fourths  of  a  mile  of 
the  proposed  road,  is  constitutional 
and  valid.  Qoodrieh  v.  The  Win- 
cheater  caid  Deerfield  Turnpike  Com- 
P^Jny 119 

u 

USURY. 

1.  Junior  Incumbbanceb.— Kioht 
TO  Plead.-A  junior  incumbrancer, 
where  the  debtor  is  insolvent,  may 
set  up  the  defense  of  usury  to  a 
prior  incumbrance,  without  the 
consent  of  the  debtor,  for  the  pur- 
pose of  protecting  tho  fund  out  of 
which  the  liens  are  to  be  satisfied. 
Cole  et  al.  v.  Bansenver  et  al 94 

2.  Plea  of. — It  is  not  necessary  in 
a  plea  of  usury,  under  tho  present 
statute,  to  aver  that  the  unlawful 
interest  was  corruptly  reserv- 
ed   Ihid. 


VENDOR  AND  PURCHASER 

See  Contract,  6.  Shelley's  Case. 
Husband  and  Wife,  8, 4.    Deed. 

1.  Covenant  of  Waekanty. — 
Ejectment.  —  In  a  suit  by  A 
against  B,  upon  the  covenants  in 
a  conveyance  of  land,  the  breach 
alleged  was  that  one  C  had,  in  an 
action  of  ejectment  against  A,  re- 
covered the  land  on  a  paramount 
title,  whereby  A  was  evicted,  &o. 

Ileld,  that  the  complaint  was  not  bad 
on  demurrer,  for  not  alleging  that 
B  had  notice  of  the  ejectment 
suit.    Rliode  v.  Qreen 83 

2.  Same. — But,  the  general  denial 
having  afterwards  been  pleaded, 
tho  record  of  the  recovery  in  eject- 
ment, without  proof  that  B  had 
notice  of  tho  pendency  of  the  suit^ 
though  proper  evidence  of  the 
eviction  of  A,  was  not  evidence  of 
the  title  of  C Ibid. 

3.  Sheriffs  Sale. — Failure  of 
Title. — A  purchaser  of  real  estate 
at  BhcriCfs  sale,  whose  title  was 
adjudged  bad  for  defects  in  the  pro- 
ceedings, could  not  maintain  an 
action  at  law  against  the  judgment 
defeudant  for  tho  price  paid  to  the 
sheriff.     Hawkins  v.  Miller 173 
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4.  Same.— -EQUiTY.-^BQt  in  equity 
the  porcixaser  might  recover  the 
money  paid  for  the  extinguishment 
of  the  defendant's  debt.....«^.i&uf. 

5.  Vendor's  Libit. — Suit  by  A 
(gainst  B  on  a  promissory  note. 
Answer,  that  the  note  was  given 
for  the  last  payment  due  upon  a 
purchase  of  real  estate,  which  was 
conveyed  with  f^U  covenants  of 
warranty  by  A  to  Bj  that  there 
yet  remained  some  purchase  money 
duo  from  A  to  his  vendor,  for  which 
the  latter  claimed  a  lion  on  the 
land,  and  that  A  had  removed 
from  the  county,  and  defendant 
did  not  know  of  any  property  be- 
longing to  him  out  of  which  t^e 
debt  could  be  made.  Prayer  that 
A  bo  restrained  from  collecting 
the  note  sued  on  nntil,  &c. 

Heldj  that  as  the  answer  did  not  aver 
that  A  was  insolvent,  or  that  he 
had  left  the  State,  no  cause  was 
shjwn  for  restraining  tho  collec- 
tion of  the  note  sued  on.  Crow/ooi 
V.  Zink 187 

6.  Trusts. — Where  a  conveyance  of 
real  estate  is  made  to  one,  and  the 
consideration  therefor  is  paid  by 
another,  a  trust  does  not  result, 
under  tho  statute,  unless  there  be 
an  agreement,  without  fraud,  to 
hold  the  title  for  the  use  of  the 
person  paying  the  purchase  money. 
GUdewellY,  Spaugh 819 

7.  LiisK  OF  Judgment. — Innocent 
Purchaser.  —  Where  lands  are 
sold  upon  a  judgment  against  a 
party  who  has  only  a  naked  legal 
title,  and  the  person  holding  the 
equitable  title  is  in  possession  at 
the  time,  such  possession  is  con- 
structive notice  to  the  purchas- 
er  Ibid, 

8*  Vendor's  Lien. — Constructivb 
Notice  of. — ^A  sold  and  conveyed 
to  B  a  tract  of  land,  taking  no 
mortgage  for  the  purchase  money, 
but  reciting  in  his  deed  tho  terms 
of  the  sale,  and  particularly  des- 
cribing the  notes  taken  for  the 
unpaid  purchase  money. 

Held,  that  the  recitals  in  the  deed 
were  notice  of  tho  vendor's  lien,  to 
one  who  bought  of  B  before  tho 
maturity  of  the  notes.  Crotkey  v. 
Chapman 333 

9.  Vendor's  Lien. — Waiver  of. — 
Tho  vendor  of  real  estate,  by  tak- 
ing the  vendee' B  promissory  note 


for  the  purchase  money,  payable 
at  a  futuro  time,  with  a  third  per- 
son as  surety,  waives  his  equitable 
lien  on  the  land,  unless  there  bo  an 
express  contract  that  the  lien  shall 
be  retained.  Yaryan  et  al.  v.  Skri- 
ner 864 

10.  Shebifv's  Sale. — Trusts. — A 
and  B  were  parties  to  a  bill  of  ex- 
change, which  was  drawn  by  A, 
payable  to  his  order,  at  the  C 
bank,  and  accepted  by  B.  The 
bill  was  made  by  A  and  B  for  their 
equal  benefit,  and  was  discounted 
by  said  bank  for  their  benefit,  each 
receiving  one-half  the  proceeds 
thereof^  and  each  agreeing  that  ho 
would  pay  one-half  of  the  same 
when  it  became  due.  Before  the 
bill  became  due,  A  deposited  in  the 
hands  of  B  cash  securities,  bills, 
notes  and  accounts,  on  divers  per- 
sons, to  an  amount  sufficient  to 
pay  his  portion  of  the  bill,  when 
the  same  became  duoys^which  were 
collected  by  B.  B  did  not  pay  tho 
bill  when  it  became  due,  but  suf- 
fered a  suit  to  be  brought  on  it, 
and  a  judgment  to  be  rendered 
against  himself  and  A.  for  the 
amount  thereof,  with  interest.  Af- 
terwards B  caused  an  execution, 
issued  on  the  judgment,  to  be  lev- 
ied upon  the  land  of  A,  which  was 
sold  by  the  sheriff  by  virtue  of 
said  execution  and  levy,  and  was 
purchased  at  such  sale  by  B. 

Heldj  that  it  was  the  duty  of  B  to  pay 
the  bill  when  it  became  due;  that 
after  having  permitted  the  debt  to 
pass  into  judgment  and  become  a 
lien  on  the  land  of  A,  it  was  the 
duty  of  B  to  pay  the  judgment 
and  discharge  the  lien,  and  this 
duty  was  inconsistent  with  the 
character  B  assumed  as  a  purcha- 
ser of  the  land.  Ekrinan  v. 
Kramer 409 

11.  Specific  Performance. — ^Db- 
LAY. — Suit  by  A  against  B  to  re- 
cover the  possession  of  real  estate. 
Answer,  that  B,  who  was  the  owner 
of  tho  land  in  1841,  sold  the  same 
to  A  by  title-bond,  conditioned  for 
a  conveyance  upon  payment  of  the 
purchase  money;  that  $300  was 
paid  at  the  time,  and  two  notes  for 
§173  75  each  were  given  for  the 
residue  of  tho  purchase  money; 
that  A  entered  into  possession,  and 
by  an  improper  use  thereof  great- 
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ly  impaired  the  valno  of  the  land ; 
that  in  1844,  A  haring  failed  to 
pay  any  more  of  the  purchase 
money,  and  haying  left  the  State, 
leaving  no  assets  out  of  which  tho 
debt  could  be  made,  P  filed  his  bill 
in  chancery  to  collect  said  pur- 
chase mone^,  and  a  decree  was  en- 
tered that  in  default  of  payment 
within  thirty  days  the  premises 
should  be  sold  by  the  sheriff;  that 
after  said  premises  had  been 
bought  in  by  B  on  said  decree,  he 
sold  and  conveyed  the  same  to  de- 
fendant and  put  him  in  possession ; 
that  the  lands  have  greatly  in- 
creased in  value,  and  tiiat  the  de- 
fendant has  made  valuable  and 
lasting  improvements.  Reply,  ad- 
mitting the  proceedings  in  chan- 
cery, but  denying  that  the  land  was 
legally  sold  upon  the  decree,  and 
alleging  that  the  sale  was  void  b^ 
cause  there  was  no  appraisement, 
and  because  no  deed  was  executed 
to  the  purchaser;  that  defendant 
had  notice  of  plaintiff's  title,  and 
that  the  rents  since  plaintiff  had 
been  out  of  possession  were  more 
than  equal  to  tho  balance  of  the 
purchase  money  due  from  him,  and 
interest  thereon,  and  praying  that 
an  account  be  taken,  &o. 

Held,  that  the  plaintiff  must  recover, 
if  at  all,  upon  the  strength  of  his 
own  title. 

Hcldj  also,  that  to  entitle  the  plain- 
tiff to  recover,  he  must  show  a  le- 
gal titlo  to  tho  possession. 

Held,  also,  that  tho  answer  presented 
a  good  defense  to  tho  action,  which 
the  reply  failed  to  meet 

Held,  also,  that  the  plaintiff,  having 
been  in  default  for  nearly  fifteen 
years,  was  not  entitled  to  any  equi- 
table relief.    Suhmanyr.  Ondl,  486 

VflNIRE  DE  NOVO. 

Depectivk  Verdict. — Where  a  ver- 
dict is  defective,  the  objection 
should  be  taken  by  a  motion  for  a 
venire  de  novo,  Marcua  v.  The 
State, 101 

VENUB. 

1.    Change  or. — Transcript In 

a  criminal  case,  transferred  by 
change  of  venue  firom  the  Common 
Pleas  to  the  Cirenit  Court^  it  is 


sufficient  if  the  affidavit  and  in- 
formation are  filed  with  the  trans- 
cript from  the  Common  Pleas, 
without  being  copied  into  it    Hurt 

V.  The  State 100 

2.  Same. — Where  a  criminal  causo 
is  transferred  by  a  change  of  venue 
from  tho  Common  Pleas  to  the  Cir- 
cuit Court,  the  trial  proceeds  upon 
the  information,  and  an  indictment 
need  not  be  found Ibid. 

VERDICT. 

1.  Venire  de  Novo. — Where  a  ver- 
dict is  defective,  the  objection 
should  be  taken  by  a  motion 
for  a  venire  de  novo.  Marcus  v.  The 
State 101 

2.  Replevin. — The  objection  that  a 
complaint  in  replevin  does  not 
allege  the  value  of  the  property  is 
cured  by  a  verdict  assessing  dam- 
ages to  the  plaintiff  for  the  deten- 
tion thereof.     Bales  v.  Scott..,  202 

3.  Poll  op  Jury. — ^Practice. — ^A 
jury  having  returned  a  verdict,  a 
poll  was  demanded,  and  in  re- 
sponse to  the  question,  ^'Is  this 
yourverdict?"  one  juror  answered, 
"No,  but  I  consented  to  it;"  and 
on  the  question  being  repeated, 
answered,  "Yes."  Tho  court  re- 
fused to  allow  the  juror  to  bo 
further  interrogated. 

Seldf  that  the  response  of  tho  juror 
did  not  show  that  ho  dissented 
from  the  verdict. 

Held,  also,  that  a  juror  cannot  bo  in- 
terrogated as  to  tho  grounds  of 
his  assent  to  or  dissent  from  the 
verdict. 

Held,  also,  that  as  the  particular 
question  which  it  was  proposed  to 
ask  tho  juror  is  not  set  out,  tho 
Supreme  Court  must  presume  in 
favor  of  the  action  of  tho  Court 
below.  Mitchell  et  al.  v.  Parke  et 
al 864 

4.  Special  Finding. — A  special  find- 
ing cannot  control  a  general  ver- 
dict unless  it  is  sufficiently  defi- 
nite to  authorize  a  judgment.  De- 
lawier  v.  'The  Sand  Creek  Ditching 
Co 407 

VOLUNTARY  ASSIGNMENT. 

1.  Payment  op  Liekb. — ^A  having 
executed  a  deed  of  assignment  for 
the   benefit  of  creditors,  the  as- 
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fiignee  sold  the  property  assigned, 
and,  without  applying  to  tho  court 
for  an  order  so  to  do,  paid  a  debt 
secured  by  a  mortgage  on  apart  of 
the  personal  property  assigned. 
Tho  mortgage  was  not  recorded 
within  ten  days  after  its  lezecution, 
but  tho  assignee  had  actual  notice 
of  it,  at  tho  time  the  deed  of  as- 
signment was  made.  Subsequently 
the  assignee  made  reports  to  the 
court.,  showing  the  payments  he 
had  made  on  the  mortgage  debt, 
which  were  confirmed.  Suit  by 
tho  creditors  to  compel  the  assignee 
to  account  for  the  money  paid  by 
him  upon  the  mortgage. 

iZeZJ,  that  the  failure  to  record  the 
mortgage  within  ten  days  rendered 
it  invalid,  and  even  actual  notice 
could  not  givo  it  validity. 

Hdd^  also,  that  if  a  petition  had  been 
filed  by  the  assignee,  under  tho 
voluntary  assignment  law,  the 
court  could  only  have  passed  upon 
the  question,  whether  the  general 
fund  would  be  increased  by  the 
payment  of  a  valid  lien,  and  could 
not  have  passed  upon  the  validity 
of  tho  lien,  so  as  to  bind  cither  tho 
person  who  held  it,  or  the  creditors 
interested  in  the  assignment,  nei- 
ther being  before  the  court. 

Ilcld^  also,  that  as  an  order  confirm- 
ing the  payments  mado  by  the  as- 
signee could  have  no  greater  ef- 
fect than  an  order,  previously  ob- 
tained, authorizing  the  payment 
of  a  void  lien,  tho  order  confirm- 
ing the  action  of  tho  assignee  was 
not  conclusive  upon  the  creditors. 

Held,  also,  that  the  assignee  could 
not  be  heard  to  say  that  he  took 
possession  of  the  goods  as  tho 
agent  of  the  mortgagee,  and  not 
under  the  deed  of  assignment,  as 
such  a  relation  would  be  inconsis- 
tent with  his  duty  as  assignee. 
Lockwood  V.  Slevin  et  al 124 

2.  ScHEDULB. — The  schedule  of  per- 
sonal property  required  by  section 
two  of  the  act  regulating  assign- 
ments for  tho  benefit  of  creditors, 
(1  G.  &  II.  114,)  is  not  part  of  the 
indenture  of  assignment,  and  need 
not  bo  recorded  with  it  in  the  re- 
corder's office.  Black  v.  Weathers 
et  al 242 

8.  Same. — The  object  of  the  act  is  to 
secure  an  equitable  distribution  of 


the  debtor's  estate,  and  when  the 
indenture  of  assignment  conforms 
to  tho  requirements  of  the  act,  and 
there  has  been  a  substantial  com- 
plianco  by  tho  assignee,  the  courts 
should  not,  by  a  technical  construc- 
tion of  tho  language  of  the  act, 
defeat  tho  evident  purpose  of  the 

legislature Ibid. 

4.  Sales  by  Assignees. — Security. 
— Although  it  is  the  duty  of  an  as- 
signee for  tho  benefit  of  creditors, 
upon  a  sale  of  property  made  by 
him,  to  require  "  security  to  be  ap- 
proved by  him"  for  tho  purchase 
money,  his  neglect  to  require  suf- 
ficient security  will  not  avoid  the 
sale.     Yaryan  et  aL  v.  Shriner  364 

VOLUNTARY  ASSOCIATIONS. 

See  Academies,  2. 

w 

WABASH  AND  ERIE  CANAL. 

See  Gakals,  1,  2,  3,  4. 

WAREHOUSEMAN. 

See  Common  Carriers. 

WARRANTY. 

Covenant  of.  See  Vendor  and  Pdr- 
CHASER,  1,  2. 

WATER-OOURSES. 

1.  Right  to  Divert  Water. — Suit 
by  A  against  B  and  0  for  divert- 
ing the  water  from  a  stream.  The 
complaint  alleged  that  A  was  tho 
owner  of  a  tract  of  land  adjoining 
the  town  of  Martinsville,  which  for 
more  than  twenty  years  *had  been 
supplied  with  water  by  a  spring 
branch,  having  its  source  on  other 
lands  north  of  said  town;  that 
prior  to  1842,  the  water  of  said 
stream  had  no  regular  channel, 
but  overflowed  and  settled  in  the 
streets  of  said  town,  and  that  in 
said  year,  one  under  whom  A 
claimed  dug  a  channel  for  said 
stream  through  tho  streets  of  tho 
town,  and  upon  the  said  lands  of 
A;  that  tho  water  had  run  in  said 
channel    for   more    than    twenty 
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years,  and  thai  A,  and  thoso  under 
whom  he  claimed,  had  daring  all 
that  time  used  said  water  upon 
said  lands  for  watering  stock,  &o. ; 
that  B  and  C  had  diverted  the 
water  by  building  dams  and  cut- 
ting the  banks  of  said  stream,  &c. 
B  and  C  answered  that  they  were 
citizens  of  said  town ;  that  in  1822, 
one  D,  who  then  owned  the  land 
upon  which  said  spring  is  situated, 
and  over  which  said  stream  flowed, 
conveyed  said  spring,  and  the 
waters  thereof,  to  the  use  of  the 
citizens  of  said  town;  that  from 
the  time  of  said  grant  the  citizens 
of  said  town  had  continuously 
used  said  water  for  irrigation, 
tanning  purposes,  &e.,  and  had 
from  time  to  time  built  dams  across 
the  stream,  and  cut  ditches  to  di- 
vert said  water  for  said  uses ;  that 
the  ditch  or  channel  mentioned  in 
the  complaint,  through  which  the 
water  passed  to  the  land  of  A, 
was  cut  by  the  citizens  of  said 
town  to  pass  off  the  surplus  water, 
and  that  A  never  had  or  enjoyed 
any  part  of  such  water  except  such 
surplus.  Reply,  that  the  use  of 
the  water  claimed  by  the  defend- 
ants under  the  grant  from  I>  did 
not  interfere  with  the  natural 
flow  of  said  water,  until  the  time 
mentioned  in  the  complaint. 

Held,  that  the  answer  presented  a 
good  defense  to  the  action. 

Ileid,  also,  that  the  reply  failed  to 
avoid  the  answer.     Mitchell  ei  al.y/ 
V.  Parks  et  al 354 

2.  Riparian  Proprietors. — In  the 
character  of  riparian  proprietors, 
persons  are  entitled  to  the  natural 
flow  of  the  stream,  without  dimi- 
nution to  their  injury Ihid, 

8.  Artiticial  Streams. — Prescrip- 
TION.-Thc  owner  of  artificial  works 
may  acquire  rights  by  actual  ap- 
propriation as  against  the  riparian 
proprietor,  and  the  extent  of  the 
right  is  to  be  determined  by  the  ex- 
tent of  the  appropriation,  during 
the  period  necessary  to  establish 
a  presumption  of  right Ibid, 

4-  Same. — In  order  to  raise  the  pre- 
sumption of  a  grant,  the  enjoyment 
must  have  been  adverse.  If  it 
originated  by  mistake  or  license,  or 
in  any  othermanner  which  does  not 
indicate  the  assertion  of  a  rights 
the  enjoyment  is  not  advorse../6tU 


WILLS. 

L  Rttlb  IK  Shelley's  Case. — As 
the  common  law  has  been  adopted 
by  statute  in  this  State,  the  rule  in 
SkeUey's  case  is  binding  upon  the 
courts  as  a  law  of  real  property. 
Siceloffet  al,  v.  Redmaris  AdmW  251 

2.  Same. — Deyibes. — A  devise  to 
one  "for  his  use  and  benefit  du- 
ring his  life,  and  then  to  his  heirs 
and  assigns,"  is  within  the  rule 
in  SheUey'9  case Ibid. 

3.  Same. — Executory  Trust. — But 
where  there  is  an  executory  trust, 
with  a  discretionary  power  vested 
in  the  trustee,  the  rule  does  not  ap- 
ply   Ibid, 

4.  Same.— Personal  Property.— 
The  rule  applies  to  real  estate 
only,  not  to  personal  property ..TWci 

6.  Construction  of. — The  funda- 
mental rule  in  the  construction  of 
wills  is  that  the  intention  of  the 
testator,  if  not  inconsistent  with 
some  established  rule  of  law,  must 
control.  Jackaonetal,'v.ffoover  611 

6.  Same. — All  the  parts  of  a  will  are 
to  be  construed  in  relation  to  each 
other,  and  so  as,  if  possible,  to 
form  one  consistent  whole Ibid, 

7.  Sams. — The  courts  will  look  to  the 
circumstances  under  which  the  tes- 
tator makes  his  will,  as  the  state 
of  his  property  and  his  family, 
&c Ibid, 

8.  Same. — The  inconvenience  or  ab- 
surdity of  a  devise  is  no  ground  for 
varying  the  construction,  when 
the  terms  of  it  are  unambiguous. 
But  when  the  intention  is  obscured 
by  conflicting  expressions,  it  is  to 
be  sought  in  a  rational  and  consis- 
tent, rather  than  in  an  irrational 
and  inconsistent  purpose Ibid, 

9.  Same. — Words  and  limitations 
may  be  transposed,  supplied  or  re- 
jected, when  the  immediate  con- 
text)  or  the  general  scheme  of  the 
will,  warrant  it,  but  not  merely 
on  a  conjecture  or  hypothesis  of 
the  testator's  intention Ibid. 

10.  Same. — A  by  his  will  devised 
his  lands  to  his  wife,  *'  for  her  own 
use  and  benefit  in  the  mainten- 
ance of  his  children,  during  her 
natural  life,  or  while  she  remained 
his  widow."  By  another  clause  of 
the  will  it  was  provided  that  if  the 
wife  should  die  before  the  young- 
est child  became  of  age,  the  prcm- 
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ises  fihonld  be  dirided  equally' 
among  his  three  sons,  naming 
them,  who  were  required  to  see  to 
the  maintenance  of  the  remainder 
of  the  children  until  they  should 
become  of  age.  In  the  next  clause 
it  was  provided  that  the  wife 
should  have  the  use  of  such  of 
the  cleared  land  as  she  might  wish 
for  herself  and  the  support  of  the 
children,  and  that  the  three  boys 
might  make  what  improyements 
they  pleased  on  the  uncultiyated 
part  of  the  land  for  their  own  use, 
but  that  neither  of  them  should 
sell  any  part  of  the  land  until  the 
youngest  child  became  of  age. 
The  will  then  gave  special  lej^aotes 
to  each  of  the  daughter^  abso- 
lutely, and  certain  legaci^  ta.the 
boys,  contingent  upon  the, fact  of 
the  estate  being  sufficient/  There 
was  also  a  residuary  clausei  \ 
Hddy  that  the  widow  took  aij  estate 
for  life  in  the  cultivated  ^rt  pf  r 
the  land,  and  the  three  son^  a  ite*- 
mainder  in  the  whole  in'^pe. 
charged,  in  case  the  widow  diea 
during  the  minority  of  any  of  the 
children,  with  their  maintenance 
during  minority Ibid. 

WITNESS. 

1.  Kkxorakdum. — A  witness  may 
refresh  his  recollection  by  refer- 
ence to  a  memorandum  made  by 
him  at  the  time  of  the  transaction 
about  which  ho  is  testifying.  Pra- 
ther  T.  Pritehard 66 

2.  Httsband  and  Wifk. — When  a 
complaint  upon  a  mechanic's  lien 
alleges  a  joint  contract  with  hus- 


band and  wife,  but  does  do^ 
that  the  wife  has  any  separate  in- 
terest  in  the  property,  no  eanae  of 
action  is  shown  against  the  wile, 
and  hence  the  husband  is  a  compe- 
tent witness  in  his  own  behalf. 
ffoweU  et  al.  t.  Zerlee,^ 214 

8.  Separation  of  Witnxsskb. — It 
is  error  for  the  court,  under  an  or- 
der for  the  separation  of  witnesses. 
to  exclude  a  party  to  the  suit  from 
the  court  room. — Larue  t.  JZk*- 
selletal, 3^ 

4.  Impsachmbnt  Of. — A  bill  of  ex- 
ceptions stated  that  £,  a  witness 
who  testified  on  the  trial  on  behalf 

.  ^ of  tftn. defendant,  **  having  testi- 
fied^ to  contain  facts  relevant  and 
pertinent  io  the  issue,"  was  asked 
on  cross-examination,  for  the  por- 
poise of  laying  the  foundation  far 

.  JUi«  impeachi^ent,  "  Did  you  say  to 
F,  on,  &c.,  at,  &c.,  that  the  goods 
were.  8«}d  and  paid  for  in  good 
f)iiih^^  to  ^hich  the  witness  an- 

'  Bwered  i|»^the  negative.  P  was 
thei)/'6alled  and  stated    "  that  £ 

^"tM  said  that  he  was  called  to 
witness  the  sale,  and  that  he  wis 
present  and  saw  the  whole  settle- 
ment." The  defendant  then  offered 
evidence  to  prove  Uxe  good  moral 
character  of  E. 

lleldj  that  the  evidence  was  not  ad- 
missible. 1.  Because  there  had 
been  no  impeachment,  the  testi- 
mony of  F  not  being  inconsistent 
with  that  of  £.  2.  Because  it  did 
not  appear  that  the  contradiction, 
if  any,  was  concerning  a  material 
matter  testified  to  by  £  in  his 
examination  in  chief.  PaxUm  v. 
Dye 393 
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